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Title  3 —  Memorandum  of  December  30,  1992 

The  President  Delegation  of  Responsibilities  Under  Title  XTV  of  Public  Law 

102-484  and  Title  V  of  Public  Law  102-511 


Memorandum  for  the  Secretary  of  State,  the  Secretary  of  Defense  [and] 
the  Director,  Office  of  Management  &  Budget 

f 

By  the  authority  vested  in  me  by  the  Constitution  and  the  laws  of  the 
United  States  of  America,  including  section  301  of  title  3  of  the  United 
States  Code,  I  hereby  delegate: 

1.  to  the  Secretary  of  State  the  authority  and  duty  vested  in  the  President 
under  section  1412(d)  of  the  Former  Soviet  Union  Demilitarization  Act  of 
1992  (title  XIV  of  the  National  Defense  Authorization  Act  for  Fiscal  Year 
1993,  Public  Law  102-484)  and  section  502  of  the  Freedom  Support  Act 
(Public  Law  102-511). 

2.  to  the  Secretary  of  Defense  the  authorities  and  duties  vested  in  the 
President  under  sections  1412(a),  1431,  and  1432  of  Public  Law  102-484 
and  sections  503  and  508  of  Public  Law  102-511. 

The  Secretary  of  Defense  shall  not  exercise  authority  delegated  by  paragraph 
2  hereof  with  respect  to  any  former  Soviet  republic  unless  the  Secretary 
of  State  has  exercised  his  authority  and  performed  the  duty  delegated  by 
paragraph  1  hereof  with  respect  to  that  former  Soviet  Republic.  The  Secretary 
of  Defense  shall  not  obligate  funds  in  the  exercise  of  authority  delegated 
by  paragraph  2  hereof  unless  the  Director  of  the  Office  of  Management 
and  Budget  has  determined  that  expenditures  during  fiscal  year  1993  pursu¬ 
ant  to  such  obligation  shall  be  counted  against  the  defense  category  of 
discretionary  spending  limits  for  that  fiscal  year  (as  defined  in  section 
601(a)(2)  of  the  Congressional  Budget  Act  of  1974)  for  purposes  of  Part 
C  of  the  Balanced  Budget  and  Emergency  Deficit  Control  Act  of  1985. 

The  Secretary  of  State  is  directed  to  publish  this  memorandum  in  the  Federal 
Register. 


|FR  Doc.  93-577 
Filed  1-6-93;  4:34  pm) 
Billing  code  3195-01-M 


THE  WHITE  HOUSE, 
Washington,  December  30,  1992. 
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Presidential  Documents 


Proclamation  6522  of  January  5,  1993 

Braille  Literacy  Week,  1993 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

Standardized  for  use  in  the  United  States  in  1932,  braille  is  the  primary 
tactile  system  for  reading  and  writing  used  by  blind  individuals  today. 
The  braille  system  uses  raised  dots  to  represent  the  letters  of  the  alphabet, 
symbols  of  punctuation,  mathematic  and  scientific  characters,  music  and 
computer  notation,  and  foreign  language  signs. 

Through  braille,  a  person  who  is  visually  impaired  is  given  the  key  to 
unlock  the  power  of  the  written  word.  Braille  enables  blind  individuals 
to  achieve  the  many  rewards  of  literacy,  including  educational  advancement, 
personal  independence,  and  economic  opportunity  and  security.  Braille  also 
enables  its  users  to  enjoy  the  full  form,  structure,  and  beauty  of  printed 
poetry  and  prose. 

Over  the  past  60  years,  the  braille  system  has  continued  to  open  doors 
of  learning  and  opportunity  for  blind  Americans.  This  week  we  acknowledge 
the  importance  of  braille  and  recognize  the  many  dedicated  individuals 
who  teach  and  promote  this  system  as  a  tool  of  achievement. 

The  Congress,  by  House  Joint  Resolution  353,  has  designated  the  week 
of  January  3  through  January  9,  1993,  as  "Braille  Literacy  Week”  and  has 
authorized  and  requested  the  President  to  issue  a  proclamation  in  observance 
of  this  week. 

NOW,  THEREFORE,  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  January  3  through  January  9, 
1993,  as  Braille  Literacy  Week  and  invite  all  Americans  to  observe  this 
week  with  appropriate  programs  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fifth  day  of 
January,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  seventeenth. 


|FR  Doc.  93—559 
Filed  1-6-93;  2:28  pm) 
Hilling  code  3195-01-M 
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Proclamation  6523  of  January  5,  1993 

National  Law  Enforcement  Training  Week,  1993 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

The  effectiveness  of  any  Federal,  State,  or  local  law  enforcement  agency 
depends  on  knowledgeable,  well-trained,  and  highly  qualified  personnel. 
Building  such  a  force  requires  rigorous  education  and  training,  not  only 
before  an  officer  earns  the  badge,  but  also  throughout  his  or  her  career. 

Whether  intervening  in  a  violent  domestic  dispute,  apprehending  a  suspected 
drug  dealer,  or  assisting  at  the  site  of  a  traffic  accident,  law  enforcement 
officers  are  often  required  to  make  split-second  decisions  that  could  mean 
the  difference  between  life  and  death.  Therefore,  in  addition  to  knowledge 
of  criminal  statutes  and  fundamental  rules  of  procedure,  law  enforcement 
training  encompasses  basic  skills  on  which  an  officer’s  survival  and  other 
human  lives  depend.  From  physical  conditioning  and  self-defense  techniques 
to  the  safe  use  of  firearms,  such  training  ensures  that  an  officer  is  prepared 
to  maintain  law  and  order  while,  at  the  same  time,  protecting  the  rights 
and  safety  of  individual  citizens. 

As  law  enforcement  agencies  employ  increasingly  sophisticated  technology 
and  techniques  in  the  fight  against  crime,  the  need  for  highly  specialized 
education  and  training  continues  to  increase  as  well.  Today  an  officer’s 
training  in  traditional  investigative  methods  may  also  include  more  advanced 
studies  in  ballistics,  toxicology,  computer  science,  psychology,  and  other 
complex  fields.  For  the  veteran  as  well  as  the  rookie,  for  the  administrator 
behind  the  desk  as  well  as  the  officer  on  the  beat — continuing  education 
and  training  are  essential  to  meeting  new  challenges  in  police  work. 

All  Americans  benefit  from  programs  that  contribute  to  the  knowledge, 
professionalism,  and  skill  of  our  Nation’s  law  enforcement  officers,  and 
this  week  we  gratefully  salute  the  dedicated  individuals  whose  instruction 
and  guidance  assist  officers  in  the  performance  of  their  duties.  We  also 
recognize  the  many  rewarding  career  opportunities  that  are  available  to 
young  people  in  law  enforcement  and  related  occupations,  and  encourage 
parents  and  teachers  to  make  the  observance  of  this  week  a  rewarding 
learning  opportunity  for  children — one  that  instills  in  them  a  healthy  respect 
for  the  law  and  for  the  courageous  men  and  women  who  are  pledged 
to  defend  it. 

In  order  to  heighten  public  awareness  of  the  importance  of  law  enforcement 
training  and  its  related  fields,  the  Congress,  by  Senate  Joint  Resolution 
304,  has  designated  the  week  of  January  3  through  January  9,  1993,  as 
"National  Law  Enforcement  Training  Week’’  and  has  authorized  and  re¬ 
quested  the  President  to  issue  a  proclamation  in  observance  of  this  week. 
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NOW,  THEREFORE,  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  beginning  January  3, 1993,  as  National 
Law  Enforcement  Training  Week.  I  invite  all  Americans  to  observe  this 
week  with  appropriate  programs  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fifth  day  of 
January,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  seventeenth. 


|FR  Doc.  93-569 
Filed  1-6-93;  3:57  pm] 
Billing  code  3195-01 -M 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  Is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDEFIAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  531, 532, 550,  and  575 
RIN  32Q6-AE23 

Special  Pay  Entitlements  for  Law 
Enforcement  Officers 

AGENCY:  Office  of  Personnel 
Management. 

ACTiON:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM),  in  conformance 
with  amendments  to  the  Federal 
Employees  Pay  Comparability  Act  of 
1990  (FEPCA)  made  by  the  “Technical 
and  Miscellaneous  Civil  Service 
Amendments  Act  of  1992”  (Pub.  L.  102- 
378,  October  2, 1992),  is  issuing  interim 
regulations  to  (1)  amend  the  definition 
of  “law  enforcement  officer”  for  certain 
pay  purposes,  (2)  authorize  the  payment 
of  a  special  pay  adjustment  for  law 
enforcement  officers  in  addition  to  a 
nationwide  or  worldwide  special  salary 
rate,  and  (3)  expand  coverage  of  the 
special  maximum  limitation  on 
relocation  bonuses  for  law  enforcement 
officers  to  five  additional  categories  of 
law  enforcement  employees. 

DATES:  The  amendments  to  5  CFR 
531.304  are  effective  on  the  first  day  of 
the  first  pay  period  beginning  on  or  after 
January  8, 1993.  The  amendments  to  5 
CFR  532.509  and  575.205(b)(2)  are  being 
made  effective  on  October  2, 1992.  The 
amendments  to  5  CFR  part  550  and  the 
remaining  amendments  to  5  CFR  parts 
531  and  575  are  being  made  effective  on 
the  first  day  of  the  first  pay  period 
beginning  on  or  after  October  2, 1992. 
Comments  must  be  received  on  or 
before  March  9, 1993. 

ADDRESSES:  Send  or  deliver  written 
comments  to  Barbara  L.  Fiss,  Assistant 
Director  for  Compensation  Policy,  U.S. 
Office  of  Personnel  Management,  room 


6H31, 1900  E  Street  NW.,  Washington, 

DC  20415. 

FOR  FURTHER  INFORMATION  CONTACT: 

Belva  MacDonald,  (202)  606-2858. 
SUPPLEMENTARY  INFORMATION:  The 
“Technical  and  Miscellaneous  Civil 
Service  Amendments  Act  of  1992”  (Pub. 
L.  102-378,  October  2, 1992)  includes 
(1)  an  expanded  definition  of  law 
enforcement  officer  under  section  5541 
of  title  5,  United  States  Code  (with 
conforming  amendments  in  5  U.S.C. 
4521,  5542,  and  5547,  and  section  402 
of  FEPCA);  (2)  an  amendment  to  section 
404  of  FEPCA  to  provide  OPM  with  the 
authority  to  determine  the  extent  to 
which  a  special  pay  adjustment  for  law 
enforcement  officers  may  he  paid  to  an 
employee  receiving  a  special  salary  rate 
under  5  U.S.C.  5305  or  a  similar 
provision  of  law;  and  (3)  an  amendment 
to  section  405  of  FEPCA  to  extend 
application  of  the  special  maximum 
limitation  on  relocation  bonuses  for  law 
enforcement  officers  to  the  categories  of 
law  enforcement  employees  listed  in 
section  405  of  FEPCA — i.e..  Park  Police 
officers.  Secret  Service  Uniformed 
Division  officers,  special  agents  in  the 
Diplomatic  Security  Service,  and 
probation  and  pretrial  services  officers. 
The  regulatory  changes  resulting  from 
the  technical  amendments  are 
summarized  below. 

Expanded  Definition  of  Law 
Enforcement  Officer 
The  technical  amendments  provide  a 
new  definition  of  law  enforcement 
officer  effective  on  the  first  day  of  the 
first  pay  period  beginning  on  or  after  the 
date  of  enactment  of  Public  Law  102- 
378.  For  most  agencies,  this  effective 
date  was  October  4, 1992.  The  expanded 
definition  is  codified  in  5  U.S.C.  5541(3) 
and  has  been  added  to  5  CFR  550.103. 
The  expanded  definition  also  has  been 
incorporated  into  the  definition  of  law 
enforcement  officer  in  section  402  of 
FEPCA  for  purposes  of  special  salary 
rates  and  special  pay  adjustments  for 
law  enforcement  officers.  For  these 
purposes,  a  law  enforcement  officer 
must  meet  the  premium  pay  definition 
in  §  550.103  and  must  also  be  subject  to 
the  provisions  of  chapter  51  of  title  5, 
United  States  Code  (Classification). 

The  expanded  definition  of  law 
enforcement  officer  in  5  U.S.C.  5541(3) 
includes  law  enforcement  officers 
within  the  meaning  of  section  8331(20) 
or  section  8401(17)  of  title  5,  United 


States  Code  (i.e.,  law  enforcement 
officers  covered  under  the  special  law 
enforcement  retirement  provisions  of 
the  Civil  Service  Retirement  System 
(CSRS)  or  the  Federal  Employees’ 
Retirement  System  (FERS)).  The 
expanded  definition  also  includes 
certain  individuals  who  are  covered  by 
CSRS  or  FERS,  but  who  do  not  meet  the 
strict  definitions  of  the  term  law 
enforcement  officer  in  5  U.S.C  8331(20) 
or  8401(17)  because  they  did  not 
transfer  directly  to  a  supervisory  or 
administrative  position  (i.e.,  a 
“secondary  position”)  after  serving  in  a 
position  as  a  law  enforcement  officer 
(i.e.,  a  "primary  position”).  (This 
amendment  does  not  authorize  coverage 
of  these  employees  under  the  special 
law  enforcement  retirement  provisions 
of  CSRS  or  FERS.) 

In  addition,  the  expanded  definition 
permits  OPM  to  include  within  the 
meaning  of  law  enforcement  officer  an 
employee  not  under  CSRS  or  FERS  who 
is  in  a  position  that  OPM  determines 
would  otherwise  satisfy  the 
requirements  of  the  definition.  The 
interim  regulations  include  a  provision 
that  permits  OPM,  on  its  own  motion  or 
at  the  request  of  the  head  of  an  agency 
or  an  official  who  has  been  delegated 
authority  to  act  for  the  head  of  the 
agency  in  this  matter,  to  determine  that 
an  individual  would  meet  the  definition 
if  the  individual  were  under  CSRS  or 
FERS.  Finally,  the  definition  includes 
special  agents  in  the  Diplomatic 
Security  Service  within  the  meaning  of 
law  enforcement  officer  for  premium 
pay  purposes. 

The  definition  of  law  enforcement 
officer  has  been  amended  in  the 
following  sections  of  title  5,  Code  of 
Federal  Regulations: 

§  531.301  (special  pay  adjustments  for 
law  enforcement  officers); 

§  550.103  (premium  pay); 

§  550.105(b)(3)  (biweekly  maximum 
earnings  limitation); 

§  550.106(e)(2)  (annual  maximum 
earnings  limitation  for  work  in 
connection  with  an  emergency); 

§  550.107  (special  maximum  earnings 
limitation  for  law  enforcement 
officers); 

§  575.102(a)(4)  (delegation  of  authority 
to  pay  a  recruitment  bonus  to  law 
enforcement  officers); 

§  575.202(a)(4)  (delegation  of  authority 
to  pay  a  relocation  bonus  to  law 
enforcement  officers); 
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§  575.205(b)  (special  maximum 
limitation  on  relocation  bonuses  for 
law  enforcement  officers);  and 
§  575.302(a)(4)  (delegation  of  authority 
to  pay  a  retention  allowance  to  law 
enforcement  officers). 

Special  Pay  Adjustments  for  Law 
Enforcement  Officers 
A  scheduled  annual  rate  of  pay  is  the 
rate  of  basic  pay  on  which  a  special  pay 
adjustment  for  law  enforcement  officers 
under  section  404  of  FEPCA  is 
computed.  As  originally  enacted, 
section  404(a)  of  FEPCA  provided  that 
special  pay  adjustments  for  law 
enforcement  officers  would  be  reduced 
by  any  applicable  special  rate  of  pay 
under  5  U.S.C.  5305.  Section  3(7)  of 
Public  Law  102-378  amends  section 
404(a)  of  FEPCA  to  provide  that  OPM 
may  determine  the  extent  to  which 
special  pay  adjustments  for  law 
enforcement  officers  may  be  paid  to 
employees  receiving  special  rates  of  pay 
under  5  U.S.C.  5305  or  any  similar 
provision  of  law  (other  than  special 
salary  rates  under  section  403  of 
FEPCA). 

OPM  has  determined  that  special  law 
enforcement  adjusted  rates  of  pay  will 
be  based  on  a  nationwide  or  worldwide 
special  salary  rate  under  5  U.S.C  5305, 
but  not  on  a  local  special  salary  rate. 

This  change  will  make  the 
administration  of  special  pay 
adjustments  for  law  enforcement 
officers  consistent  with  the 
administration  of  interim  geographic 
adjustments  under  section  302  of 
FEPCA.  These  regulations  amend  5  CFR 
531.301  by  adding  a  definition  of  local 
special  salary  rate  and  by  including  a 
nationwide  or  worldwide  special  salary 
rate  under  the  definition  of  scheduled 
annual  rate  of  pay. 

Relocation  Payments 

Section  407  of  FEPCA  authorizes  the 
payment  of  relocation  bonuses  of  up  to 
$15,000  to  law  enforcement  officers 
whose  rates  of  basic  pay  are  less  than 
$60,000.  Section  575.205(b)  of  title  5. 
Code  of  Federal  Regulations,  allows  for 
the  payment  of  a  relocation  bonus  not 
to  exceed  the  greater  of  $15,000  or  25 
percent  of  the  rate  of  basic  pay  to  certain 
law  enforcement  officers.  The  technical 
amendments  extend  the  coverage  of  this 
special  maximum  limitation  on 
relocation  bonuses  for  law  enforcement 
officers  to  law  enforcement  employees 
defined  in  section  405(b)  of  FEPCA — 
i.e.,  (1)  members  of  the  United  States 
Secret  Service  Uniformed  Division;  (2) 
members  of  die  United  States  Park 
Police;  (3)  special  agents  within  the 
Diplomatic  Security  Service;  (4) 
probation  officers  (referred  to  in  section 


3672  of  title  18,  United  States  Code); 
and  (5)  pretrial  service  officers  (referred 
to  in  section  3153  of  title  18,  United 
States  Code).  Section  575.205(b)  has 
been  expanded  to  include  a  reference  to 
law  enforcement  employees  under 
section  405(b)  of  FEPCA. 

Finally,  the  interim  regulations 
amend  5  CFR  532.509  (Pay  for  Sunday 
Work)  to  conform  to  an  amendment 
made  by  Public  Law  102-378,  which 
strikes  5  U.S.C.  5550  and  adds  a  new 
paragraph  (c)  to  5  U.S.C.  5544  that 
provides  for  the  payment  of  Sunday  pay 
and  overtime  pay  for  prevailing  rate 
(wage)  employees  of  nonappropriated 
fund  instrumentalities  on  the  same  basis 
as  for  other  wage  employees. 

Waiver  of  Delay  in  Effective  Date 

Pursuant  to  5  U.S.C.  553(d)(3),  I  find 
that  good  cause  exists  for  making  these 
rules  effective  in  less  than  30  days.  The 
amendment  to  5  CFR  531.304  is  being 
made  effective  on  the  first  day  of  the 
first  pay  period  beginning  on  or  after 
January  8, 1993,  in  order  to  make  this 
benefit  available  to  employees  on  the 
earliest  practicable  date.  The 
amendments  to  5  CFR  part  532,  550,  and 
575  and  the  remaining  amendments  to 
5  CFR  part  531  are  being  made  effective 
on  the  effective  dates  required  by 
stetute. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
ofE.Q. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
since  it  applies  only  to  Federal 
employees  and  agencies. 

List  of  Subjects  in  5  CFR  Parts  531,  532, 
550,  and  575 

Administrative  practice  and 
procedure,  Claims,  Government 
employees.  Wages. 

U.S.  Office  of  Personnel  Management. 

Douglas  A.  Brook, 

Acting  Director. 

Accordingly,  OPM  is  amending  parts 
531,  532,  550,  and  575  of  title  5  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  531— PAY  UNDER  THE 
GENERAL  SCHEDULE 

1.  The  authority  citation  for  part  531 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C  5115,  5307,  5338,  and 
chapter  54;  E.0. 12748,  56  FR  4521,  February 
4, 1991, 3  CFR  1991  Comp.,  p.  316; 

Subpart  A  issued  under  section  302  of  the 
Federal  Employees  Pay  Comparability  Act  of 


1990  (Pub.  L.  101-509),  104  Stat.  1462,  and 
E.0. 12786,  56  FR  67453,  December  30, 1991, 

3  CFR  1991  Comp.,  p.  376; 

Subpart  B  also  issued  under  5  U.S.C. 

5303(g),  5333,  5334(a),  5402,  and  7701(b)(2); 

Subpart  C  also  issued  under  section  404  of 
Public  Law  101-509, 104  Stat.  1466,  and 
section  3(7)  of  Public  Law  102-378  (October 
2, 1992); 

Subpart  D  also  issued  under  5  U.S.C. 
7701(b)(2)  and  5  U.S.C  5335(g); 

Subpart  E  also  issued  under  5  U.S.C  5336. 

2.  In  §531.301,  the  definitions  of  “law 
enforcement  officer”  and  “scheduled 
annual  rate  of  pay"  are  revised,  and  a 
definition  of  “local  special  salary  rate” 
is  added  to  read  as  follows: 

1531.301  Definitions. 
***** 

Law  enforcement  officer  means  a  law 
enforcement  officer  as  defined  in 
§  550.103  of  this  part  with  respect  to 
whom  the  provisions  of  chapter  51  of 
title  5,  United  States  Code,  apply, 
including  members  of  the  Senior 
Executive  Service. 

Local  special  salary  rate  means  a 
special  salary  rate  established  under 
part  530  of  this  chapter  for  one  or  more 
locations,  but  not  for  all  locations 
nationwide  or  worldwide. 
***** 

Scheduled  annual  rate  of  pay 
means — 

(1)  The  rate  of  basic  pay  for  a  law 
enforcement  officer’s  grade  or  pay  level 
and  step  (or  relative  position  in  the  rate 
range),  including  special  rates  for  law 
enforcement  officers  under  section  403 
of  the  Federal  Employees  Pay 
Comparability  Act  of  1990  (Pub.  L.  101- 
509)  and  a  nationwide  or  worldwide 
special  salary  rate  under  part  530  of  this 
chapter,  where  applicable,  but  not 
including  local  special  salary  rates  or 
additional  pay  of  any  kind,  such  as 
premium  pay; 

(2)  For  a  law  enforcement  officer 
covered  by  the  Performance 
Management  and  Recognition  System 
who  is  receiving  a  local  special  salary 
rate  under  5  U.S.C.  5305  or  a  similar 
provision  of  law  (other  than  section  403 
of  the  Federal  Employees  Pay 
Comparability  Act  of  1990  (Pub.  L.  101- 
509)).  the  rate  of  pay  resulting  from  the 
following  computation — 

(i)  Using  the  local  special  salary  rate 
schedule  established  under  5  U.S.C. 
5305,  subtract  the  dollar  amount  for  step 
1  of  the  law  enforcement  officer’s  grade 
from  the  dollar  amount  for  the  law 
enforcement  officer’s  local  special  salary 
rate;  and 

(ii)  Add  the  result  of  paragraph  (b)(1) 
to  the  dollar  amount  for  step  1  of  the 
employee’s  grade  on  the  General 
Schedule;  or 
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(3)  The  retained  rate  of  pay  under  part 
536  of  this  chapter  or  5  CFR  359.705, 
where  applicable,  exclusive  of 
additional  pay  of  any  kind. 
***** 

3.  In  §  531.304,  paragraphs  (a)(3)  and 
(f)(5)  are  revised  to  read  as  follows: 

§  531 .304  Administration  of  special  law 
enforcement  adjusted  rates  of  pay. 

(a)*  *  * 

(3)  Any  applicable  local  special  salary 
rate  for  the  employee’s  grade  and  step 
(or  relative  position  in  the  rate  range). 
***** 

If)  *  *  * 

(5)  An  employee’s  local  special  salary 
rate  exceeds  his  or  her  special  law 
enforcement  adjusted  rate  of  pay. 
***** 

PART  532— PREVAILING  RATE 
SYSTEMS 

4.  The  authority  citation  for  part  532 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5343,  5346;  §  532.707 
also  issued  under  5  U.S.C  552.  Freedom  of 
Information  Act,  Public  Law  92-502. 

§532.509  [Amended] 

5.  In  §  532.509,  the  words  “sections 
5544  and  5550”  are  removed,  and  the 
words  “section  5544”  are  added  in  their 

place. 

PART  550— PAY  ADMINISTRATION 
(GENERAL)  ’ 

Subpart  A — Premium  Pay 

6.  The  authority  citation  for  subpart  A 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5547,  5548,  and 
6101(c). 

7.  In  §  550.103,  paragraph  (t)  is  added 
to  read  as  follows: 

§550.103  Definition*. 
***** 

(t)  Law  enforcement  officer  means  an 
employee  who — 

(1)  Is  a  law  enforcement  officer  within 
the  meaning  of  section  8331(20)  or 
section  8401(17)  of  title  5,  United  States 
Code; 

(2)  In  the  case  of  an  employee  who 
holds  a  secondary  position,  as  defined 
in  5  CFR  831.902,  and  is  subject  to  the 
Civil  Service  Retirement  System,  but 
who  does  not  qualify  to  be  considered 
a  law  enforcement  officer  within  the 
meaning  of  section  8331(20),  would  so 
qualify  if  such  employee  had  transferred 
directly  to  such  position  after  serving  as 
a  law  enforcement  officer  within  the 
meaning  of  such  section; 

(3)  In  the  case  of  an  employee  who 
holds  a  secondary  position,  as  defined 


in  5  CFR  842.802,  and  is  subject  to  the 
Federal  Employees  Retirement  System, 
but  who  does  not  qualify  to  be 
considered  a  law  enforcement  officer 
within  the  meaning  of  section  8401(17), 
would  so  qualify  if  such  employee  had 
transferred  directly  to  such  position 
after  performing  duties  described  in 
section  8401(17)  (A)  and  (B)  for  at  least 
3  years;  and 

(4)  In  the  case  of  an  employee  who  is 
not  subject  to  either  the  Civil  Service 
Retirement  System  or  the  Federal 
Employees  Retirement  System — 

(1)  Holds  a  position  that  the  Office  of 
Personnel  Management,  on  its  own 
motion  or  at  the  request  of  the  head  of 
an  agency  or  an  official  who  has  been 
delegated  authority  to  act  for  the  head 
of  the  agency  in  this  matter,  determines 
would  satisfy  paragraph  (t)  (1),  (2),  or  (3) 
of  this  definition  if  the  employee  were 
subject  to  the  Civil  Service  Retirement 
System  or  the  Federal  Employees 
Retirement  System;  or 

(ii)  Is  a  special  agent  in  the 
Diplomatic  Security  Service. 

8.  In  §  550.105,  paragraph  (b)(3)  is 
revised  to  read  as  follows: 

§550.105  Biweekly  maximum  earnings 
limitation. 

***** 

(b)  *  *  * 

(3)  A  law  enforcement  officer. 

9.  In  §  550.106,  paragraph  (e)(2)  is 
revised  to  read  as  follows: 

§  550.1 06  Annual  maximum  earnings 
limitation  for  work  in  connection  with  an 
emergency. 

***** 

(e)  *  *  * 

(2)  A  law  enforcement  officer. 

10.  In  §  550.107,  the  introductory 
paragraph  is  revised  to  read  as  follows: 

§  550.107  Special  maximum  earnings 
limitation  for  law  enforcement  officers. 

A  law  enforcement  officer  may  be 
paid  premium  pay  under  this  subpart 
only  to  the  extent  that  the  payment  does 
not  cause  the  total  of  his  or  her  basic 
pay  and  premium  pay  for  any  period  to 
exceed  the  lesser  of — 
***** 

PART  575 — RECRUITMENT  AND 
RELOCATION  BONUSES;  RETENTION 
ALLOWANCES;  SUPERVISORY 
DIFFERENTIALS 

11.  The  authority  citation  for  part  575 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  1104(a)(2),  5753,  5754, 
and  5755;  sec.  302  and  404  of  the  Federal 
Employees  Pay  Comparability  Act  of  1990 
(Pub.  L.  101-509)  104  Stat.  1462  and  1466, 
respectively;  E.O.  12748,  56  FR  4521, 
February  4, 1991,  3  CFR  1991  Comp.,  p.  316. 


12.  In  §  575.102,  paragraph  (a)(4)  is 
revised  to  read  as  follows: 

§  575.102  Delegation  of  authority. 

(a)  *  *  * 

(4)  A  position  as  a  law  enforcement 
officer,  as  defined  in  §  550.103  of  this 
chapter. 

***** 

13.  In  §  575.202,  paragraph  (a)(4)  is 
revised  to  read  as  follows: 

§  575.202  Delegation  of  authority. 

(a)  *  *  * 

(4)  A  position  as  a  law  enforcement 
officer,  as  defined  in  §  550.103  of  this 
chapter. 

***** 

14.  In  §  575.205,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  575.205  Payment  of  relocation  bonus. 
***** 

(b)  The  amount  of  a  relocation  bonus 
may  not  exceed  the  greater  of  $15,000  or 
25  percent  of  a  law  enforcement  officer’s 
rate  of  basic  pay  in  the  case  of — 

(1)  A  law  enforcement  officer,  as 
defined  in  §  550.103  of  this  chapter, 
with  respect  to  whom  the  provisions  of 
chapter  51  of  title  5,  United  States  Code, 
apply; 

(2)  A  member  of  the  United  States 
Secret  Service  Uniformed  Division; 

(3)  A  member  of  the  United  States 
Park  Police; 

(4)  A  special  agent  within  the 
Diplomatic  Security  Service; 

(5)  A  probation  officer  (referred  to  in 
section  3672  of  title  18,  United  States 
Code);  and 

(6)  A  pretrial  services  officer  (referred 
to  in  section  3153  of  title  18,  United 
States  Code). 

***** 

15.  In  §  575.302,  paragraph  (a)(4)  is 
revised  to  read  as  follows: 

§  575.302  Delegation  of  authority. 

(a)  *  *  * 

(4)  A  position  as  a  law  enforcement 
officer,  as  defined  in  §  531.301  of  this 
chapter; 

***** 
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5  CFR  Part  838 

Correction  of  Regulations  Concerning 
Court  Orders  Affecting  Retirement 
Benefits 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  correcting  four 
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nonsubstantive  errors  in  its  recently 
published  regulations  concerning  court 
orders  affecting  retirement  benefits  of 
Federal  employees  covered  by  the  Civil 
Service  Retirement  System  and  the 
Federal  Employees  Retirement  System. 
These  regulations  are  necessary  to  add 
an  inadvertently  omitted  definition,  to 
correct  typographical  errors,  and  to 
provide  the  complete  address  to  which 
court  orders  should  be  sent. 

EFFECTIVE  DATE:  August  28, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  L.  Siegelman,  (202)  606-0299. 
SUPPLEMENTARY  INFORMATION:  On  July 
29, 1992,  we  published  (at  57  FR  33570) 
final  regulations  concerning  court 
orders  affecting  retirement  benefits.  The 
regulations  contained  typographical 
errors  in  §§  838.135(a)  (the  reference  to 
§  838.725  should  have  been  to 
§838.806)  and  838.806(c)(1)  (the  second 
"of”  should  have  been  "or”).  This  final 
rule  corrects  those  errors.  It  also 
replaces  the  five-digit  zip  code  in  the 
mailing  address  stated  in  appendix  A  to 
subpart  A  of  part  838  with  the 
applicable  nine-digit  zip  code.  In 
addition,  it  adds  to  §  838.103  the 
inadvertently  omitted  definition  of 
“self-only  annuity”  that  is  referenced  in 
§  838.306;  the  definition  is  the  same  8S 
the  definitions  in  the  current  survivor 
election  regulations  at  §§  831.603  and 
842.602  of  title  5,  Code  of  Federal 
Regulations. 

Under  sections  553(b)(3)(B)  and 
553(d)(3)  of  title  5,  United  States  Code, 

I  find  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking  and  for  making  these 
amendments  effective  in  less  than  30 
days.  Notice  of  proposed  rulemaking  is 
unnecessary  because  this  final  rule  only 
corrects  nonsubstantive  errors  in  the 
recently  published  regulations.  The 
amendments  are  effective  August  28, 
1992,  the  same  date  as  the  regulations 
published  on  July  29, 1992.  This  date  is 
appropriate  because  the  changes  merely 
correct  nonsubstantive  errors  and 
provide  the  complete  address  for 
mailing  court  orders  to  OFM. 

E.0. 12291,  Federal  Regulation 

1  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulation  only  makes 
nonsubstantive,  technical  corrections  in 
regulations  that  only  affect  payments  of 
retirement  benefits  to  Federal 
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employees  and  retirees,  and  their 
families. 

List  of  Subjects  in  5  CFR  Part  838 

Administrative  practice  and 
procedure,  Claims,  Disability  benefits. 
Government  employees,  Income  taxe£, 
Pensions,  Retirement,  Court. 

Office  of  Personnel  Management. 

Douglas  A.  Brook, 

Acting  Director. 

Accordingly,  OPM  is  amending  part 
838  of  title  5,  Code  of  Federal 
Regulations,  as  follows. 

PART  838 — COURT  ORDERS 
AFFECTING  RETIREMENT  BENEFITS 

1.  The  authority  citation  for  part  838 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8347(a)  and  8461(g). 
Subparts  B,  C,  D,  E,  and  J  also  issued  under 
5  U.S.C.  8345(j)(2)  and  8467(b).  Sections 
838.221,  838.422,  and  838.721  also  issued 
under  5  U.S.C  8347(b). 

Subpart  A — Court  Orders  Generally 

2.  Section  838.103  is  amended  by 
adding  in  alphabetical  order  the  new 
definition  of  the  term  “self-only 
annuity”  to  read  as  follows: 

$838,103  Definitions. 

*  *  *  *  * 

Self-only  annuity  means  the  recurring 
unreduced  payments  under  CSRS  or 
FERS  to  a  retiree  with  no  survivor 
annuity  payable  to  anyone. 

•  *  *  •  * 

$$838.135, 838.806,  Appendix  A  to  Subpart 
A  of  Part  838  [Amended] 

3.  In  the  list  below,  for  each  section 
and  paragraph  indicated  in  the  left  two 
columns,  remove  the  words  or  numbers 
indicated  in  the  third  column  where  it 
appears  in  the  paragraph,  and  add  the 
words  or  numbers  indicated  in  the 
fourth  column: 


Section 

Para¬ 

graph 

Remove 

Add 

838.135  .... 

(a) . 

838.725  .... 

838.806. 

Appendix  A 
to  Sub- 
part  A. 

(a) . 

20044  . 

20044-0017. 

838.806  .... 

(c)(1) . 

"o*  death"  . 

“or  death”. 
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DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 
7  CFR  Part  401 

[Amendment  No.  46  Doc.  No.  0006S) 

General  Crop  Insurance  Regulations; 
Corn,  Grain  Sorghum,  snd  Soybean 
Endorsements 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FQC)  amends  the  General 
Crop  Insurance  Regulations,  effective  for 
the  1994  and  succeeding  crop  years,  by 
adding  Late  Planting  and  Prevented 
Planting  provisions  to  the  Com 
Endorsement,  Grain  Sorghum 
Endorsement  and  the  Soybean 
Endorsement.  The  intended  effect  of 
this  rule  is  to  replace  the  current 
optional  coverages  for  late  and 
prevented  planting  with  more  effective 
provisions  that  are  a  required  part  of  the 
basic  coverage. 

DATES:  This  rule  is  effective  on 
November  30, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mari  Dunleavy,  Acting  Director,  Office 
of  Regulatory  Development,  Federal 
Crop  Insurance  Corporation,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250,  telephone  (202)  254-8314. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
the  Com,  Grain  Sorghum,  and  Soybean 
Endorsement  regulations  affected  by 
this  rule  under  those  procedures.  The 
sunset  review  date  established  for  Com 
is  April  1, 1996;  Soybeans,  October  1, 
1996;  and  Grain  Sorghum,  July  1, 1996. 

James  E.  Cason,  Manager,  FQC,  (1) 
has  determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result 
in:  (a)  An  annual  effect  on  the  economy 
of  $100  million  or  more;  (b)  major 
increases  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  governments,  or 
a  geographical  region;  or  (c)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

James  E.  Cason,  Manager,  FQC, 
certifies  that  this  action  will  not  -  . 
increase  the  federal  paperwork  buraen 
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for  individuals,  small  businesses,  and 
other  persons.  The  action  will  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities. 

This  program  is  strictly  voluntary.  This 
regulation  adds  coverage  to  the  policy 
already  in  place  which  had  been 
previously  optional.  The  increase  in 
premium  is  minimal  and  no  additional 
record  keeping  is  required  by  the 
insured  or  the  insurance  company.  If 
anything,  a  net  decrease  in  the 
paperwork  burden  will  occur  since  the 
companies  will  no  longer  have  to  carry 
the  additional  policy  for  prevented 
planting  coverage  and  all  of  the  tables 
and  sales  matters  that  the  separate 
policy  entailed.  Therefore,  this  action  is 
determined  to  be  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act  and  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  notexpected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

The  Manager,  FCIC,  has  certified  to 
the  Office  of  Management  and  Budget 
(OMB)  that  these  final  regulations  meet 
the  applicable  standards  provided  in 
section  2(a)  and  2(b)(2)  of  Executive 
Order  12778. 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
These  provisions  do  preempt  state  and 
local  laws  to  the  extent  such  state  and 
local  laws  are  inconsistent  with  the 
provisions  of  this  final  rule. 

FCIC  amends  the  General  Crop 
Insurance  Regulations  (7  CFR  part  401) 
by  adding  Late  Planting  and  Prevented 
Planting  provisions  to  the  Com 
Endorsement  (§  401.111),  Grain 
Sorghum  Endorsement  (§401.113),  and 
the  Soybean  Endorsement  (§  401.117), 
effective  for  the  1994  and  succeeding 
crop  years.  The  intended  effect  of  this 
rule  is  to  replace  the  current  optional 
coverage  for  late  and  prevented  planting 
with  more  effective  provisions  that  are 
an  integral  part  of  the  basic  coverage. 

The  current  optional  coverage  for  late 
and  prevented  planting  lack  the  desired 
degree  of  effectiveness  due  to  both 
coverage  deficiencies  and  the  volume  of 
jjvperwqrk  required.  The  additional 


paperwork  required  includes  the 
prevented  planting  application  and 
acreage  report,  and  an  option  form  for 
late  planting  coverage.  Adding  to  the 
administrative  burden  of  the  current 
coverage  is  tracking  the  dates  for 
submission  of  these  forms. 

To  improve  the  coverage  provided  for 
late  and  prevented  planting,  an  analysis 
of  the  weaknesses  of  the  current 
program  and  concepts  on  which  new 
policy  provisions  could  be  based,  was 
prepared.  A  summary  of  changes,  based 
on  these  concepts  are  as  follows: 

1.  For  the  1994  and  subsequent  crop 
years,  coverage  for  late  and  prevented 
planting  are  incorporated  into  the 
provisions  of  the  com,  grain  sorghum, 
and  soybean  endorsements.  The  1994 
crop  year  will  serve  as  an  evaluation 
period.  Other  crops  may  be  considered 
for  the  1995  crop  year. 

2.  Coverage  for  prevented  planting 
will  be  for  the  peril  of  excess  moisture. 
In  cases  of  drought,  the  insured  or  the 
company  may  petition  FCIC  to  permit 
coverage  under  the  prevented  planting 
provisions.  FCIC  may  permit  insureds  to 
bypass  planting  where  successful 
production  appears  improbable  and  still 
remain  qualified  for  a  prevented 
planting  production  guarantee.  Irrigated 
acreage  will  not  be  eligible  for  a 
prevented  planting  production 
guarantee  due  to  drought. 

3.  When  the  insured  is  prevented 
from  planting  the  insured  crop  by  the 
final  planting  date,  the  insured  may 
choose  to: 

(a)  Plant  the  insured  crop  after  the 
final  planting  date  and  have  coverage  - 
under  the  late  planting  or  prevented 
planting  provisions; 

(b)  Plant  and  insure  an  alternative 
crop  with  a  later  final  planting  date,  if 
the  insured  has  the  proper  crop 
endorsements; 

(c)  Plant  a  salvage  crop  for  its  value; 

(d)  Leave  the  acreage  implanted  and 
receive  a  prevented  planting  production 
guarantee;  or 

(e)  Plant  any  uninsured,  non¬ 
conserving  crop,  and  terminate 
insurance  protection. 

4.  The  late  planting  period  begins  the 
day  after  the  final  planting  date  of  the 
insured  crop  and  extends  for  25  days 
thereafter.  The  production  guarantee 
will  be  reduced  at  the  rate  of  1%  per 
day  for  days  1  through  10  and  2%  per 
day  for  days  11  through  25. 

5.  When  the  insured  crop  is  planted 
more  than  25  days  after  the  final 
planting  date  for  the  insured  crop,  but 
not  later  than  55  days  after  the  latest 
final  planting  date,  the  value  of  any 
production  will  be  production  to  count 
against  the  prevented  planting 
guarantee.  When  a  salvage  crop  is 


planted  during  the  same  period,  the 
value  of  the  salvage  crop  will  be 
deducted  from  the  applicable  indemnity 
payment  In  this  case,  the  liability  will 
be  60%  of  the  guarantee. 

6.  If  the  insured  is  prevented  from 
planting  the  insured  crop  and  a  salvage 
crop  is  not  planted  within  55  days  after 
the  latest  final  planting  date  for  the 
current  crop  year,  a  prevented  planting 
guarantee  may  be  applicable. 

7.  The  guarantee  Tor  prevented 
planting  will  be  50%  of  the  guarantee 
for  timely  planted  acreage  and  applies 
to  acreage  not  planted  within  55  days  of 
the  latest  final  planting  date.  The 
current  prevented  planting  endorsement 
provides  for  liability  for  35%  of  the 
guarantee.  The  increase  to  50%  will 
provide  additional  protection  to 
insureds. 

8.  If  the  unit  is  planted  prior  to  55 
days  after  the  latest  final  planting  date, 
with  any  non-conserving,  crop  maturing 
in  the  same  crop  year,  a  prevented 
planting  indemnity  will  not  be  paid. 

9.  For  corn  and  grain  sorghum,  the 
maximum  acreage  eligible  for  prevented 
planting  coverage  will  be  6qual  to  the 
greater  of  the  previous  year’s  planted 
acreage,  or  the  Agricultural  Stabilization 
and  Conservation  Service  (ASCS)  base 
acreage  applicable  to  the  form,  less  any 
acreage  reduction  necessary  to  comply 
with  the  current  year’s  ASCS  price 
support  program.  The  maximum  eligible 
acreage  for  soybeans  will  be  100  percent 
of  the  soybean  acreage  planted  the 
previous  year. 

10.  To  oe  eligible  for  a  prevented 
planting  production  guarantee,  the 
acreage  that  was  prevented  from  being 
planted  must  exceed  the  lesser  of  20 
acres  or  20  percent  of  the  unit. 

11.  Prevented  planting  coverage  will 
not  be  provided  for: 

(a)  High  risk  land,  unless  we  agree  to 
such  coverage  in  writing; 

(b)  Land  used  for  acreage  conservation 
(ASCS’s  Acreage  Reduction  Program 
(ARP)); 

(c)  Land  on  which  any  crop  has  been 
harvested  in  the  same  crop  year; 

(d)  Land  entered  into  any  program 
administered  by  the  United  States 
Department  of  Agriculture  that  provides 
a  payment  for  not  planting  the  acreage, 
e.g.,  the  0/92  or  Conservation  Reserve 
programs. 

12.  When  the  insured  is  prevented 
from  timely  planting  and  plants  a  crop 
subject  to  salvage  provisions,  the 
premium  for  the  acreage  will  be  the 
same  as  for  timely  planted  acreage. 
When  the  former  paid  premium  for  late 
or  prevented  planting  exceeds  the 
liability,  coverage  will  not  be  provided 
but  conversely  no  premium  will  be  due 
since  insurance  did  not  attach. 
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13.  This  coverage  will  require  an 
appropriate  premium  charge. 

On  Friday,  January  10, 1992,  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  57 
FR 1116,  replacing  the  current  optional 
coverage  for  late  and  prevented  planting 
with  more  effective  provisions  that  are 
an  integral  part  of  the  basic  coverage. 

In  the  proposed  rule,  FCIC  stated  that 
the  late  planting/prevented  planting 
coverage  would  be  offered  as  an  option 
for  the  1992  crop  year  if  the  process  of 
publishing  proposed  and  final  rule  was 
completed  timely.  Upon  further  review, 
FCIC  determined  that  there  would  not 
be  sufficient  time  to  implement  the  rule 
to  be  effective  for  the  1992  crop  year. 

Following  publication  of  the  proposed 
rule,  the  public  was  given  15  days  to 
submit  written  comments,  data,  and 
opinions.  Comments  were  received  from 
several  insurance  companies  who 
generally  agreed  that  implementation  of 
the  rule  as  an  option  for  the  1992  crop 
year  would  not  be  feasible.  FCIC  agrees 
with  such  comments,  and  will  make  the 
rule  effective  for  the  1994  crop  year. 

A  summary  of  other  concerns 
expressed  by  the  commenters  are  as 
follows: 

1.  Comment:  The  companies  generally 
agreed  with  the  concept  of  including 
these  provisions  in  the  basic 
endorsements  but  suggest  that  such 
incorporation  into  the  basic  policy  will 
increase  paperwork  since  policyholders 
who  choose  not  to  accept  the  late  and 
prevented  planting  provisions  will  be 
required  to  submit  written  notification 
to  that  effect.  The  companies  also 
questioned  the  amount  of  additional 
premium  required  and  what  change  in 
final  planting  dates  would  be  required. 

FCIC  Response:  FCIC  anticipates  this 
approach  will  reduce  paperwork  for 
both  the  insured  and  the  agent.  The 
current  coverage  for  late  planting 
requires  the  completion  of  an  option 
form  while  the  new  coverage  will  be  an 
integral  part  of  the  policy.  The  current 
prevented  planting  coverage  requires  an 
application  and  acreage  report  while  the 
proposed  coverage  incorporates  this  into 
present  information  gathering.  The  new 
coverage  is  much  more  comprehensive. 
FCIC  has  eliminated  the  option  to 
decline  late  planting  and  prevented 
planting  coverage  due  to  adverse 
selection  problems  and  servicing 
workload  conditions. 

A  final  rate  analysis  has  not  been 
completed.  A  sufficient  in  the  premium 
rate  will  be  made  if  the  analysis 
indicates  that  need.  No  changes  in  final 
planting  dates  are  being  considered 
because  of  the  addition  of  the  new  late 
and  prevented  planting  coverage.  The 
normal  review  process  for  changes  in 


final  planting  dates  will  continue.  This 
process  includes  evaluation  of  the 
impacts  of  the  current  late  planting 
coverage. 

For  trie  insured  with  the  new  coverage 
in  place,  the  risk  of  not  being  able  to 
plant  the  desired  crop  is  reduced.  The 
amount  of  insurance  available  for 
prevented  planting  approximates  the 
costs  already  incurred.  The  new  late 
planting  coverage  extends  by  five  days 
(from  20  to  25)  the  amount  of  time 
coverage  is  available.  The  reduction  in 
the  production  guarantee  does  not 
advance  as  quickly,  therefore,  the 
insured  will  have  a  larger  guarantee  if 
planting  must  be  delayed  by  only  a  few 
days.  The  insured  does  not  incur  the 
large  yield  reduction  on  the  first,  sixth, 
eleventh,  and  sixteenth  days  of  the 
current  late  planting  option. 

2.  Comment:  By  incorporating  these 
provisions  the  policy  forces  insureds  to 
insure  for  a  loss  that  may  never  be 
collected. 

FCIC  Response:  All  insurance  policies 
provide  coverage  for  an  event  that  may 
not  happen  during  the  insurance  period. 
The  crop  insurance  program  has 
experienced  considerable  criticism  due 
to  failure  to  cover  these  situations. 
Premium  rates  will  now  reflect  risks 
associated  with  late  or  prevented 
planting. 

3.  Comment:  Many  companies  will  be 
reluctant  to  bear  the  risk  associated  with 
such  mandatory  coverage  without  being 
allowed  to  actually  “underwrite”  these 
risks. 

FCIC  Response:  Properly  rated,  this 
provision  does  not  represent  unusual 
risk  to  policy  issuing  companies.  The 
FC1  Act  requires  that  FCIC  establish 
coverage  and  rates.  This  coverage  and 
the  corresponding  risk  imposes  no 
greater  risk  to  the  company  than  do  the 
present  provisions. 

4.  Comment:  Rates  for  coverage  are 
not  actuarially  sound  and  this  change 
will  make  them  more  unsound. 

FCIC  Response:  FCIC  reviews 
premium  rates  on  an  ongoing  basis  to 
improve  actuarial  soundness.  A  review 
to  determine  the  effect  of  including  late 
and  prevented  planting  on  premium 
rates  is  in  progress.  The  FCIC  is  required 
to  establish  the  rates  for  this  coverage  on 
an  actuarially  sound  basis. 

5.  Comment:  After  the  20-day 
extension,  it  is  too  late  to  have  a  normal 
harvest.  The  current  20-day  optional 
coverage  (available  separately)  allows 
sufficient  time  to  plant  a  crop. 

Extending  this  to  25  days  will  increase 
both  the  amount  and  number  of  losses 
paid,  resulting  in  increased  paperwork 
on  late  planted  acreage. 

FCIC  Response:  Because  the  late 
planting  provisions  will  be  incorporated 


in  the  respective  crop  policies,  the 
overall  amount  of  paperwork  per 
insured  will  remain  approximately 
equal.  Improved  policy  protection  may 
result  in  a  slightly  larger  number  of 
claims  for  loss  adjustment.  Extending 
the  late  planting  period  by  five  days  will 
not  be  detrimental  as  long  as  the 
production  guarantee  is  sufficiently 
reduced.  The  opportunity  to  make  a 
normal  crop  does  not  suddenly  cease  on 
the  21st  day.  The  continual  acceleration 
of  the  guarantee  reduction  is  sufficient 
to  cover  the  increased  risks  of 
insufficient  growing  season. 

6.  Comment:  Making  these  provisions 
an  integral  part  of  the  regulations  was 
questioned.  The  commenting  company 
stated  they  have  never  paid  a  prevented 
planting  claim,  and  under  the  previous 
procedures,  never  expected  to  pay  one. 
Assuming  FCIC  has  to  give  permission 
to  insureds,  the  commenter  inquired 
about  the  method  FCIC  will  use  to 
handle  requests  from  reinsured 
companies. 

FCIC  Response:  Making  the 
provisions  an  integral  part  of  the 
policies  will  reduce  the  number  of 
problems  experienced  with  previously 
available  coverage.  The  new  coverage 
eliminates  the  need  for  separate 
applications,  acreage  reports,  and  option 
forms  required  under  current 
procedures.  The  fact  that  the 
commenting  company  has  never  paid  a 
claim  under  the  current  coverage  would 
indicate  that  policy  coverage  is  not 
adequate.  This  would  account,  in  part, 
for  the  extremely  low  participation  rates 
in  the  current  prevented  planting 
coverage.  FCIC’s  permission  is  only 
required  if  drought  is  the  reason  that 
planting  is  prevented.  We  do  not 
consider  that  drought  will  normally  be 
s  prevented  planting  cause  of  loss. 

7.  Comment:  Companies  opposed  the 
use  of  the  producer’s  option  to  reject 
prevented  planting  coverage.  Not  only 
was  it  thought  that  this  would  increase 
paperwork  but  it  was  thought  that  the 
necessity  of  an  affirmative  request  could 
lead  to  insureds  confusion. 

FCIC  Response:  FCIC  agrees  and  has 
eliminated  the  option  to  decline 
coverage. 

8.  Comment:  Prevented  planting 
should  not  be  part  of  the  policy  because 
of  its  complexity  and  the  need  to 
explain  it  in  detail  to  the  insured. 

FCIC  Response:  All  insurance  policies 
include  provisions  that  are  somewhat 
complex  and  require  explanation  to 
insureds.  Establishing  separate  forms 
because  a  provision  is  new  or  complex 
does  not  establish  a  desirable  precedent. 

9.  Comment:  In  all  three 
endorsements,  calendar  year  should  be 
changed  to  read  crop  year  (Texas  cotton 
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is  not  harvested  until  January  of  the 
following  year  thus  eliminating  a 
prevented  planting  for  the  following 
year). 

FCIC  Response:  FCIC  agrees  with  this 
comment  and  has  revised  each  crop 
endorsement  to  indicate  crop  year  rather 
than  calendar  year. 

10.  Comment:  Drought  should  not  be 
an  insurable  peril  for  prevented  planting 
purposes.  Drought  is  difficult  to 
measure  or  define  and  would  not 
prevent  a  crop  from  being  planted.  The 
only  insurable  peril  should  be  excess 
moisture.  The  final  planting  date  is  too 
early  to  allow  an  insured  the  option  not 
to  plant  and  collect  a  prevented  planting 
payment. 

FCIC  Response:  FCIC  agrees  that 
drought  is  difficult  to  measure  and 
define.  Administration  of  this  coverage 
will  be  difficult,  especially  since 
agreement  as  to  the  severity  of  the 
drought  and  determination  of  the  area  to 
be  covered  must  be  determined  during 
the  insurance  period.  FQC  will  review 
requests,  on  a  case  by  case  basis,  to 
determine  whether  circumstances  are 
sufficiently  adverse  to  grant  prevented 
planting  coverage  in  cases  of  drought. 
Policy  issuing  companies,  on  behalf  of 
insureds,  must  obtain  written 
concurrence  from  FCICjprior  to 
invoking  prevented  planting  coverage  in 
a  drought  situation.  In  order  for  the 
insured  to  be  indemnified  under  the 
prevented  planting  provisions  after  the 
final  planting  date  they  must  not  plant 
the  insured  acreage  to  the  insured  crop 
or  a  substitute  crop.  If  the  insured  crop 
or  a  salvage  crop  is  planted  within  the 
periods  designated  in  the  provisions, 
there  will  be  no  prevented  planting 
coverage,  and  the  salvage  value  of  the 
crop  will  be  counted  against  the 
production  guarantee.  The  amount  of 
insurance  available  for  prevented 
planting  is  designed  to  approximate  the 
costs  already  incurred  if  it  is  not 
possible  to  plant  the  desired  crop.  There 
will  be  little  incentive  for  the  insured  to 
idle  ground  for  the  entire  crop  year  only 
to  recover  fixed  costs.  FCIC  does  not 
anticipate  farmers  idling  acreage  after 
the  final  planting  date  when  there  is 
still  time  to  plant  another  crop. 

List  of  Subjects  in  7  CFR  Part  401 

Crop  insurance;  Com,  Grain  sorghum, 
and  Soybeans. 

Final  Rule 

Accordingly,  pursuant  to  the 
authority  contained  in  the  Federal  Crop 
Insurance  Act,  as  amended  (7  U.S.C. 
1501  et  seq.),  the  Federal  Crop 
Insurance  Corporation  hereby  amends 
the  crop  insurance  regulations  (7  CFR 


part  401)  effective  for  the  1994  and 
subsequent  crop  years  as  follows: 

PART  401  [AMENDED] 

1.  The  authority  citation  for  7  CFR 
part  401  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506, 1516. 

2.  7  CFR  401.111  is  amended  by 
redesignating  section  10  of  the  Com 
Endorsement  as  a  revised  section  11  and 
adding  a  new  section  10  to  read  as 
follows: 

§  401 .111  Com  endorsement. 
***** 

10.  Late  and  Prevented  Planting 

a.  You  are  automatically  covered  under  the 
late  planting,  salvage  crop,  and  prevented 
planting  provisions  of  this  endorsement, 
whichever  is  applicable.  If  you  are  prevented 
from  planting  due  to  excess  moisture 
conditions  (and  drought,  if  agreed  to  in 
writing  by  us)  you  may  choose  to  plant  late; 
or  you  may  choose  to  plant  a  salvage  crop; 
or  you  may  choose  to  receive  a  prevented 
planting  payment  if  you  are  unable  to  plant 
a  crop.  For  the  provisions  concerning  “Late 
Planting"  guarantee,  see  subsection  b;  for  the 
provisions  concerning  “Coverage  Provided 
for  Planting  After  the  Late  Planting  Period”, 
see  subsection  c;  for  the  provisions 
concerning  “Prevented  Planting”  guarantee, 
see  subsection  d.  If  drought  is  general  in  the 
area,  we  may  consider  drought  an  insurable 
cause  of  loss  under  this  section  in  limited 
circumstances.  Drought  will  not  be 
considered  an  insurable  cause  of  loss  for  late 
or  prevented  planting  for  acreage  insured 
under  an  irrigated  practice.  You  may  elect  to 
plant  corn  for  up  to  25  days  after  the  final 
planting  date  (with  a  reduction  in  guarantee), 
even  if  you  are  not  prevented  from  planting, 

b.  Late  Planting 

(1)  If  you  were  prevented  from  planting  by 
the  final  planting  date  or  if  you  elect  to  plant 
later  than  that  date,  you  may  plant  com 
during  the  late  planting  period,  subject  to  the 
provisions  of  subsection  c  or  d  as  applicable. 
If  the  acreage  is  planted  later  than  the 
twenty-fifth  day  after  the  final  planting  date 
it  will  be  subject  to  subsection  c  or 
subsection  d  which  contains  additional 
coverage  provisions  for  acreage  you  were 
prevented  from  planting  by  the  final  planting 
date  and  did  not  plant  during  the  late 
planting  period. 

(2)  If  you  select  to  plant  later  than  the  final 
planting  date,  you  must  provide  notice  of 
such  election  to  us,  on  or  before  the  final 
planting  date.  You  must  note  the  dates  of 
actual  planting  on  your  acreage  report  if  you 
plant  during  the  late  planting  period.  Failure 
to  provide  timely  notice  will  result  in 
reduced  coverage  or  cancellation  of  your 
policy  coverage. 

(3)  If  you  were  prevented  from  planting  by 
the  final  planting  date,  you  must: 

(i)  Plant  the  acreage  with  com  during  the 
late  planting  period,  subject  to  the  terms  of 
this  endorsement; 

(ii)  Plant  the  acreage  with  an  alternative 
crop  with  a  later  final  planting  date  which. 


if  insurable,  is  separately  insured  under  the 
policy  and  endorsement  for  the  alternative  ) 
crop; 

(iii)  Leave  the  acreage  unplanted  and 
obtain  a  prevented  planting  production 
guarantee,  (see  subsection  d);  or 

(iv)  Plant  the  acreage  to  any  non- 
conserving  crop  not  insured  under  your 
policy  and  endorsement  for  that  crop  leaving 
the  crop  without  insurance  protection. 

(4)  The  premium  for  com  planted  during  j 
the  late  planting  period  will  be  the  same  as 

the  premium  for  timely  planted  acreage.  If 
the  farmer  paid  premium  (gross  premium  less 
our  subsidy)  for  late  planted  acreage  exceeds 
our  liability  on  the  acreage,  then  coverage 
will  not  be  provided  (no  premium  will  be 
due  and  no  indemnity  will  be  paid). 

(5)  The  production  guarantee  for  com  for 
each  acre  planted  during  the  late  planting 
period  will  be  reduced  for  each  day  after  the 
final  planting  date  by: 

(i)  One  percent  (1%)  for  each  of  the  first 
ten  days  after  the  final  planting  date;  and 

(ii)  Two  percent  (2%)  each  day  for  the 
eleventh  through  the  twenty-fifth  day  after 
the  final  planting  date. 

(6)  Subsection  2e(4)  of  the  General  Crop 
Insurance  Policy  does  not  apply  to  com 
insured  under  this  endorsement. 

c.  Planting  After  the  Late  Planting  Period 
(Salvage  Crop) 

(1)  You  may  plant  a  salvage  crop 
(including  com)  during  the  salvage  crop 
period  if  you  were  prevented  from  planting 
com  by  the  final  planting  date  and  you  did 
not  plant  a  crop  during  the  late  planting 
period.  If  the  acreage  is  not  planted  to  com 
or  a  salvage  crop  during  this  period  (the 
salvage  crop  period)  the  acreage  may  be 
subject  to  subsection  d,  which  contains 
additional  coverage  provisions. 

(2)  The  acreage  covered  will  be  limited  to 
the  greater  of  (a)  the  number  of  acres  planted 
to  com  for  the  previous  crop  year  on  the 
ASCS  farm  serial  number  (adjusted  for  any 
reconstitution  which  may  have  occurred 
prior  to  the  sales  closing  date)  or  (b)  the 
ASCS  base  acreage  for  com  reduced  by  any 
acreage  reduction  applicable  to  the  farm 
under  any  program  administered  by  the 
United  States  Department  of  Agriculture. 
Irrigated  acreage  is  limited  to  a  maximum  of 
100  percent  of  the  acres  planted  for  com  and 
irrigated  during  the  previous  crop  year. 
Coverage  for  irrigated  acreage  will  only  be 
approved  if  the  acreage  prevented  from 
planting  is  prepared  for  irrigation,  and  if 
sufficient  irrigation  equipment  and  water  was 
and  is  available  to  carry  out  an  irrigated 
practice  on  the  acreage  where  planting  was 
prevented.  When  prevented  planting  occurs 
and  the  ASCS  farm  serial  number  covers 
more  than  one  unit,  the  covered  acres  will  be 
allocated  based  on  the  cropland  acres  in  each 
unit  or  your  planting  intentions  if  supported 
by  verifiable  records  or  planting  history. 
Acreage  planted  with  a  salvage  crop  must 
meet  all  applicable  policy  requirements  for 
insurability.  You  must  have  been  prevented 
from  planting  on  a  minimum  of  20  acres  or 
20  percent  of  the  eligible  acres  in  the  unit, 
whichever  is  smaller. 

(3)  If  acreage  insured  for  com  production 
could  not  be  planted  by  the  final  planting 
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date  and  was  not  planted  by  the  end  of  the 
fete  planting  period,  you  have  the  option  to: 

(i)  Plant  the  acreage  to  corn  and  retain 
coverage  at  60%  of  the  guarantee  for  timely 
planted  acreage; 

(ii)  For  its  salvage  value  plant  the  acreage 
to  another  crop  insured  under  your  policy 
and  the  endorsement  for  that  crop  and  retain 
the  insurance  coverage  remaining  (60%  of 
the  original  liability)  on  your  corn 
endorsement; 

(iii)  Leave  the  acreage  unplanted  and  retain 
a  prevented  planting  production  guarantee 
subject  to  the  applicable  provisions  of 
subsection  d;  or 

(iv)  Plant  the  acreage  to  an  uninsured  non- 
conserving  crop,  which  will  terminate  the 
insurance  offer  on  that  acreage  and  result  In 
no  premium  due  nor  indemnity  paid  for  that 
acreage. 

(4)  You  must  report  the  number  of  acres 
you  were  prevented  from  planting  no  later 
than  15  days  after  planting  to  a  salvage  crop 
or  55  days  after  the  latest  final  planting  date, 
whichever  comes  first.  This  report  will  be 
your  notice  of  loss  for  the  purpose  of 
determining  coverage  under  this  section.  All 
non- irrigated  acreage  may  be  reported, 
subject  to  tha  limitations  contained  in  10c(2) 
of  this  part. 

(5)  If  the  farmer  paid  premium  (gross 
premium  less  our  subsidy)  exceeds  our 
liability,  then  coverage  is  not  provided  on  the 
affected  acreage  (no  premium  will  be  due  and 
no  indemnity  will  be  paid). 

(6)  When  a  salvage  crop  is  planted  during 
the  salvage  crop  period,  any  production  on 
the  acreage  will  be  counted  against  the  policy 
guarantee.  The  value  of  the  salvage  crop  will 
be  the  amount  received  if  the  crop  has  been 
marketed,  or  the  amount  which  could  have 
been  received  if  the  crop  has  not  been 
marketed.  The  value  will  be  established  on 
the  day  the  loss  Is  determined. 

(7)  The  prevented  planting  indemnity  for  a 
unit,  if  the  acreage  was  planted  to  a  salvage 
crop,  will  be  calculated  as  follows: 

(i)  Separate  the  unit  into  three  parts: 

(A)  Acreage  that  was  timely  planted; 

(B)  Acreage  that  was  late  planted;  and 

(C)  Acreage  that  was  prevented  from  being 
planted  timely  and  was  planted  to  a  salvage 
crop  during  the  salvage  crop  period; 

(ii)  Multiply  the  per  acre  production 
guarantee  for  timely  planted  acreage  by  the 
eligible  number  of  acres  where  planting  was 
prevented  (paragraph  10c(7)(i)(C))  and  then 
multiply  this  result  by  sixty  percent  (60%); 

(iii)  Multiply  the  per  acre  production 
guarantee  for  timely  planted  acreage  by  the 
eligible  number  of  acres  timely  planted 
(paragraph  10c(7)(i)(A)); 

(iv)  Multiply  the  applicable  production 
guarantee  for  acreage  late  planted  (subsection 
10b(5))  by  the  eligible  number  of  acres 
planted  late  (paragraph  10c(7)(i)(B));  and 

(v)  Add  the  production  guarantee 
determinations  from  10c(7)(ii),  10t(7)(iii)  and 
10c(7)(iv); 

(vi)  Divide  the  value  of  production  from 
any  salvage  crop  by  your  price  election; 

(vii)  Add  the  amount  determined  in 
10c(7Mvi)  above  to  the  production  to  count 
established  for  timely  and  fete  planted 
acreage  and  acreage  planted  to  com  during 
the  salvage  crop  period  and  subtract  the  total 


from  the  production  guarantee  determined  in 
10c(7)(v)  above; 

(viii)  Multiply  the  remainder  (10c(7)(vii)) 
by  your  price  election;  and 
(ix)  Multiply  the  result  of  10c(7)(viii)  by 
your  share. 

(8)  If  any  crop  (salvage  or  other)  is  planted 
56  or  more  days  after  the  latest  final  planting 
date  of  com.  grain  sorghum,  or  soybeans  in 
the  county,  no  value  will  count  against  the 
policy  guarantee, 
d.  Prevented  Planting 

(1)  If  you  were  prevented  from  planting 
com  by  the  final  planting  date,  you  elected 
not  to  plant  com  during  the  late  planting 
period,  and  you  have  not  planted  a  salvage 
or  any  non-conserving  crop  prior  to  the  56th 
day  after  the  latest  final  planting  date,  you 
may  be  eligible  for  a  prevented  planting 
production  guarantee. 

(2)  The  acreage  covered  will  be  limited  to 
the  greater  of  (a)  the  number  of  acres  planted 
tc  com  for  the  previous  crop  year  on  the 
ASCS  farm  serial  number  adjusted  for  any 
reconstitution  which  may  have  occurred 
prim-  to  the  sales  closing  date,  or  (b)  the 
ASCS  base  acreage  for  com  reduced  by  any 
acreage  reduction  applicable  to  the  farm 
under  any  program  administered  by  the 
United  States  Department  of  Agriculture. 
Irrigated  acreage  is  limited  to  a  maximum  of 
100  percent  of  the  acres  planted  for  com  and 
irrigated  during  the  previous  crop  year. 
Coverage  for  irrigated  acreage  will  only  be 
approved  if  the  acreage  prevented  from 
planting  is  prepared  for  irrigation,  and  if 
sufficient  irrigation  equipment  and  water  was 
and  is  available  to  cany  out  an  irrigated 
practice  on  the  acreage  where  planting  was 
prevented.  When  prevented  planting  occurs 
and  the  ASCS  farm  serial  number  covers 
more  than  one  unit,  the  covered  acres  will  be 
allocated  based  on  the  cropland  acres  in  each 
unit  or  your  planting  intentions  if  supported 
by  verifiable  records  or  planting  history. 
Acreage  insured  for  prevented  planting  must 
meet  all  applicable  policy  requirements  for 
insurability.  A  minimum  of  20  acres  or  20 
percent  of  the  acres  in  the  unit,  whichever  is 
smaller,  must  be  subject  to  the  conditions  set 
out  in  subsection  10d(2)  which  prevented 
planting  on  that  acreage  in  order  to  be 
eligible  for  this  provision. 

(3)  A  prevented  planting  production 
guarantee  will  not  be  provided  for 

(i)  High  risk  fend  unless  we  agree  to 
prevented  planting  coverage,  in  writing,  prior 
to  the  sales  closing  date  for  com  in  the 
county; 

(ii)  Land  used  for  acreage  conservation 
under  any  acreage  reduction  program 
administered  by  the  United  States 
Department  of  Agriculture; 

(iii)  Land  that  is  entered  into  any  program 
administered  by  the  United  States 
Department  of  Agriculture  that  provides  a 
payment  for  not  planting  the  acreage  (such  as 
the  Conservation  Reserve  Program);  or 

(iv)  Land  where  any  crop  has  been 
harvested  in  the  same  crop  year. 

(4)  You  must  report  the  number  of  acres 
eligible  for  prevented  planting  coverage  no 
later  than  55  days  after  the  latest  final 
planting  date  in  order  to  receive  a  prevented 
planting  Indemnity.  This  report  will  be  your 
notice  of  loss  for  the  purpose  of  determining 


coverage  under  this  section.  All  nan-irrigated 
acreage  may  be  reported,  subject  to  the 
limitations  in  10d(2)  above.  No  more  than 
100  percent  of  the  number  of  acres  planted 
for  corn  production  and  irrigated  during  the 
previous  crop  year  will  be  eligible  for  a 
prevented  planting  indemnity  as  irrigated.  A 
prevented  planting  indemnity  for  irrigated 
acreage  will  only  be  approved  if  the  acreage 
prevented  from  planting  is  prepared  for 
irrigation,  and  if  sufficient  irrigation 
equipment  and  water  was  and  is  available  to 
carry  out  an  irrigated  practice  on  the  acreage 
where  planting  was  prevented. 

(5)  The  premium  for  acreage  eligible  for  a 
prevented  planting  indemnity  is  included  in 
the  premium  for  this  endorsement  If  the 
fanner  paid  premium  for  this  coverage 
exceeds  our  liability,  then  coverage  will  not 
be  provided  (no  premium  will  be  due  and  no 
indemnity  will  be  paid). 

(6)  The  indemnity  for  a  unit  adversely 
impacted  by  a  prevented  pfenting  situation, 
if  the  impacted  acreage  is  left  unplanted,  will 
be  calculated  as  follows: 

(i)  Separate  the  acreage  of  the  unit  into  four 
parts: 

(A)  Acreage  that  was  timely  planted; 

(B)  Acreage  that  was  fete  planted; 

(C)  Acreage  that  was  prevented  from  being 
planted  and  was  planted  to  a  salvage  crop  or 
corn  during  the  salvage  crop  period;  and 

(D)  Acreage  that  was  prevented  from 
planting; 

(ii)  Multiply  the  applicable  production 
guarantee  for  timely  planted  acreage  by  the 
eligible  number  of  acres  where  planting  was 
prevented  (10d(6)(!)(D))  and  then  multiply 
that  result  by  fifty  percent  (50%); 

(iii)  Multiply  the  applicable  production 
guarantee  for  timely  planted  acreage 
(10d(6)(i)(A))  by  the  number  of  eligible  acres 
timely  planted; 

(iv)  Multiply  the  applicable  production 
guarantee  for  late  planted  acreage 
(10d(6)(i)(B))  by  the  number  of  eligible  acres 
late  planted  (10b);  and 

(v)  Multiply  the  applicable  production 
guarantee  for  acreage  planted  to  a  salvage 
crop  (10d(6)(iMQ)  by  the  number  of  eligible 
acres  planted  to  a  salvage  crop; 

(vi)  Add  the  production  guarantee 
determinations  from  10d(6)  (ii),  (iii),  (iv),  and 

(v)  above; 

(vii)  Subtract  the  production  to  count 
established  for  the  unit  from  the  production 
guarantee  determined  in  (10d(6)(vi))  above; 

(viii)  Multiply  the  result  of  (vii),  if  greater 
than  zero,  by  your  price  election; 

(ix)  Multiply  the  result  of  (viii)  by  your 
share. 

11.  Meaning  of  Terms 

a.  Cropland — arable  land  in  8  unit. 

b.  Days — calendar  days. 

c.  Distinctly  Low  Quality — (1)  Exceeding 
8.0  percent  kernel  damage  (excluding  heat 
damage);  (2)  Having  a  musty,  sour,  or 
commercially  objectionable  foreign  odor 
which  causes  the  com  to  grade  U.S.  Sample 
grade;  or  (3)  Graded  as  "Garlicky.M 

d.  Drought— a  lack  of  precipitation  which 
is  general  in  the  county,  occurs  after  pfenting 
the  insured  crop  and  before  harvest,  and 
results  in  adverse  impacts  on  the  production 
of  the  insured  crop.  For  prevented  pfenting 
purposes  only,  drought  occurring  prior  to  the 
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final  planting  date  and  before  planting  may 
be  considered. 

e.  Final  planting  date — the  date  contained 
in  the  actuarial  table  by  which  the  insured 
crop  must  initially  be  planted  in  order  to  be 
insured  for  the  full  production  guarantee. 

f.  Harvest — completion  of  combining  or 
picking  com  for  grain. 

g.  High  risk  land — land  on  which  crop 
damage  occurs  more  frequently  than  is 
normal  in  the  county  and  may  be 
characterized  by  frequent  flooding  or  excess 
moisture,  or  soil  classified  in  other  than  an 
“R"  classification  on  the  actuarial  table. 

h.  Irrigated  practice — applying  adequate 
water  at  the  proper  time  to  produce  at  least 
the  yield  used  to  establish  the  guarantee  on 
the  irrigated  com. 

i.  Late  planting  period — the  period  which 
begins  the  day  after  the  final  planting  date  for 
corn  and  ends  twenty  five  (25)  days  after  the 
final  planting  date. 

j.  Latest  final  planting  date — the  latest  final 
planting  date,  as  established  by  the  actuarial 
table,  for  any  insurable  crop  in  the  county  to 
be  planted  for  harvest  in  the  same  crop  year 
as  the  insured  com.  When  determining  the 
latest  final  planting  date  associated  with 
com.  exclude  planting  dates  related  to 
tobacco,  fresh  market  sweet  com,  fresh 
market  peppers,  and  fresh  market  tomatoes. 

k.  Non-conserving  crop — any  food,  feed,  or 
fiber  crop  planted  for  harvest  in  the  same 
crop  year  as  the  insured  com  crop,  which  is 
not  insured  under  your  policy  and  its 
endorsements. 

l.  Prevented  planting — you  were 
unavoidably  prevented  from  planting  com  by 
the  final  planting  date  due  to  excess  moisture 
|or  drought,  if  drought  is  general  in  the 
county  and  we  determine  in  writing  that 
drought  will  be  an  insurable  cause  of  lossl. 

m.  Prevented  planting  indemnity — the 
payment  provided  for  qualifying  acreage 
where  corn  planting  by  the  final  planting 
date  was  prevented  and  the  acreage  remained 
unplanted  until  after  the  salvage  crop  period 
had  expired. 

n.  Production  to  count — the  actual 
appraised  or  harvested  production  on 
insured  acreage. 

o.  Replanting — performing  the  cultural 
practices  necessary  to  replace  the  com  seed 
in  the  insured  acreage  with  the  expectation 
of  growing  a  successful  crop. 

p.  Salvage  crop — any  crop  which  has  a 
final  planting  date  equal  to  or  later  than  com, 
is  insured  under  your  policy  and  its 
endorsements,  that  is  planted  during  the 
salvage  crop  period  on  acreage  where  corn 
planting  was  prevented  by  the  final  planting 
date.  When  an  insurable  crop  is  planted  that 
may  qualify  as  a  salvage  crop,  the  insured 
crop  may  be  considered  to  be  the  crop  with 
the  highest  applicable  liability. 

q.  Salvage  crop  period — the  period  which 
begins  the  day  after  the  com  late  planting 
period  and  ends  55  days  after  the  latest  final 
planting  date. 

r.  Section — a  unit  of  measure  under  the 
rectangular  survey  system  describing  a  tract 
of  land  generally  one  mile  square,  usually 
containing  approximately  640  acres. 

s.  Silage — com  harvested  by  severing  the 
stalk  from  the  land  and  chopping  the  stalk 
and  the  ear  for  the  purpose  of  livestock  feed. 


t.  Timely  planted— com  planted  by  the 
final  planting  date,  as  established  by  the 
actuarial  table,  for  com  in  the  county  to  be 
planted  for  harvest  in  the  crop  year. 

2.  7  CFR  401.113  is  amended  by 
redesignating  section  10  of  the  Grain 
Sorghum  Endorsement  as  a  revised  section 
11  and  adding  a  new  section  10  to  read  as 
follows: 

$  401 .1 1 3  Grain  sorghum  endorsement 
*  *  *  *  * 

10.  Late  and  Prevented  Planting 

a.  You  are  automatically  covered  under  the 
late  planting,  salvage  crop,  and  prevented 
planting  provisions  of  this  endorsement, 
whichever  is  applicable.  If  you  are  prevented 
from  planting  due  to  excess  moisture 
conditions  (and  drought,  if  agreed  to  in 
writing  by  us)  You  may  choose  to  plant  late; 
or  you  may  choose  to  plant  a  salvage  crop; 
or  you  may  choose  to  receive  a  prevented 
planting  payment  if  you  are  unable  to  plant 
a  crop.  For  the  provisions  concerning  “Late 
Planting"  guarantee,  see  subsection  b;  for  the 
provisions  concerning  “Coverage  Provided 
for  Planting  After  the  Late  Planting  Period", 
see  subsection  c;  for  the  provisions 
concerning  "Prevented  Planting”  guarantee, 
see  subsection  d.  If  drought  is  general  in  the 
area,  we  may  consider  drought  an  insurable 
cause  of  loss  under  this  section  in  limited 
circumstances.  Drought  will  not  be 
considered  an  insurable  cause  of  loss  for  late 
or  prevented  planting  for  acreage  insured 
under  an  irrigated  practice.  You  may  elect  to 
plant  grain  sorghum  for  up  to  25  days  after 
the  final  planting  date  (with  a  reduction  in 
guarantee),  even  if  you  are  not  prevented 
from  planting, 

b.  Late  Planting 

(1)  If  you  were  prevented  from  planting  by 
the  final  planting  date  or  if  you  elect  to  plant 
later  than  that  date,  you  may  plant  grain 
sorghum  during  the  late  planting  period, 
subject  to  the  provisions  of  subsection  c  or 

d  as  applicable.  If  the  acreage  is  planted  later 
than  the  twenty-fifth  day  after  the  final 
planting  date  it  will  be  subject  to  subsection 
c  or  subsection  d  which  contains  additional 
coverage  provisions  for  acreage  you  were  . 
prevented  from  planting  by  the  final  planting 
date  and  did  not  plant  during  the  late 
planting  period. 

(2)  If  you  elect  to  plant  later  than  the  final 
planting  date,  you  must  provide  notice  of 
such  election  to  us,  on  or  before  the  final 
planting  date.  You  must  note  the  dates  of 
actual  planting  on  your  acreage  report  if  you 
plant  during  the  late  planting  period.  Failure 
to  provide  timely  notice  will  result  in 
reduced  coverage  or  cancellation  of  your 
policy  coverage. 

(3)  If  you  were  prevented  from  planting  by 
the  final  planting  date,  you  must: 

(i)  Plant  the  acreage  with  grain  sorghum 
during  the  late  planting  period,  subject  to  the 
terms  of  this  endorsement; 

(ii)  Plant  the  acreage  with  an  alternative 
crop  with  a  later  final  planting  date  which, 
if  insurable,  is  separately  insured  under  the 
policy  and  endorsement  for  the  alternative 
crop: 


(iii)  Leave  the  acreage  unplanted  and 
obtain  a  prevented  planting  production 
guarantee,  (see  subsection  d);  or 

(iv)  Plant  the  acreage  to  any  non¬ 
conserving  crop  not  insured  under  your 
policy  and  endorsement  for  the  crop  leaving 
the  crop  without  insurance  protection. 

(4)  The  premium  for  grain  sorghum  planted 
during  the  late  planting  penod  will  be  the 
same  as  the  premium  for  timely  planted 
acreage.  If  the  farmer  paid  premium  (gross 
premium  less  our  subsidy)  for  late  planted 
acreage  exceeds  our  liability  on  the  acreage, 
then  coverage  will  not  be  provided  (no 
premium  will  be  due  and  no  indemnity  will 
be  paid). 

(5)  The  production  guarantee  for  grain 
sorghum  for  each  acre  planted  during  the  late 
planting  period  will  be  reduced  for  each  day 
after  the  final  planting  date  by: 

(i)  One  percent  (1%)  for  each  of  the  first 
ten  days  after  the  final  planting  date;  and 

(ii)  Two  percent  (2%)  each  day  for  the 
eleventh  through  the  twenty-fifth  day  after 
the  final  planting  date. 

(6)  Subsection  2.e(4)  of  the  General  Crop 
Insurance  Policy  does  not  apply  to  grain 
sorghum  insured  under  this  endorsement, 

c.  Planting  After  the  Late  Planting  Period 
(Salvage  Crop) 

(1)  You  may  plant  a  salvage  crop 
(including  grain  sorghum)  during  the  salvage 
crop  period  if  you  were  prevented  from 
planting  grain  sorghum  by  the  final  planting 
date  and  you  did  not  plant  a  crop  during  the 
late  planting  period.  If  the  acreage  is  not 
planted  to  grain  sorghum  or  a  salvage  crop 
during  this  period  (the  salvage  crop  period) 
the  acreage  may  be  subject  to  subsection  d, 
which  contains  additional  coverage 
provisions. 

(2)  The  acreage  covered  will  be  limited  to 
the  greater  of  (a)  the  number  of  acres  planted 
to  grain  sorghum  for  the  previous  crop  year 
on  the  ASCS  farm  serial  number  (adjusted  for 
any  reconstitution  which  may  have  occurred 
prior  to  the  sales  closing  date)  or  (b)  the 
ASCS  base  acreage  for  grain  sorghum 
reduced  by  any  acreage  reduction  applicable 
to  the  farm  under  any  program  administered 
by  the  United  States  Department  of 
Agriculture.  Irrigated  acreage  is  limited  to  a 
maximum  of  100  percent  of  the  acres  planted 
for  grain  sorghum  and  irrigated  during  the 
previous  crop  year.  Coverage  for  irrigated 
acreage  will  only  be  approved  if  the  acreage 
prevented  from  planting  is  prepared  for 
irrigation,  and  if  sufficient  irrigation 
equipment  and  water  was  and  is  available  to 
carry  out  an  irrigated  practice  on  the  acreage 
where  planting  was  prevented.  When 
prevented  planting  occurs  and  the  ASCS 
farm  serial  number  covers  more  than  one 
unit,  the  covered  acres  will  be  allocated 
based  on  the  cropland  acres  in  each  unit  or 
your  planting  intentions  if  supported  by 
verifiable  records  or  planting  history. 

Acreage  planted  with  a  salvage  crop  must 
meet  all  applicable  policy  requirements  for 
insurability.  You  must  have  been  prevented 
from  planting  on  a  minimum  of  20  acres  or 
20  percent  of  the  eligible  acres  in  the  unit, 
whichever  is  smaller. 

(3)  If  acreage  insured  for  grain  sorghum 
production  could  not  be  planted  by  the  final 
planting  date  and  was  not  planted  by  the  end 
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of  the  late  planting  period,  you  have  the 
option  to: 

(i)  Plant  the  acreage  to  grain  sorghum  and 
retain  coverage  at  60%  of  the  guarantee  for 
timely  planted  acreage; 

(ii)  For  its  salvage  value  plant  the  acreage 
to  another  crop  insured  under  your  policy 
and  the  endorsement  for  that  crop  and  retain 
the  insurance  coverage  remaining  (60%  of 
the  original  liability)  on  your  grain  sorghum 
endorsement; 

(iii)  Leave  the  acreage  unplanted  and  retain 
a  prevented  planting  production  guarantee 
subject  to  the  applicable  provisions  of 
subsection  d;  or 

(iv)  Plant  the  acreage  to  an  uninsured  non¬ 
conserving  crop,  which  will  terminate  the 
insurance  offer  on  that  acreage  and  result  in 
no  premium  due  nor  indemnity  paid  for  that 
acreage. 

(4)  You  must  report  the  number  of  acres 
you  were  prevented  from  planting  no  later 
than  IS  days  after  planting  to  a  salvage  crop 
or  55  days  after  the  latest  final  planting  date, 
whichever  comes  first.  This  report  will  be 
your  notice  of  loss  for  the  purpose  of 
determining  coverage  under  this  section.  All 
non-irri gated  acreage  may  be  reported, 
sub)ect  to  the  limitations  contained  in  10c(2) 
of  this  part. 

(5)  If  the  fanner  paid  premium  (gross 

[iremium  less  our  subsidy)  exceeds  our 
iability,  then  coverage  is  not  provided  on  the 
affected  acreage  (no  premium  will  be  due  and 
no  indemnity  will  be  paid). 

(6)  When  a  salvage  crop  is  planted  during 
the  salvage  crop  period,  any  production  on 
the  acreage  will  be  counted  against  the  policy 
guarantee.  The  value  of  the  salvage  crop  will 
be  the  amount  received  if  the  crop  has  been 
marketed,  or  the  amount  which  could  have 
been  received  if  the  crop  has  not  been 
marketed.  The  value  will  be  established  on 
the  day  the  loss  is  determined. 

(7)  The  prevented  planting  indemnity  for  a 
unit,  if  the  acreage  was  planted  to  a  salvage 
crop,  will  be  calculated  as  follows: 

(i)  Separate  the  unit  into  three  parts: 

(A)  Acreage  that  was  timely  planted; 

(B)  Acreage  that  was  late  planted;  and 
(Q  Acreage  that  was  prevented  from  being 
planted  timely  and  was  planted  to  a  salvage 
crop  during  the  salvage  crop  period; 

(ii)  Multiply  the  per  acre  production 
guarantee  for  timely  planted  acreage  by  the 
eligible  number  of  acres  where  planting  was 
prevented  (paragraph  10c(7)(i)(C))  and  then 
multiply  this  result  by  sixty  percent  |6C%); 

(iii)  Multiply  the  per  acre  production 
guarantee  for  timely  planted  acreage  by  the 
eligible  number  of  acres  timely  planted 
(paragraph  10c(7)(i)(A)); 

(iv)  Multiply  the  applicable  production 
guarantee  for  acreage  late  planted  (subsection 
10b(5))  by  the  eligible  number  of  acres 
planted  late  (paragraph  10c(7Ki)(B));  and 

(v)  Add  the  production  guarantee 
determinations  from  10c(7)(ii),  10c(7)(iii)  and 
10c(7)(iv); 

(vi)  Divide  the  value  of  production  from 
any  salvage  crop  by  your  price  election; 

(vii)  Add  the  amount  determined  in 
10c(7Kvi)  above  to  the  production  to  count 
established  for  timely  and  late  planted 
acreage  and  acreage  planted  to  grain  sorghum 
during  the  salvage  crop  period  and  subtract 


the  total  from  the  production  guarantee 
determined  in  10c(7)(v)  above; 

(viii)  Multiply  the  remainder  (10c(7)(vii)) 
by  your  price  election;  and 
(ix)  Multiply  the  result  of  10c(7)(viii)  by 
your  share. 

(8)  If  any  crop  (salvage  or  other)  is  planted 
56  or  more  days  after  the  latest  final  planting 
date  of  corn,  grain  sorghum,  or  soybeans  in 
the  county,  no  value  will  count  against  the 
policy  guarantee, 
d.  Prevented  Planting 

(1)  If  you  were  prevented  from  planting 
grain  sorghum  by  the  final  planting  date,  you 
elected  not  to  plant  grain  sorghum  during  the 
late  planting  period,  and  you  have  not 
planted  a  salvage  or  any  non-conserving  crop 
prior  to  the  56th  day  after  the  latest  final 
planting  date,  you  may  be  eligible  for  a 
prevented  planting  production  guarantee. 

(2)  The  acreage  covered  will  be  limited  to 
the  greater  of  (a)  the  number  of  acres  planted 
to  grain  sorghum  for  the  previous  crop  year 
on  the  ASCS  farm  serial  number  adjusted  for 
any  reconstitution  which  may  have  occurred 
prior  to  the  sales  closing  date,  or  (b)  the 
ASCS  base  acreage  for  grain  sorghum 
reduced  by  any  acreage  reduction  applicable 
to  the  farm  under  any  program  administered 
by  the  United  States  Department  of 
Agriculture.  Irrigated  acreage  is  limited  to  a 
maximum  of  100  percent  of  the  acres  planted 
for  grain  sorghum  and  irrigated  during  the 
previous  crop  year.  Coverage  for  irrigated 
acreage  will  only  be  approved  if  the  acreage 
prevented  from  planting  is  prepared  for 
irrigation,  and  if  sufficient  irrigation 
equipment  and  water  was  and  is  available  to 
carry  out  an  irrigated  practice  on  the  acreage 
where  planting  was  prevented.  When 
prevented  planting  occurs  and  the  ASCS 
farm  serial  number  covers  more  than  one 
unit,  the  covered  acres  will  be  allocated 
based  on  the  cropland  acres  in  each  unit  or 
your  planting  intentions  if  supported  by 
verifiable  records  or  planting  history. 

Acreage  insured  for  prevented  planting  must 
meet  all  applicable  policy  requirements  for 
insurability.  A  minimum  of  20  acres  of  20 
percent  of  tho  acres  in  the  unit,  whichever  is 
smaller,  must  be  subject  to  the  conditions  set 
out  in  subsection  10d(2)  which  prevented 
planting  on  that  acreage  in  order  to  be 
eligible  for  this  provision. 

(3)  A  prevented  planting  production 
guarantee  will  not  be  provided  for 

(i)  High  risk  land  unless  we  agree  to 
prevented  planting  coverage,  in  writing,  prior 
to  the  sales  closing  date  for  grain  sorghum  in 
the  county; 

(ii)  Land  used  for  acreage  conservation 
under  any  acreage  reduction  program 
administered  by  the  United  States 
Department  of  Agriculture; 

(iii)  Land  that  is  entered  into  any  program 
administered  by  the  United  States 
Department  of  Agriculture  that  provides  a 
payment  for  not  planting  the  acreage  (such  as 
the  Conservation  Reserve  Program);  or 

(iv)  Land  where  any  crop  has  been 
harvested  in  the  same  crop  year. 

(4)  You  must  report  the  number  of  acres 
eligible  for  prevented  planting  coverage  no 
later  than  55  days  after  the  latest  final 
planting  date  in  order  to  receive  a  prevented 
planting  indemnity.  This  report  will  be  your 


notice  of  loss  for  the  purpose  of  determining 
coverage  under  this  section.  All  non-irrigated 
acreage  may  be  reported,  subject  to  the 
limitations  in  10d(2)  above.  No  more  than 
100  percent  of  the  number  of  acres  planted 
for  grain  sorghum  production  and  irrigated 
during  the  previous  crop  year  will  be  eligible 
for  a  prevented  planting  indemnity  as 
irrigated.  A  prevented  planting  indemnity  for 
irrigated  acreage  will  only  be  approved  if  the 
acreage  prevented  from  planting  is  prepared 
for  Irrigation,  and  if  sufficient  irrigation 
equipment  and  water  was  and  is  available  to 
carry  out  an  irrigated  practice  on  the  acreage 
where  planting  was  prevented. 

(5)  The  premium  for  acreage  eligible  for  a 
prevented  planting  indemnity  is  included  in 
the  premium  for  this  endorsement.  If  the 
farmer  paid  premium  for  this  coverage 
exceeds  our  liability,  then  coverage  will  not 
be  provided  (no  premium  will  be  due  and  no 
indemnity  will  be  paid). 

(6)  The  indemnity  for  a  unit  adversely 
impacted  by  a  prevented  planting  situation, 
if  the  impacted  acreage  is  left  unplanted,  will 
be  calculated  as  follows: 

(i)  Separate  the  acreage  of  the  unit  into  four 
parts: 

(A)  Acreage  that  was  timely  planted; 

(B)  Acreage  that  was  late  planted; 

(C)  Acreage  that  was  prevented  from  being 
planted  and  was  planted  to  a  salvage  crop  or 
grain  sorghum  during  the  salvage  crop 
period;  and 

(D)  Acreage  that  was  prevented  from 
planting; 

(ii)  Multiply  the  applicable  production 
guarantee  for  timely  planted  acreage  by  the 
eligible  number  of  acres  where  planting  was 
prevented  (10d(6)(i)(D))  and  then  multiply 
that  result  by  fifty  percent  (50%); 

(iii)  Multiply  the  applicable  production 
guarantee  for  timely  planted  acreage 
(10d(6)(i)(A)  by  the  number  of  eligible  acres 
timely  planted; 

(iv)  Multiply  the  applicable  production 
guarantee  for  late  planted  acreage 
(10d(6)(i)(B)  by  the  number  of  eligible  acres 
late  planted  (10b);  and 

(v)  Multiply  the  applicable  production 
guarantee  for  acreage  planted  to  a  salvage 
crop  (10d(6)(i)(C))  by  the  number  of  eligible 
acres  planted  to  a  salvage  crop; 

(vi)  Add  the  production  guarantee 
determinations  from  10d(6)(ii),  (iii),  (iv),  and 

(v)  above; 

(vii)  Subtract  the  production  to  count 
established  for  the  unit  from  the  production 
guarantee  determined  in  (10d(6)(vi)  above; 

(viii)  Multiply  the  result  of  (vii),  if  greater 
than  zero,  by  your  price  election; 

(ix)  Multiply  the  result  of  (viii)  by  your 
share. 

11.  Meaning  of  Terms 

a.  Cropland — arable  land  in  a  unit. 

b.  Days — calendar  days. 

c.  Distinctly  Low  Quality — (1)  Exceeding 
8.0  percent  kernel  damage  (excluding  heat 
damage);  (2)  Having  a  musty,  sour,  or 
commercially  objectionable  foreign  odor 
which  causes  the  grain  sorghum  to  grade  U.S. 
Sample  grade;  or  (3)  Graded  as  '‘Garlicky." 

d.  Drought — a  lack  of  precipitation  which 
is  general  in  the  county,  occurs  after  planting 
the  insured  crop  and  before  harvest,  and 
results  in  adverse  impacts  on  the  production 
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of  the  insured  crop.  For  prevented  planting 
purposes  only,  drought  occurring  prior  to  the 
final  planting  date  and  before  planting  may 
be  considered. 

e.  Final  planting  date — the  date  contained 
in  the  actuarial  table  by  which  the  insured 
crap  must  initially  be  planted  in  order  to  be 
insured  for  the  full  production  guarantee. 

f.  Harvest — completion  of  combining  or 
threshing  grain  sorghum  for  grain. 

g.  High  risk  land — land  on  which  crop 
damage  occurs  more  frequently  than  is 
normal  in  the  county  and  may  be 
characterized  by  frequent  flooding  or  excess 
moisture,  or  soil  classified  in  other  than  an 
"R”  classification  on  the  actuarial  table. 

h.  Irrigated  practice — applying  adequate 
water  at  the  proper  time  to  produce  at  least 
the  yield  used  to  establish  the  guarantee  on 
the  irrigated  grain  sorghum. 

i.  Late  planting  period — the  period  which 
begins  the  day  after  the  final  planting  date  for 
grain  sorghum  and  ends  twenty  five  (25)  days 
after  the  final  planting  date. 

j.  Latest  final  planting  date — the  latest  final 
planting  date,  as  established  by  the  actuarial 
table,  for  any  insurable  crop  in  the  county  to 
be  planted  for  harvest  in  the  same  crop  year 
as  the  insured  grain  sorghum.  When 
determining  the  latest  final  planting  date 
associated  with  grain  sorghum,  exclude 
planting  dates  related  to  tobacco,  fresh 
market  sweet  corn,  fresh  market  peppers,  and 
fresh  market  tomatoes. 

k.  Non-conserving  crop — any  food,  feed,  or 
fiber  crop  planted  for  harvest  in  the  same 
crop  year  as  the  insured  grain  sorghum  crop, 
which  is  not  insured  under  your  policy  and 
its  endorsements. 

l.  Prevented  planting — you  were 
unavoidably  prevented  from  planting  grain 
sorghum  by  the  final  planting  date  due  to 
excess  moisture  (or  drought,  if  drought  is 
general  in  the  county]  and  we  determine  in 
writing  that  drought  will  be  an  insurable 
cause  of  loss. 

m.  Prevented  planting  indemnity— the 
payment  provided  for  qualifying  acreage 
where  grain  sorghum  planting  by  the  final 
planting  date  was  prevented  and  the  acreage 
remained  unplanted  until  after  the  salvage 
crop  period  had  expired. 

n.  Production  to  count— the  appraised  or 
harvested  actual  production  on  insured 
acreage. 

o.  Replanting — performing  the  cultural 
practices  necessary  to  replace  the  grain 
sorghum  seed  in  the  insured  acreage  with  the 
expectation  of  growing  a  successful  corp. 

p.  Salvage  crop — any  crop  which  has  a 
final  planting  date  equal  to  or  later  than  grain 
sorghum,  is  insured  under  your  policy  and 
its  endorsements,  is  planted  during  the 
salvage  crop  period  on  acreage  where  grain 
sorghum  planting  was  prevented  by  the  final 
planting  date.  When  an  insurable  crop  is 
planted  that  may  qualify  as  a  salvage  crop, 
the  insured  crop  may  be  considered  to  be  the 
crop  with  the  highest  applicable  liability. 

q.  Salvage  crop  period- — the  period  which 
begins  the  day  after  the  grain  sorghum  late 
planting  period  and  ends  55  days  after  the 
latest  final  planting  date. 

r.  Section — a  unit  of  measure  under  the 
rectangular  survey  system  describing  a  tract 
of  land  generally  one  mile  square,  usually 
containing  approximately  640  acres. 


s.  Silage — grain  sorghum  harvested  by 
severing  the  stalk  from  the  land  and 
chopping  die  stalk  and  the  grain  for  the 
purpose  of  livestock  feed. 

t.  Timely  planted — grain  sorghum  planted 
by  the  final  planting  date,  as  established  by 
the  actuarial  table,  for  grain  sorghum  in  the 
county  to  be  planted  for  harvest  in  the  crop 
year. 

S.  7  CFR  403.117  is  emended  by 
redesignating  section  10  of  the  Soybean 
Endorsement  as  a  revised  section  11  and 
adding  a  new  section  10  to  read  as  follows: 

§401.117  Soybean  endorsement 
*  *  *  *  * 

10.  Late  and  Prevented  Planting 

a.  You  are  automatically  covered  under  the 
late  planting,  salvage  crop,  and  prevented 
planting  provisions  of  this  endorsement, 
whichever  is  applicable.  If  you  are  prevented 
from  planting  due  to  excess  moisture 
conditions  (and  drought,  if  agreed  to  in 
writing  by  us)  You  may  choose  to  plant  late; 
or  you  may  choose  to  plant  a  salvage  crop; 
or  you  may  choose  to  receive  a  prevented 
planting  payment  if  you  are  unable  to  plant 
a  crop.  For  the  provisions  concerning  "Late 
Planting”  guarantee,  see  subsection  b;  for  the 
provisions  concerning  “Coverage  Provided 
for  Planting  After  the  Late  Planting  Period", 
see  subsection  c;  for  the  provisions 
concerning  "Prevented  Planting”  guarantee, 
see  subsection  d.  If  drought  is  general  in  the 
area,  we  may  consider  drought  an  insurable 
cause  of  loss  under  this  section  in  limited 
circumstances.  Drought  will  not  be 
considered  an  insurable  cause  of  loss  for  late 
or  prevented  planting  for  acreage  insured 
under  an  irrigated  practice.  You  may  elect  to 
plant  soybean  for  up  to  25  days  after  the  final 
planting  date  {with  a  reduction  in  guarantee), 
even  if  you  are  not  prevented  from  planting, 

b.  Late  Planting 

(1)  If  you  were  prevented  from  planting  by 
the  final  planting  date  or  if  you  elect  to  plant 
later  than  that  date,  you  may  plant  soybean 
during  the  late  planting  period,  subject  to  the 
provisions  of  subsection  c  or  d  as  applicable. 
If  the  acreage  is  planted  later  than  the 
twenty-fifth  dav  after  the  final  planting  date 
it  will  be  subject  to  subsection  c  or 
subsection  d  which  contains  additional 
coverage  provisions  for  acreage  you  were 
prevented  from  planting  by  the  final  planting 
date  and  did  not  plant  during  the  late 
planting  period. 

(2)  If  you  elect  to  plant  later  than  the  final 
planting  date,  you  must  provide  notice  of 
such  election  to  us,  on  or  before  the  final 
planting  date.  You  must  note  the  dates  of 
actual  planting  on  your  acreage  report  if  you 
plant  during  the  late  planting  period.  Failure 
to  provide  timely  notice  will  result  in 
reduced  coverage  or  cancellation  of  your 
policy  coverage. 

(3)  If  you  were  prevented  from  planting  by 
the  final  planting  date,  you  must: 

(i)  Plant  the  acreage  with  soybean  during 
the  late  planting  period,  subject  to  the  terms 
of  this  endorsement; 

(ii)  Plant  the  acreage  with  an  alternative 
crop  with  a  later  final  planting  date  which, 
if  insurable,  is  separately  insured  under  the 


policy  and  endorsement  for  the  alternative 

crop; 

(hi)  Leave  the  acreage  unplanted  and 
obtain  a  prevented  planting  production 
guarantee,  (see  subsection  df,  or 
(iv)  Plant  the  acreage  to  any  non- 
conserving  crop  not  insured  under  your 
policy  and  endorsement  for  that  crop  leaving 
the  crop  without  insurance  protection. 

(4)  The  premium  for  soybean  planted 
during  the  late  planting  period  will  be  the 
same  as  the  premium  for  timely  planted 
acreage.  If  the  former  paid  premium  {gross 
premium  less  or  subsidy)  for  late  planted 
acreage  exceeds  our  liability  on  the  acreage, 
then  coverage  will  not  be  provided  {no 
premium  will  be  due  and  no  indemnity  will 
be  paid). 

(5)  The  production  guarantee  for  soybean 
for  each  acre  planted  during  the  late  planting 
period  will  be  reduced  for  each  day  after  the 
final  planting  date  by: 

{i)  One  percent  (1%)  for  each  of  die  first 
ten  days  after  the  final  planting  date;  and 
(ii)  Two  percent  (2%)  each  day  for  the 
eleventh  through  the  twenty-fifth  day  after 
the  final  planting  data. 

(6)  Subsection  2.e(4)  of  the  General  Crop 
Insurance  Policy  does  not  apply  to  soybean 
insured  under  this  endorsement. 

c.  Planting  After  the  Late  Planting  Period 
(Salvage  Crop) 

(1)  You  may  plant  a  salvage  crop 
(including  soybeans)  during  the  salvage  crop 
period  if  you  were  prevented  from  planting 
soybeans  by  the  final  planting  date  and  you 
did  not  plant  a  crop  during  the  late  planting 
period.  If  the  acreage  is  not  planted  to 
soybean  or  a  salvage  crop  during  this  period 
(the  salvage  crop  period)  the  acreage  may  be 
subject  to  subsection  d,  which  contains 
additional  coverage  provisions. 

(2)  The  acreage  covered  will  be  limited  to 
the  greater  of  (a)  the  number  of  acres  planted 
to  soybeans  for  the  previous  crop  year  on  the 
ASCS  form  serial  number  (adjusted  for  any 
reconstitution  which  may  have  occurred 
prior  to  die  sales  closing  date)  or  (b)  the 
ASCS  base  acreage  for  soybean  reduced  by 
any  acreage  reduction  applicable  to  the  farm 
under  any  program  administered  by  the 
United  States  Department  of  Agriculture. 
Irrigated  acreage  is  limited  to  a  maximum  of 
100  percent  of  the  acres  planted  for  soybeans 
and  irrigated  during  the  previous  crop  year. 
Coverage  for  irrigated  acreage  will  only  be 
approved  if  tbe  acreage  prevented  from 
planting  is  prepared  for  irrigation,  and  if 
sufficient  irrigation  equipment  and  water  was 
and  is  available  to  carry  out  an  irrigated 
practice  on  tbe  acreage  where  planting  was 
prevented.  When  prevented  planting  occurs 
and  the  ASCS  form  serial  number  covers 
more  than  one  unit,  the  covered  acres  will  be 
allocated  based  on  the  cropland  acres  in  each 
unit  or  your  planting  intentions  if  supported 
by  verifiable  records  or  planting  history. 
Acreage  planted  with  a  salvage  crop  must 
meet  all  applicable  policy  requirements  for 
insurability.  You  must  have  been  prevented 
from  planting  on  a  minimum  of  20  acres  or 
20  percent  of  the  eligible  acres  in  the  unit, 
whichever  is  smaller. 

(3)  If  acreage  insured  for  soybean 
production  could  not  be  planted  by  the  final 
planting  date  and  was  not  planted  by  the  end 
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of  the  late  planting  period,  you  have  the 
option  to: 

(i)  Plant  the  acreage  to  soybean  and  retain 
coverage  at  60%  of  the  guarantee  for  timely 
planted  acreage; 

(ii)  For  its  salvage  value  plant  the  acreage 
to  another  crop  insured  under  your  policy 
and  the  endorsement  for  that  crop  and  retain 
the  insurance  coverage  remaining  (60%  of 
the  original  liability)  on  your  soybean 
endorsement; 

(iii)  Leave  the  acreage  unplanted  and  retain 
a  prevented  planting  production  guarantee 
subject  to  the  applicable  provisions  of 
subsection  d;  or 

(iv)  Plant  the  acreage  to  an  uninsured  non¬ 
conserving  crop,  which  will  terminate  the 
insurance  offer  on  that  acreage  and  result  in 
no  premium  due  nor  indemnity  paid  for  that 
acreage. 

(4)  You  must  report  the  number  of  acres 
you  were  prevented  from  planting  no  later 
than  IS  days  after  planting  to  a  salvage  crop 
or  55  days  after  the  latest  final  planting  date, 
whichever  comes  first.  This  report  will  be 
your  notice  of  loss  for  the  purpose  of 
determining  coverage  under  this  section.  All 
non-irrigated  acreage  may  be  reported, 
subject  to  the  limitations  contained  in  10c(2) 
of  this  part. 

(5)  If  the  farmer  paid  premium  (gross 
premium  less  our  subsidy)  exceeds  our 
liability,  then  coverage  is  not  provided  on  the 
affected  acreage  (no  premium  will  be  due  and 
no  indemnity  will  be  paid). 

(6)  When  a  salvage  crop  is  planted  during 
the  salvage  crop  period,  any  production  on 
the  acreage  will  be  counted  against  the  policy 
guarantee.  The  value  of  the  salvage  crop  will 
be  the  amount  received  if  the  crop  has  been 
marketed,  or  the  amount  which  could  have 
been  received  if  the  crop  has  not  been 
marketed.  The  value  will  be  established  on 
the  day  the  loss  is  determined. 

(7)  The  prevented  planting  indemnity  for  a 
unit,  if  the  acreage  was  planted  to  a  salvage 
crop,  will  be  calculated  as  follows: 

(i)  Separate  the  unit  into  three  parts: 

(A)  Acreage  that  was  timely  planted; 

(B)  Acreage  that  was  late  planted;  and 

(C)  Acreage  that  was  prevented  from  being 
planted  timely  and  was  planted  to  a  salvage 
crop  during  the  salvage  crop  period; 

(ii)  Multiply  the  per  acre  production 
guarantee  for  timely  planted  acreage  by  the 
eligible  number  of  acres  where  planting  was 
prevented  (paragraph  10c(7)(i)(C)  and  then 
multiply  this  result  by  sixty  percent  (60%); 

(iii)  Multiply  the  per  acre  production 
guarantee  for  timely  planted  acreage  by  the 
eligible  number  of  acres  timely  planted 
(paragraph  10c(7}(i)(A)); 

(iv)  Multiply  the  applicable  production 
guarantee  for  acreage  late  planted  (subsection 
10b(5))  by  the  eligible  number  of  acres 
planted  late  (paragraph  10c(7)(i)(B));  and 

(v)  Add  the  production  guarantee 
determinations  from  10c(7)(ii),  10c(7)(iii)  and 
10c(7)(iv); 

(vi)  Divide  the  value  of  production  from 
any  salvage  crop  by  your  price  election; 

(vii)  Add  the  amount  determined  in 
10c(7)(vi)  above  to  the  production  to  count 
established  for  timely  and  late  planted 
acreage  and  acreage  planted  to  soybean 
during  the  salvage  crop  period  and  subtract 


the  total  from  the  production  guarantee 
determined  in  10c(7)(v)  above; 

(viii)  Multiply  the  remainder  (10c(7)(vil)  by 
your  price  election;  and 
(ix)  Multiply  the  result  of  10c(7)(viii)  by 
your  share. 

(8)  If  any  crop  (salvage  or  other)  is  planted 
56  or  more  days  after  the  latest  final  planting 
date  of  com,  grain  sorghum,  or  soybeans  in 
the  county,  no  value  will  count  against  the 
policy  guarantee, 
d.  Prevented  Planting 

(1)  If  you  were  prevented  from  planting 
soybean  by  the  final  planting  date,  you 
elected  not  to  plant  soybean  during  the  late 
planting  period,  and  you  have  not  planted  a 
salvage  or  any  non-conserving  crop  prior  to 
the  56th  day  after  the  latest  final  planting 
date,  you  may  be  eligible  for  a  prevented 
planting  production  guarantee. 

(2)  The  acreage  covered  will  be  limited  to 
the  greater  of  (a)  the  number  of  acres  planted 
to  soybean  for  the  previous  crop  year  on  the 
ASCS  farm  serial  number  adjusted  for  any 
reconstitution  which  may  have  occurred 
prior  to  the  sales  closing  date,  or  (b)  the 
ASCS  base  acreage  for  soybean  reduced  by 
any  acreage  reduction  applicable  to  the  farm 
under  any  program  administered  by  the 
United  States  Department  of  Agriculture. 
Irrigated  acreage  is  limited  to  a  maximum  of 
100  percent  of  the  acres  planted  for  soybean 
and  irrigated  during  the  previous  crop  year. 
Coverage  for  irrigated  acreage  will  only  be 
approved  if  the  acreage  prevented  from 
planting  is  prepared  for  irrigation,  and  if 
sufficient  irrigation  equipment  and  water  was 
and  is  available  to  carry  out  an  irrigated 
practice  on  the  acreage  where  planting  was 
prevented.  When  prevented  planting  occurs 
and  the  ASCS  farm  serial  number  covers 
more  than  one  unit,  the  covered  acres  will  be 
allocated  based  on  the  cropland  acres  in  each 
unit  or  your  planting  intentions  if  supported 
by  verifiable  records  or  planting  history. 
Acreage  insured  for  prevented  planting  must 
meet  all  applicable  policy  requirements  fcr 
insurability.  A  minimum  of  20  acres  or  20 
percent  of  the  acres  in  the  unit,  whichever  is 
smaller,  must  be  subject  to  the  conditions  set 
out  in  subsection  10d(2)  which  prevented 
planting  on  that  acreage  in  order  to  be 
eligible  for  this  provision. 

(3)  A  prevented  planting  production 
guarantee  will  not  be  provided  for: 

(i)  High  risk  land  unless  we  agree  to 
prevented  planting  coverage,  in  writing,  prior 
to  the  sales  closing  date  for  soybean  in  the 
county; 

(ii)  Land  used  for  acreage  conservation 
under  any  acreage  reduction  program 
administered  by  the  United  States 
Department  of  Agriculture; 

(iii)  Land  that  is  entered  into  any  program 
administered  by  the  United  States 
Department  of  Agriculture  that  provides  a 
payment  for  not  planting  the  acreage  (such  as 
the  Conservation  Reserve  Program);  or 

(iv)  Land  where  any  crop  has  been 
harvested  in  the  same  crop  year. 

(4)  You  must  report  the  number  of  acres 
eligible  for  prevented  planting  coverage  no 
later  than  55  days  after  the  latest  final 
planting  date  in  order  to  receive  a  prevented 
planting  indemnity.  This  report  will  be  your 
notice  of  loss  for  the  purpose  of  determining 


coverage  under  this  section.  All  non-irrigated 
acreage  may  be  reported,  subject  to  the 
limitations  in  10d(2)  above.  No  more  than 
100  percent  of  the  number  of  acres  planted 
for  soybean  production  and  irrigated  during 
the  previous  crop  year  will  be  eligible  for  a 
prevented  planting  indemnity  as  irrigated.  A 
prevented  planting  indemnity  for  irrigated 
acreage  will  only  be  approved  if  the  acreage 
prevented  from  planting  is  prepared  for 
irrigation,  and  if  sufficient  irrigation 
equipment  and  water  was  and  is  available  to 
carry  out  an  irrigated  practice  on  the  acreage 
where  planting  was  prevented. 

(5)  The  premium  for  acreage  eligible  for  a 
prevented  planting  indemnity  is  included  in 
the  premium  for  this  endorsement.  If  the 
former  paid  premium  for  this  coverage 
exceeds  our  liability,  then  coverage  will  not 
be  provided  (no  premium  will  be  due  and  no 
indemnity  will  be  paid). 

(6)  The  indemnity  for  a  unit  adversely 
impacted  by  a  prevented  planting  situation, 
if  the  impacted  acreage  is  left  unplanted,  will 
be  calculated  as  follows: 

(i)  Separate  the  acreage  of  the  unit  into  four 
parts: 

(A)  Acreage  that  was  timely  planted; 

(B)  Acreage  that  was  late  planted; 

(C)  Acreage  that  was  prevented  from  being 
planted  and  was  planted  to  a  salvage  crop  or 
soybean  during  the  salvage  crop  period;  and 

(D)  Acreage  that  was  prevented  from 
planting; 

(ii)  Multiply  the  applicable  production 
guarantee  for  timely  planted  acreage  by  the 
eligible  number  of  acres  where  planting  was 
prevented  (10d(6)(i)(D))  and  then  multiply 
that  result  by  fifty  percent  (50%); 

(iii)  Multiply  the  applicable  production 
guarantee  for  timely  planted  acreage 
(10d(6)(i)(A))  by  the  number  of  eligible  acres 
timely  planted; 

(iv)  Multiply  the  applicable  production 
guarantee  for  late  planted  acreage 
(10d(6)(i)(B))  by  the  number  of  eligible  acres 
late  planted  (10b);  and 

(v)  Multiply  the  applicable  production 
guarantee  for  acreage  planted  to  a  salvage 
crop  (10d(6)(i)(C))  by  the  number  of  oligibie 
acres  planted  to  a  salvage  crop; 

(vi)  Add  the  production  guarantee 
determinations  from  10d(6)(ii),  (iii),  (iv),  and 

(v)  above; 

(vii)  Subtract  the  production  to  count 
established  for  the  unit  from  the  production 
guarantee  determined  in  (10d(6)(vi))  above; 

(viii)  Multiply  the  result  of  (vii),  if  greater 
than  zero,  by  your  price  election; 

(ix)  Multiply  the  result  of  (viii)  by  your 
share. 

11,  Meaning  of  Terms 

a.  Cropland — arable  land  in  a  unit. 

b.  Days — calendar  days. 

c.  Distinctly  Low  Quality — (1)  Exceeding 
8.0  percent  kernel  damage  (excluding  heat 
damage);  (2)  Having  a  musty,  sour,  or 
commercially  objectionable  foreign  odor 
which  causes  the  beans  to  grade  U.S.  Sample 
grade;  or  (3)  Graded  as  “Garlicky.” 

d.  Drought — a  lack  of  precipitation  which 
is  general  in  the  county,  occurs  after  planting 
the  insured  crop  and  before  harvest,  and 
results  in  adverse  impacts  on  the  production 
of  the  insured  crop.  For  prevented  planting 
purposes  only,  drought  occurring  prior  to  the 
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purposes  only,  drought  occurring  prior  to  the 
final  planting  date  and  before  planting  may 
be  considered. 

e.  Final  planting  date — the  date  contained 
in  the  actuarial  table  by  which  the  insured 
crop  must  initially  be  planted  in  order  to  be 
insured  for  the  full  production  guarantee. 

t  Harvest — completion  of  combining  or  , 
threshing  of  soybeans  on  the  unit. 

g.  High  risk  land — land  cm  which  crop 
damage  occurs  more  frequently  than  is 
normal  in  the  county  and  may  be 
characterized  by  frequent  flooding,  excess 
moisture,  or  soil  classified  in  other  than  an 
"R"  classification  on  the  actuarial  table. 

h.  Irrigated  practice— applying  adequate 
water  at  the  proper  time  to  produce  at  least 
the  yield  used  to  establish  the  guarantee  on 
the  irrigated  soybeans. 

i.  Late  planting  period — the  period  which 
begins  the  day  after  the  final  planting  date  for 
soybeans  and  ends  twenty  five  (25)  days  after 
the  final  planting  date. 

j.  Latest  final  planting  date— the  latest  final 
planting  date,  as  established  by  the  actuarial 
table,  far  any  insurable  crop  in  the  county  to 
be  planted  for  harvest  in  the  same  crop  year 
as  the  insured  soybeans.  When  determining 
the  latest  final  planting  date  associated  with 
soybeans,  exclude  planting  dates  related  to 
tobacco,  fresh  market  sweet  soybean,  fresh 
market  peppers,  and  fresh  market  tomatoes. 

k.  Non-conserving  crop— any  food,  feed,  or 
fiber  crop  planted  for  harvest  in  the  same 
crop  year  as  the  insured  soybeans  crop, 
which  is  not  insured  under  your  policy  and 
its  endorsements. 

l.  Prevented  planting — you  were 
unavoidably  prevented  from  planting 
soybeans  by  the  final  planting  date  due  to 
excess  moisture  [or  drought,  if  drought  is 
general  in  the  county  and  we  determine  in 
writing  that  drought  will  be  an  insurable 
cause  of  loss). 

m.  Prevented  planting  indemnity— the 
payment  provided  for  qualifying  acreage 
where  soybean  planting  by  the  final  planting 
date  was  prevented  and  the  acreage  remained 
unplanted  until  after  the  salvage  crop  period 
had  expired. 

n.  Production  to  count— the  actual 
appraised  or  harvested  production  on 
insured  acreage. 

o.  Replanting — performing  the  cultural 
practices  necessary  to  replace  the  soybeans 
seed  in  the  insured  acreage  with  the 
expectation  of  growing  a  successful  crop. 

p.  Salvage  crop — any  crop  which  has  a 
final  planting  date  equal  to  or  later  than 
soybeans,  is  insured  under  your  policy  and 
its  endorsements,  is  planted  during  the 
salvage  crop  period  on  acreage  where 
soybeans  planting  was  prevented  by  the  final 
planting  date.  When  an  insurable  crop  is 
planted  that  may  qualify  as  a  salvage  crop, 
the  insured  crop  may  be  considered  to  be  the 
crop  with  the  highest  applicable  liability. 

q.  Salvage  crop  period— the  period  which 
begins  the  day  after  the  soybeans  late 
planting  period  and  ends  55  days  after  the 
latest  final  planting  date. 

r.  Section — a  unit  of  measure  under  the 
rectangular  survey  system  describing  a  tract 
of  land  generally  one  mile  square,  usually 
containing  approximately  640  acres. 

s.  Timely  planted — soybeans  planted  by 
the  final  planting  date,  as  established  by  the 


actuarial  table,  for  soybeans  in  the  county  to 
be  planted  for  harvest  in  the  crop  year. 

Clone  in  Washington.  DC,  on  November  17, 

1992. 

David  L.  Brecht, 

Associate  Manager,  Federal  Crop  Insurance 
Corporction. 

[FR  Doc.  93-412  Filed  1-7-93;  *:45  am) 
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Federal  Grain  Inspection  Service 
7  CFR  Part  800 

Certification  of  Additive-T rested  Grain 

AGENCY:  Federal  Grain  Inspection 
Service,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Grain  Inspection 
Service  (PGIS)  is  revising  the 
regulations  under  the  United  States 
Grain  Standards  Act  (USGSA)  to  require 
the  showing  of  a  statement  on  official 
inspection  and  weight  certificates 
whenever  water  is  applied  to  export 
grain  at  export  port  locations.  This 
action  will  ensure  that  buyers  are 
informed  when  water  has  been  applied. 

EFFECTIVE  DATE:  February  8, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Wo  11am,  FG1S,  USDA,  room 
0632  South  Building,  P.Q.  Bine  96454, 
Washington,  DC,  20090-6454;  (202) 
720-0292. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

This  final  rule  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1,  This  action  has  been  classified 
as  nonmajor  because  it  does  not  meet 
the  criteria  for  a  major  regulation 
established  in  the  Order. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  The 
United  States  Grain  Standards  Act 
provides  in  section  87g  that  no  State  or 
subdivision  may  require  or  impose  any 
other  requirements  or  restrictions 
concerning  the  inspection,  weighing,  or 
description  of  grain  under  the  Act. 
Otherwise,  this  final  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies, unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 


Regulatory  Flexibility  Act  Certification 

John  C.  Foltz,  Administrator,  FGIS, 
has  determined  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  most  users  of  the  inspection 
and  weighing  services  and  those 
persons  that  perform  these  services  do 
not  meet  the  requirements  for  small 
entities  as  defined  in  the  Regulatory 
Flexibility  Act  (5  U.S.G  601  et  seq.). 

Information  Collection  Requirements 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
chapter  35),  the  information  collection 
requirements  contained  in  the  rule 
being  amended  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  under  control  number  0580- 
0013. 

Background 

Eight  years  ago,  in  the  November  26. 
1984,  Federal  Register  (49  FR  46414), 
FGIS  proposed  to  revise  the  regulations 
under  the  United  States  Grain  Standards 
Act  (USGSA)  to  establish  provisions  for 
officially  inspecting  and  weighing 
additive-treated  grain.  These  provisions 
were  developed  to  offer  the  grain 
industry  the  opportunity  to  utilize 
available  dust  suppression  technology, 
apply  insect  and  fungi  controls,  and 
mark  grain  for  identification  purposes 
with  Food  and  Drug  Administration 
(FDA)  approved  additives. 

A  total  of  15  comments  were  received 
on  the  changes  proposed  in  the 
November  26, 1984,  Federal  Register. 
Three  commenters  were  in  favor  of  the 
proposed  regulations  without  aDy 
reservations.  Two  commenters  were 
opposed  to  the  proposed  additive 
provisions,  as  related  to  dust¬ 
suppressing  agents.  They  asserted,  in 
part,  that  water  may  be  added  just  to 
increase  the  weight  of  the  grain.  The 
remaining  10  commenters  were  in  favor 
of  the  proposed  additive  policy,  but 
expressed  concerns  about  certain  parts 
of  the  regulations.  Three  of  these  10 
commenters  noted  the  potential  for 
improper  addition  of  additives  for  the 
purpose  of  adding  weight  to  the  grain. 

The  final  rule,  published  in  the  March 
4, 1987,  Federal  Register  (52  FR  6493), 
specified  that  if  additives  are  applied 
during  loading  to  outbound  grain  after 
sampling  or  weighing  for  the  purpose  of 
insect  or  fungi  control,  dust 
suppression,  or  identification,  the 
inspection  and/or  weight  certificate 
must  show  a  statement  that  describes 
the  type  and  purpose  of  the  additive 
application.  A  statement  is  not  required 
to  be  shown  when  additives  are  applied 
prior  to  sampling  and  weighing 
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outbound  grain  or  after  sampling  and 
weighing  inbound  grain.  All  incidents 
or  suspected  incidents  of  unapproved 
additive  usage  or  improper  additive 
application  would  be  reported  to  the 
appropriate  Federal,  State,  or  local 
authorities  for  action. 

Recently.  FGIS  received  several 
complaints  from  both  foreign  and 
domestic  grain  merchants  concerning 
the  application  of  water  to  grain.  The 
complainants  expressed  concern  over 
potential  quality  degradation  due  to 
water  application,  emphasized  that 
alternative  dust  control  techniques  are 
available  that  are  practical  and  effective, 
and  contended  that  the  primary  purpose 
of  applying  water  is  to  increase  the 
weight  of  the  grain  and,  thereby,  gain  a 
market  advantage.  They  further 
expressed  concern  about  possible 
negative  market  reaction  by  both 
domestic  and  foreign  buyers  of  U.S. 
grain.  That  is,  buyer  confidence  in  U.S. 
grain  quality  will  decline  if  concerns 
develop  over  potential  quality 
degradation  and  "paying  grain  prices  for 
water."  Those  who  support  allowing  the 
application  of  water  to  grain  contend 
that  it  is  an  effective  method  for 
reducing  dust  emissions. 

In  the  July  17, 1992,  Federal  Register 
(57  FR  31668),  FGIS  proposed  to  revise 
the  regulations  under  the  USGSA  to 
require  a  statement  to  be  shown  on  all 
official  export  inspection  and  weight 
certificates  whenever  additives  (except 
fumigants  applied  for  the  purpose  of 
insect  control)  are  applied  to  export 
grain,  at  export  port  locations, 
regardless  of  whether  the  additives  are 
applied  before  or  after  sampling  and 
weighing.  According  to  the  proposal, 
the  statement  would  describe  the  type  of 
additive  that  was  applied,  the  point  in 
the  handling  process  where  it  was 
applied,  and  the  specific  reason  for 
application.  FGIS  also  proposed  to 
revise  the  regulatory  language 
concerning  the  use  of  fumigants  as  an 
additive.  Fumigants  are  gaseous  in 
nature  and  will  not  adversely  affect  the 
physical  condition  of  grain.  Therefore, 
the  proposal  did  not  require  a  statement 
to  be  shown  on  official  inspection  and 
weighing  certificates  when  the  additive 
is  a  fumigant  applied  for  the  purpose  of 
insect  control. 

Comment  Review 

FGIS  received  a  total  of  39  comments 
during  the  15-day  comment  period. 
Fourteen  commenters  supported  the 
changes  to  the  regulations  as  proposed. 
Supporters  included  foreign  trade 
groups,  U.S.  producer  organizations, 
and  grain  companies.  Many  of  those  that 
voiced  support  for  this  action  also  urged 
FGIS  to  initiate  action  to  prohibit  the 


addition  of  water  to  grain  in  both  export 
and  domestic  markets. 

Six  commenters  representing  grain 
handlers  recommended  that  the 
proposed  action  be  limited  to  the 
addition  of  water  to  grain.  These 
commenters  indicated  that  additives, 
such  as  mineral  oil,  vegetable  oil,  and 
insecticides,  are  already  adequately 
controlled.  Many  of  these  commenters 
also  stated  that  water  is  the  only 
currently  available  additive  for  which 
there  is  an  economic  incentive  to 
increase  the  weight  of  grain. 

Nine  commenters  opposed  the 
proposal  as  written.  Two  commenters 
recommended  that  the  statement  only 
be  required  when  an  excessive  amount 
of  additive  is  applied.  One  commenter 
suggested  that  the  statement  not  be 
required  for  insecticides  unless  it  is  also 
required  for  fumigants.  Other 
commenters  expressed  fear  that  the 
proposed  statement  could  disrupt  the 
export  grain  market  or  result  in  the 
misapplication  of  additives.  One 
commenter  urged  FGIS  to  conduct 
further  studies  before  taking  any  action. 

Ten  commenters  did  not  address  the 
proposed  action,  but  indicated  that  they 
opposed  any  prohibition  on  the  use  of 
water  for  suppressing  dust.  Five  of  these 
comments  were  from  individuals  or 
groups  affiliated  with  one  grain 
company.  Most  of  these  commenters 
wrote  about  their  own  positive 
experiences  with  water-based  dust 
suppression  systems.  They  indicated 
that  water  is  a  cheap  and  effective 
material  for  controlling  dust,  and  that 
FGIS  should  allow  elevators  to  continue 
to  use  it. 

Final  Action 

On  the  basis  of  the  comments  that 
were  received  and  other  available 
information,  FGIS  has  determined  that 
the  regulations  under  the  USGSA 
should  be  revised  to  require  a  statement 
on  official  inspection  and  weight 
certificates  whenever  water  is  applied  to 
export  grain  at  export  port  locations. 
FGIS  is  taking  this  action  because 
sufficient  concern  exists  among  many 
producers,  exporters,  and  foreign  buyers 
regarding  the  application  of  water  to 
grain,  and  the  potential  effect  of  this 
practice  on  the  marketing  of  U.S.  grain 
and  the  integrity  of  U.S.  grain 
merchants.  FGIS  believes  that  this 
action  will  alleviate  these  concerns  and 
improve  the  confidence  of  foreign 
buyers  regarding  the  quality  of  U.S. 
grain. 

FGIS  decided  not  to  require  a 
statement  on  certificates  when 
additives,  other  than  water,  are  applied 
to  export  grain  before  sampling  and 
weighing  because  such  information 


could  be  disruptive  to  marketing  and 
because  additives,  such  as  dyes, 
insecticides,  and  fungicides  are: 

(1)  Typically  applied  to  export  grain 
only  when  stipulated  by  the  purchase 
contract  and 

(2)  Commercially  recognized  as  safe 
when  used  properly.  In  addition,  these 
additives  do  not  present  the  same 
incentive  to  increase  grain  weight  as 
does  water. 

Also,  the  proposed  rulemaking  action 
did  not  address  limiting  or  prohibiting 
the  addition  of  water  to  domestic  and 
export  grain.  FGIS  is  very  concerned 
about  potentially  improper  water 
applications  and  is  reviewing  this  issue 
separately. 

List  of  Subjects  in  7  CFR  Part  800 

Administrative  practice  and 
procedure.  Exports,  Grain. 

For  reasons  set  out  in  the  preamble,  ' 
7  CFR  Part  800  is  amended  as  follows: 

PART  800 — GENERAL  REGULATIONS 

1.  The  authority  citation  for  part  800 
continues  to  read  as  follows: 

Authority:  Pub.  L.  94-582,  90  Stat.  2867, 
as  amended,  (7  U.S.G  71  et  seq.). 

2.  Section  800.88(d)  is  revised  to  read 
as  follows: 

S  800.88  Loss  of  identity. 

•  *  *  *  * 

(d)  Additives .* 

(1)  General.  If  additives  are  applied 
during  loading  to  outbound,  including 
export,  grain  after  sampling  or  during 
unloading  to  inbound  grain  before 
sampling  for  the  purpose  of  insect  or 
fungi  control,  dust  suppression,  or 
identification,  the  inspection  certificate 
shall  show  a  statement  showing  the  type 
and  purpose  of  the  additive  application, 
except  that  no  statement  is  required  to 
be  shown  when  the  additive  is  a 
fumigant  applied  for  the  purpose  of 
insect  control. 

(ii)  Export  grain.  If  water  is  applied  to 
export  grain,  at  export  port  locations, 
the  inspection  certificate  shall  show  a 
statement  indicating  the  purpose  and 
location  of  the  water  application. 

3.  Section  800.96(c)(2)  is  revised  to 
read  as  follows: 

§80.96  Weighing  procedures. 
***** 

(c)  *  *  * 

(2)  Additives .* 

(i)  General.  If  additives  are  applied 
during  loading  to  outbound,  including 


1  Elevators,  other  handlers  of  grain,  and  their 
agents  are  responsible  for  the  additive’s  proper 
usage  and  application.  Compliance  with  this 
section  does  not  excuse  compliance  with  applicable 
Federal,  State,  and  local  laws. 
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export,  grain  after  weighing  or  during 
unloading  to  inbound  grain  before 
weighing  for  the  purpose  of  insect  or 
fungi  control,  dust  suppression,  or 
identification,  the  weight  certificate 
shall  show  the  actual  weight  of  the  grain 
after  the  application  of  the  additive  for 
inbound  grain  or  the  actual  weight  of 
the  grain  prior  to  the  application  of  the 
additive  for  outbound  or  export  grain 
and  a  statement  showing  the  type  and 
purpose  of  the  additive  application, 
except  that  no  statement  is  required  to 
be  shown  when  the  additive  is  a 
fumigant  applied  for  the  purpose  of 
insect  control. 

(ii)  Export  grain.  If  water  is  applied  to 
export  grain,  at  an  export  port  location, 
the  weight  certificate  shall  show  a 
statement  showing  the  purpose  and 
location  of  the  water  application. 

*  *  *  *  * 

Dated:  December  14. 1992. 

John  C.  Foltz, 

Administrator. 

|FR  Doc.  93-120  Filed  1-7-93;  8:45  am] 
BILLING  CODE  3410-EN-M 


7  CFR  Part  800 

Fees  for  Official  Inspection  and  Official 
Weighing  Services 

AGENCY:  Federal  Grain  Inspection 
Service,  USDA. 

ACTION:  Interim  rule  with  request  for 
comment. 

SUMMARY:  The  Federal  Grain  Inspection 
Service  (FGIS)  is  increasing  its  fees  by 
3.7  percent  for  official  inspection  and 
weighing  services  performed  in  the 
United  States  under  the  United  States 
Grain  Standards  Act  (USGSA),  as 
amended.  The  Office  of  Management 
and  Budget  inflation  factor  for  the 
Federal  pay  raise  effective  in  January 
1993  is  3.7  percent.  The  same  factor  was 
used  in  arriving  at  the  FY  1993 
President’s  budget.  The  change  is 
intended  to  cover,  as  nearly  as 
practicable,  the  FGIS  operating  costs, 
including  related  supervisory  and 
administrative  costs.  The  change  does 
not  include  an  increase  in  fees  for 
administration  and  supervision  of 
Official  Agencies  or  for  inspection  and 
weighing  services  in  Canada. 

DATES:  Effective  February  1, 1993. 
Comments  must  be  submitted  on  or 
before  March  3, 1993. 

ADDRESSES:  Written  comments  must  be 
submitted  to  George  W.  Wollam,  Federal 
Grain  Inspection  Service,  USDA,  room 
0624,  South  Building,  P.O.  Box  96454, 
Washington,  DC  20090-6454  and 
telecopy  users  may  send  responses  to 


the  automatic  telecopier  machine  at 
(202)  720-4628. 

All  comments  received  will  be  made 
available  for  public  inspection  during 
regular  business  hours  in  room  0632, 
South  Building,  1400  Independence 
Avenue.  SW.,  Washington,  DC  (7  CFR 
1.27(b)). 

FOR  FURTHER  INFORMATION  CONTACT: 

George  W.  Wollam,  Federal  Grain 
Inspection  Service.  USDA,  room  0624, 
South  Building,  P.O.  Box  96454, 
Washington.  DC  20090-6454; 

Telephone  (202)  720-0292. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

This  interim  rule  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1515-1.  This  action  has  been  classified 
as  non-major  because  it  does  not  meet 
the  criteria  for  a  major  regulation 
established  in  the  Order. 

Executive  Order  12778 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  The 
United  States  Grain  Standards  Act 
provides  in  section  87g  that  no  State  or 
subdivision  may  require  or  impose  any 
requirements  or  restrictions  concerning 
the  inspection,  weighing,  or  description 
of  grain  under  the  Act.  Otherwise,  this 
final  rule  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule. 

Regulatory  Flexibility  Act  Certification 

John  C.  Foltz,  Administrator,  FGIS, 
has  determined  that  this  interim  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  defined  in  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.) 
because  most  users  of  the  official 
inspection  and  weighing  services  do  not 
meet  the  requirements  for  small  entities. 
FGIS  is  required  by  statute  to  make 
services  available  and  to  recover,  as 
nearly  as  practicable,  the  costs  of 
providing  such  services. 

Paperwork  Reduction 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
chapter  35),  the  information  collection 
requirements  contained  in  the  rule 
being  amended  have  been  previously 
approved  by  OMB  under  control 
number  0580-0013. 


Background 

The  USGSA,  as  amended  (7  U.S.C.  71 
et  seq.).  provides  that  FGIS  shall  charge 
and  collect  reasonable  fees  that  cover  its 
estimated  cost  for  performing  official 
inspection,  weighing,  reinspection,  and 
appeal  inspection  services.  The  fees  are 
to  cover,  as  nearly  as  practicable,  the 
FGIS  costs  for  performance  of  these 
official  services,  including  related 
administrative  and  supervisory  costs. 

FGIS  costs  include  personnel 
compensation,  personnel  benefits, 
travel,  rent,  communications,  utilities, 
contractual  services,  supplies,  and 
equipment.  The  current  USGSA  fees  for 
original  inspection  and  weighing 
services  performed  in  the  U.S.  became 
effective  May  20, 1991  (56  FR  15803). 
The  fees  were  designed  to  cover,  as 
nearly  as  practicable,  the  level  of 
operating  costs  as  projected  for  fiscal 
year  1991.  They  presently  appear  in 
800.71  on  Schedule  A  of  the  regulations, 
Fees  for  Official  Inspection,  Weighing, 
and  Appeal  Inspection  Services 
Performed  in  the  United  States  (7  CFR 
800.71)  (Schedule  A). 

Costs  for  fiscal  year  1991  exceeded 
revenues  by  $1,646  million  requiring 
FGIS  to  draw  from  its  limited  retained 
earnings.  FGIS  continually  monitors  its 
costs,  revenue,  and  operating  reserve 
level  to  assure  that  there  are  sufficient 
resources  for  operations.  Revenue  for 
fiscal  year  1991  decreased  by  $1,896 
million  when  compared  to  the  previous 
fiscal  year.  FGIS  reduced  its  costs  by 
$2,803  million  in  fiscal  year  1991  when 
compared  to  the  previous  fiscal  year. 

In  fiscal  year  1992,  FGIS  further 
reduced  its  costs  by  $347,000  resulting 
in  a  positive  margin  for  the  year  of 
$261,000.  The  Office  of  Management 
and  Budget  has  published  an  inflation 
factor  of  3.7  percent  covering  Federal 
pay  raises  effective  in  January  1993. 
Based  on  fiscal  year  1992  costs  of 
$18,813  million,  the  inflation  factor  for 
federal  pay  will  increase  costs  for  fiscal 
year  1993  by  $522,000  (9  months  for  the 
fiscal  from  January  through  September 
1993).  FGIS  is  proposing  to  continue  its 
cost  reduction  efforts  along  with 
adjusting  its  fees  for  inflation  in  order 
to  break-even  for  fiscal  year  1993. 

Final  Action 

FGIS  believes  it  is  necessary  to 
increase  fees  on  February  1, 1993,  for 
official  grain  inspection  and  weighing, 
reinspection,  and  appeal  inspection 
services  performed  in  the  U.S.  by  3.7 
percent,  including  both  the  contract 
hourly  rates  and  noncontract  hourly 
rates  for  original  inspection  and  official 
weighing  if  FGIS  is  to  break  even  in  its 
revenue  for  fiscal  year  1993.  The  official 
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inspection  and  weighing  services  hourly  effic 
rates  include,  but  are  not  limited  to:  spec 

grading,  weighing,  sampling,  stowage  ,  sugg 
examination,  equipment  testing,  test  any 

weight  reverification,  evaluation  of  alter 

inspection  and  weighing  equipment,  purp 

demonstrating  official  inspection  and  Com 

weighing  functions,  furnishing  standard  or  m 
illustrations,  and  certifying  inspection  addr 

and  weighing  results,  and  other  services  rule, 
requested  by  the  applicant  when 
performed  at  the  point  of  service. 

Accordingly,  this  interim  rule  increases 
fees  by  3.7  percent  and  revises  the  fee 
tables  to  reflect  the  increase. 

Pursuant  to  5  U.S.C.  553,  it  is  found 
and  determined  upon  good  cause  that  it 
is  impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to  give 
preliminary  notice  prior  to  putting  this 
rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register. 

This  interim  final  rule  is  needed 
because  FC1S  has  determined  that  (1) 
the  Inspection  and  Weighing  Program  is 
generating  insufficient  funds  under 
current  schedules  to  break-even  in 
Fiscal  Year  1993,  and  (2)  to  enhance  the 
possibility  of  breaking-even,  revenues 
generated  under  the  new  schedules, 
must  be  effective  February  1, 1993.  A 
30-day  comment  period  is  provided  to 
allow  interested  persons  to  comment  on 
this  interim  final  rule  prior  to  its 
finalization. 

Regulatory  Reform:  Less  Burdensome 
or  More  Efficient  Alternatives 

The  Department  of  Agriculture  is 
committed  to  carrying  out  its  statutory 
and  regulatory  mandates  in  a  manner 
that  best  serves  the  public  interest. 

Therefore,  where  legal  discretion 
permits,  the  Department  actively  seeks 
to  promulgate  regulations  that  promote 
economic  growth,  create  jobs,  are 
minimally  burdensome  and  are  easy  for 
the  public  to  understand,  use,  or  comply 
with.  In  short,  the  Department  is 
committed  to  issuing  regulations  that 
maximize  net  benefits  to  society  and 
minimize  costs  imposed  by  those 
regulations.  This  principle  is  articulated 
in  President  Bush’s  January  28, 1992. 
memorandum  to  agency  heads  and  in 
Executive  Orders  12291  and  12498.  The 
Department  applies  this  principle  to  the 
fullest  extent  possible,  consistent  with 
law. 

The  Department  has  developed  and 
reviewed  this  regulatory  action  in 
accordance  with  these  principles. 

Nonetheless,  the  Department  believes 
that  public  input  from  ail  interested 
persons  can  be  invaluable  to  ensuring 
that  the  final  regulatory  product  is 
minimally  burdensome  and  maximally 


Dated:  December  14, 1992. 

John  C  Foltz, 

Administrator. 

(FR  Doc.  93-283  Filed  1-7-93;  8:45  am) 

BttJJNQ  CODE  34M-EM-M 


Federal  Aviation  Administration 


14CFR  Part  35 

(Docket  No.  92-ANE-46;  Special  Condition* 
No.  SC-92-02-NEJ 

Special  Conditions;  Hamilton  Standard 
Model  247F-1  Propeller 

AGENCY:  Federal  Aviation 
Administration  (FAA).DOT. 

ACTION:  Final  special  conditions. 


SUMMARY:  These  special  conditions  axe 

Schedule  A.  Fees  f6r  Official  Inspec-  issued  for  the  Hamilton  Standard  Model 
TION,  Weighing,  AND  Appeal  Inspec-  247F-1  propeller.  This  propeller  is 
ton  Service  Performed  in  the  Unit-  constructed  using  all  composite  blades, 
ED  STATES *  a  novel  and  unusual  design  feature. 

- - -  These  special  conditions  contain  the 

PeiwtaM  Nooreguto  additional  safety  standards  which  the 
inspection  &  weigntrm  serv-  ojaniuL  (Surtax  Administrator  considers  necessary  to 
ice  (tHjiked  or  sacked  Qramj  toSafcrf.  and  Hot  establish  a  level  of  safety  equivalent  to 
_  ^  that  established  by  the  airworthiness 

(1)  Original  Otft-  1  1  standards  of  part  35  of  the  FAR. 

ciat  Weighing:  i  EFFECTIVE  DATE:  February  8, 1993. 

^per^SarvicaT*  Rap-  F0R  FURTHER  INFORMATION  CONTACT: 

resentative) _  $3280  $44.80  Martin  Buckman,  Engine  and  Propeller 

(R)  Noncontract  {per  Standards  Staff,  ANE-110,  Engine  and 

hour  per  Service  Propeller  Directorate,  Aircraft 

(2)  Re^SorTA^oei'iiv  43  50  59,20  Certification  Service,  FAA,  New 

spection,  BoardAppeat  England  Region,  12  New  England 

inspection,  and  Review  of  Executive  Park,  Burlington, 

Weighing  Services:1*  Massachusetts  01803-5229;  (617)  273- 

(T^rteTtLow  7079:  ^  (617)  270-2412, 

(per  sample)  63.40  82.60  SUPPLEMENTARY  INFORMATION: 

(b)  Protein  Test  (per 

sample) -  16.00  20.80  Background 

|c)  Factor  Determina¬ 
tion  (per  sample)  _  31.80  41.40  On  May  24, 1991,  Hamilton  Standard 

(if)  Sampling  Services  applied  for  type  certification  for  a  new 

^erhoor  per  Service  Model  247F-1  propeller.  This  propeller 

Representative) -  63.40  82.60  .  ,  .  ,  r  .  u  r.,  r 

(Ui)  Review  at  Wnhjhlnq  1S  constructed  using  all  composite 

Service  (per  Service  blades,  a  novel  and  unusual  design 

Representative) .  6340  82.60  features.  Propellers  constructed  entirely 

(3)  Extra  copies  of  certt#-  of  composite  material  have  additional 

(4) 08  ONiciai  Scale  airworthiness  considerations  not 

Testing  Service _  4580  62.20  currently  addressed  by  part  35  of  the 

~  ""•••  ,D|1  _ ....  FAR.  Those  additional  airworthiness 

nor  _  tvr.itod  to.  grading.  weighing.  aampifog.  atowape  Considerations  associated  With 

propellers  constructed  using  all 
composite  blades  are  propeller  integrity 
following  a  bird  strike,  propeller 


weighing  functions,  fur 
certifying  Inspector  and 


inspection  &  weighing  serv¬ 
ice  (bulked  or  sacked  grain) 

Regular 

workday 

(Monday 

1  to  Satur¬ 
day) 

Nonregular 

workday 

1  (Sunday 
i  and  Hod- 

day) 

(1)  Original  Inspection  Offi¬ 
cial  Weighing: 

6)  Contract  (per  hoot 
per  Service  Rep¬ 
resentative)  _ 

$32.60 

1 

$44.80 

(S)  Noncontract  (per 
hour  per  Service 
Representative) . 

43.60 

59,20 

(2)  Reinspection,  Appeal  in¬ 
spection,  Board  Appeal 
Inspection,  and  Review  ot 
Weighing  Services:2* 

W  Grading  Service; 

(a)  Grade  A  Factors 
(per  sample)  _ 

63.40 

82.60 

(b)  Protein  Test  (per 
sample) - 

16.00 

1  20.80 

(c)  Factor  Determina¬ 
tion  (per  sample)  _ 

31.80 

41.40 

(it)  Sampling  Services 
(per  hour  per  Service 
Representative) _ 

i  6340 

1  82.60 

(Ui)  Review  of  Weighing 
Service  (per  Service 
Representative) . 

63.40 

82  60 

(3)  Extra  copies  of  certifi¬ 
cates  (per  copy)  . 

320 

3.20 

(4)  ONiciai  Track  Scale 
Testing  Service _ 

4580 

<280 
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integrity  following  a  lightning  strike, 
and  propeller  fatigue  strength  when 
exposed  to  the  deteriorating  effects  of 
in-service  use  and  the  environment. 

Type  Certification  Basis 

Under  the  provisions  of  §  21.17  of  the 
FAR,  Hamilton  Standard  must  show 
that  the  Model  247F-1  propeller  meets 
the  requirements  of  the  applicable 
regulations  in  effect  on  the  date  of  the 
application.  Those  Federal  Aviation 
Regulations  are  §  21.21  and  part  35, 
effective  February  1, 1965,  as  amended... 

The  Administrator  finds  that  the 
applicable  airworthiness  regulations  in 
part  35,  as  amended,  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  Model  247F-1  propeller  because 
it  is  constructed  using  composite 
material.  Therefore,  the  Administrator 
prescribes  special  conditions  under  the 
provisions  of  Section  21.16  of  the 
Federal  Aviation  Regulations  to 
establish  a  level  of  safety  equivalent  to 
that  established  in  part  35. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice  and  opportunity 
for  comment,  as  required  by  §§  11.28 
and  11.29(b),  and  become  part  of  the 
type  certification  basis  in  accordance 
with  §  21.101(b)(2). 

Novel  or  Unusual  Design  Feature 

The  Hamilton  Standard  247F-1 
propeller  incorporates  propeller  blades 
constructed  using  composite  material. 
This  material  has  fibers  that  are  woven, 
or  aligned,  in  specific  directions  to  give 
the  material  directional  strength 
properties.  These  properties  depend  on 
the  type  of  fiber,  the  orientation  and 
concentration  of  fiber,  and  the  matrix 
material.  Composite  materials  exhibit 
multiple  modes  of  failure.  Propellers 
constructed  of  composite  material  must 
demonstrate  continued  airworthiness 
when  considering  these  novel  design 
features  not  associated  with  propeller 
blades  constructed  using  other 
materials. 

The  requirements  of  part  35  of  the 
FAR  were  established  to  address  the 
airworthiness  considerations  associated 
with  wood  and  metal  propellers  used 
primarily  on  reciprocating  engines. 
Propeller  blades  of  this  type  are 
generally  thicker  than  composite  blades 
installed  on  turbine  engines  and  have 
demonstrated  good  service  experience 
following  a  bird  strike.  Propeller  blades 
constructed  using  composite  material 
are  generally  thinner  when  used  on 
turbine  engines,  and  are  typically 
installed  on  high  performance  aircraft. 
Further,  high  performance  aircraft 
generally  fly  at  high  airspeeds  with 
correspondingly  high  impact  forces 


associated  with  a  bird  strike.  Thus, 
composite  propellers  must  demonstrate 
propeller  integrity  following  a  bird 
strike. 

In  addition,  part  35  of  the  FAR  does 
not  currently  require  a  demonstration  of 
propeller  integrity  following  a  lightning 
strike.  No  safety  considerations  arise 
from  lightning  strikes  on  propellers 
constructed  of  metal  because  the 
electrical  current  is  safely  conducted 
through  the  metal  blade,  without 
damage  to  the  propeller.  Fixed  pitched, 
wooden  propellers  are  generally  used  on 
engines  installed  on  small,  general 
aviation  aircraft  that  typically  do  not 
encounter  flying  conditions  conducive 
to  lightning  strikes.  Composite  propeller 
blades,  however,  may  be  used  on 
turbine  engines  and  high  performance 
aircraft  that  have  an  increased  risk  of 
lightning  strikes.  Composite  blades  may 
not  safely  conduct  or  dissipate  the 
electrical  current  from  a  lightning  strike. 
Severe  damage  can  result  if  the 
propellers  are  not  properly  protected. 
Therefore,  composite  blades  must 
demonstrate  propeller  integrity 
following  a  lightning  strike.  Information 
on  testing  for  lightning  protection  is  set 
out  in  SAE  Report  AE4L,  entitled, 
"Lightning  Test  Waveforms  and 
Techniques  for  Aerospace  Vehicles  and 
Hardware,”  dated  June  20, 1978. 

Lastly,  the  current  certification 
requirements  only  address  fatigue 
evaluation  of  metal  propeller  blades  or 
hubs  and  those  metal  components  of 
non-metallic  blade  assemblies. 

Allowable  design  stress  limits  for 
composite  blades  must  consider  the 
deteriorating  effects  of  the  environment 
and  in-service  use,  particularly  those 
effects  from  temperature,  moisture, 
erosion  and  chemical  attack.  Composite 
blades  also  present  new  and  different 
considerations  for  retention  of  the 
blades  in  the  propeller  hub. 

Discussion  of  Comments 

Interested  persons  have  been  afforded 
the  opportunity  to  participate  in  the 
making  of  these  special  conditions.  Due 
consideration  has  been  given  to 
comments  received. 

One  commenter  supports  the  special 
conditions  as  proposed. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  special  conditions  as 
proposed. 

Conclusion 

This  action  affects  only  the  Hamilton 
Standard  Model  247F-1  propeller  and 
future  propeller  models  within  this 
series.  It  is  not  a  rule  of  general 


application,  and  it  affects  only  the 
manufacturer  who  applied  to  the  FAA 
for  approval  of  this  propeller  model. 

List  of  Subjects  in  14  CFR  Part  35 

Air  Transportation,  Aircraft,  Aviation 
Safety,  Safety. 

The  authority  citation  continues  to 
read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421, 
1423;  49  U.S.C.  106(g). 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  the  Hamilton 
Standard  Model  247F-1  Propeller: 

(a)  For  purposes  of  these  special 
conditions,  a  hazardous  condition  is 
considered  to  exist  for  each  of  the 
following  conditions: 

(1)  Loss  of  the  propeller  blade,  or  a 
major  portion  of  a  blade. 

(2)  Overspeed  of  the  propellers. 

(3)  Unintended  movement  of  the 
blade  below  the  established  minimum 
inflight  blade  angle,  or  to  an  angle  that 
results  in  excessive  drag. 

(4)  The  inability  to  feather  the 
propeller  when  necessary. 

(b)  In  addition  to  the  requirements  of 
FAR  Part  35,  it  must  be  shown  that  for 
propellers  of  composite  construction: 

Bird  Strike 

The  propeller  can  withstand  a  four 
pound  bird  strike  at  the  blade’s  critical 
radial  location,  when  operating  at 
takeoff  RPM  and  liftoff  (Vr)  speed  of  a 
typical  aircraft,  without  giving  rise  to  a 
hazardous  condition,  and  while 
maintaining  the  capability  to  be 
feathered. 

Lightning  Strike 

A  lightning  strike  on  a  propeller  of  a 
composite  construction  shall  not  result 
in  a  hazardous  condition.  The  propeller 
shall  be  capable  of  continued  safe 
operation. 

Fatigue  Evaluation 

A  fatigue  evaluation  must  be  provided 
and  the  fatigue  limits  determined  for 
each  propeller  hub,  blade,  and  each 
primary  load  carrying  component  of  the 
propeller.  The  fatigue  evaluation  must 
consider  all  known  and  reasonable 
foreseeable  vibration  and  cyclic  load 
patterns  that  may  be  encountered  in 
service.  The  fatigue  limits  must  account 
for  the  effects  of  in-service  deterioration, 
such  as,  impact  damage,  nicks,  grooves, 
galling,  or  bearing  wear;  for  variations  in 
production  material  properties;  and  for 
environmental  effects,  such  as, 
temperature,  moisture,  erosion. 
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chemical  attack,  etc.,  that  cause 
deterioration.  Issued  in  Burlington, 
Massachusetts,  on  December  29, 1992. 
Jack  A.  Sain, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 

IFR  Doc.  93-360  Filed  1-7-93;  8:45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  >2  AMM  17) 

Amendment  of  Transition  Area; 
Livingston,  MT 

AGENCY:  Federal  Aviation 
Administration  (FA A),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  amends  the  700- 
foot  and  1200-foot  transition  areas  at 
Livingston,  Montana,  to  provide 
additional  controlled  airspace  for 
aircraft  executing  a  revised  instrument 
approach  procedure  at  Mission  Field 
Airport.  Livingston,  Montana.  The 
airspace  will  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
EFFECTIVE  DATE:  0901  UTC,  April  1, 

1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  E.  Riley,  ANM-537,  Federal 
Aviation  Administration,  Docket  No. 
92-ANM-17, 1601  Lind  Avenue,  SW„ 
Renton,  Washington  98055—4056, 
Telephone:  (206)  227-2537. 

SUPPLEMENTARY  INFORMATION: 

History 

On  September  2, 1992,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  amend  the  Livingston, 
Montana  700-foot  and  1200- foot 
Transition  Areas  (57  FR  40156). 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  cm  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  This  amendment  is  the 
same  as  that  proposed  in  the  NPRM, 
except  the  4.4  nautical  miles  radius 
centered  on  Mission  Field  Airport  has 
been  corrected  to  reed  4.1  nautical 
miles;  and  the  statement  "excluding  that 
airspace  within  the  Livingston, 

Montana,  Control  Zone  during  the 
specific  dates  and  times  it  is  in  effect," 
has  been  added.  The  coordinates  in  the 
proposal  were  North  American  Datum 
27;  however,  these  coordinates  have 
been  updated  to  North  American  Datum 
83.  Transition  areas  are  published  in 
§  71.181  of  FAA  Oder  7400.7A  dated 
November  2, 1992,  and  effective 
November  27, 1992,  which  is 


incorporated  by  reference  in  14  CFR 
71.1.  The  transition  areas  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Role 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  amends 
the  Livingston,  Montana,  700-foot  and 
1200-foot  transition  areas  to  provide 
controlled  airspace  for  aircraft  executing 
a  revised  instrument  approach 
procedure  to  the  Mission  Field  Airport, 
Livingston,  Montana. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule”  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Incorporation  by 
reference,  Transition  areas. 

Adoption  of  the  Amendment 

In  consideration  of  the  foregping,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a), 
1510;  E.0. 10854,  24  FR  9585,  3  CFR,  1959- 
1963  Comp.,  p.389;  49  U.S.C  106ft?);  14  CFR 
11.69. 

$71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7A 
Compilation  of  Regulations,  dated 
November  2, 1992,  and  effective 
November  27, 1992,  is  amended  as 
follows: 

Section  71.181  Designation  of 
Transition  Areas 

***** 


ANM  MT  TA  Livingston,  MT  (Revisedl 
Livingston.  Mission  Field,  MT  flat. 

45*42'09"N,  long  110*26'50"W) 
Livingston  VORTAC  (let.  45,42'09"N,  long. 

110°26'33"W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  8  nautical  miles 
west  and  4  nautical  miles  east  of  the 
Livingston  VORTAC  340  degree  radial, 
extending  from  die  VORTAC  to  20  nautical 
miles  north  of  the  VORTAC,  and  within  2.2 
nautical  mites  each  side  of  the  Livingston 
085  degree  radial,  extending  from  a  4.1 
nautical  mile  radius  circle  centered  on 
Mission  Field  Airport,  Livingston,  Montana, 
to  7.9  nautical  miles  east  of  the  VORTAC; 
that  airspace  extending  upward  from  1200 
feet  above  the  surface  within  5.3  nautical 
miles  south  and  8.3  nautical  miles  north  of 
the  Livingston  VORTAC  085  and  265  degree 
radials,  extending  from  0.1  nautical  miles 
west  to  18.3  nautical  miles  east  of  the 
VORTAC,  excluding  that  ainpace  within  the 
Livingston,  MT,  Control  Zone  during  the 
specific  dates  and  times  H  is  to  effect. 

*  *  *  *  * 

Issued  in  Seattle.  Washington,  on 
December  23. 1992. 

Temple  HL  fohnenn,  )r„ 

Manager,  Air  Traffic  Division. 

(FR  Doc.  93-365  Filed  1-7-93;  8:45  am) 
BILUNG  coot  4tfS-T»-M 


14  CFR  Part  71 

[Airspace  Docket  No.  91-ASW-23] 

Establishment  of  Transition  Area; 
Oakdale,  LA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 


SUMMARY:  This  action  establishes  a  new 
transition  area  at  Oakdale,  LA.  The 
development  of  a  new  standard 
instrument  approach  procedure  (SLAP) 
to  the  Allen  Parish  Airport  has  made 
this  action  necessary.  The  intended 
effect  of  this  action  is  to  provide 
adequate  controlled  airspace  for  aircraft 
executing  the  new  Nondirectiona)  Radio 
Beacon  (NDB)  Runway  35  SLAP.  This 
action  changes  the  status  of  the  Allen 
Parish  Airport  from  visual  flight  rules 
(VFR)  only,  to  include  operations  under 
instrument  flight  rules  (IFR). 

EFFECTIVE  DATE:  0901  UTC,  April  1, 

1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alvin  E.  DeVane,  System  Management 
Branch,  Air  Traffic  Division,  Southwest 
Region,  Department  of  Transportation, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0530.  telephone  (817) 
624-5535. 
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SUPPLEMENTARY  INFORMATION: 

History 

On  October  24, 1991,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  a  transition  area  at 
Oakdale,  LA  (56  FR  55101). 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
One  comment  objecting  to  tre  proposal 
was  received  from  the  United  States  Air 
Force  (USAF).  The  AHen  Parish  Airport 
is  located  within  toe  lateral  limits  of  the 
Hotrock  2  military  operations  area 
(MOA).  The  USAF  objection  centered 
on  perceived  traffic  conflicts  between 
aircraft  operating  in  the  MOA  and 
aircraft  inbound  to  the  Oakdale  Alien 
Parish  Airport  utilizing  the  new  S1AP. 
The  establishment  of  a  transition  area  is 
an  airspace  action  that  has  little,  if  any, 
effect  on  the  volume  of  air  traffic 
operating  at  the  airport.  The  USAF 
objection  concerned  the  establishment 
of  the  new  SIAP.  Although  tha  two 
actions  are  interrelated,  the 
establishment  of  a  transition  area  merely 
provides  controlled  airspace  from  700 
feet  to  1200  feet  above  ground  level  and 
does  not  establish  any  different 
priorities  among  the  users  of  the 
airspace  or  facilitate  an  influx  of 
additional  traffic.  A'signiflcant 
operational  advantage  will  be  gained  for 
those  users  of  the  Allen  Parish  Airport 
by  converting  the  airport  from  VFR  only 
to  include  IFR  operations. 

Since  the  Notice  of  Proposed 
Rulemaking  was  published  on  October 
24, 1991,  the  criteria  used  in  the 
development  of  transition  areas  has 
changed.  The  new  criteria  became 
effective  on  October  15, 1992.  Since  the 
effective  date  of  these  changes,  mileage 
is  expressed  in  terms  of  nautical  miles 
rather  than  statute  miles.  The  transition 
area  in  this  final  rule  has  been  amended 
to  conform  to  this  new  standard.  Except 
for  these  changes,  the  amendment  is 
adopted  as  proposed.  Additionally,  the 
coordinates  in  the  proposal  were  North 
American  Datum  27;  however,  these 
coordinates  have  been  updated  to  North 
American  Datum  83.  Transition  areas 
are  published  in  §  71.181  of  FAA  Order 
7400.7A  dated  November  2, 1992,  and 
effective  November  27, 1992,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  transition  area  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

The  FAA  is  amending  part  71  of  the 
Federal  Aviation  Regulations  to 
establish  a  700-foot  transition  area 


located  at  Oakdale.  LA.  The 
development  of  a  new  NDB  runway  35 
SIAP  to  the  Allen  Parish  Airport,  LA, 
has  necessitated  this  action.  The 
intended  effect  of  this  action  is  to 
provide  adequate  controlled  airspace  for 
aircraft  executing  the  new  SIAP.  The 
status  of  the  Allen  Parish  Airport,  LA, 
will  also  be  changed  from  VFR  only  to 
include  IFR  operations. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  that  needs 
frequent  and  routine  amendments  to 
keep  them  operationally  current,  ft, 
therefore — (1)  is  not  a  “major  rule” 
under  Executive  Order  12291;  (2)  is  not 
a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Incorporation  by 
reference,  Transition  areas. 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED) 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7A, 
Compilation  of  Regulations,  dated 
November  2, 1992,  and  effective 
November  27,  1992,  is  amended  as 
follows: 

Section  71.J81  Designation  of 
Tmnsition  Areas 
***** 

ASVV  LA  TA  Oakdale,  LA  |New) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  the  Allen  Parish  Airport  (latitude 
30°45'03"  N„  longitude  092°41'21"  W.) 
excluding  that  airspace  within  restricted  area 
R-3806. 

***** 


Issued  in  Fort  Worth,  TX,  on  December  18, 
1992. 

Larry  L.  Craig, 

Manager,  Air  Traffic  Division,  Southwest 
Region. 

(FR  Doc.  93-364  Fifed  1-7-93;  8:45  am] 
biluno  cocc  «ne-1S-M 


14  CFR  Part  71 

[Airspace  Docket  No.  91-ASW-26) 

Revision  of  Control  Zones;  Lafayette, 
LA;  New  Iberia,  LA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  revises  the  control 
zones  at  Lafayette  and  New  Iberia,  LA, 
and  revises  the  coordinates  used  to 
describe  the  Lafayette  Regional  Airport. 
The  very  high  frequency 
omnidirectional  range/! actual  air 
navigation  (VORT AC)  was  relocated  to  a 
site  on  the  Lafayette  Regional  Airport. 
This  action  is  necessary  to  revise  the 
control  zone  located  at  Lafayette,  LA, 
due  to  revisions  to  the  standard 
instrument  approach  procedures  (SIAP) 
at  Lafayette  Regional  Airport  and  the 
development  of  a  new  VOR  Runway  4R 
SIAP.  Additionally,  this  action  is 
necessary  to  revise  the  control  zone 
located  at  New  Iberia,  LA,  due  to 
revisions  to  the  SLAP’s  at  the  Acadiana 
Regional  Airport  and  the 
discontinuance  of  the  nondirectional 
radio  beacon  (NDB)  Runway  16  SLAP. 
The  intended  effect  of  this  action  is  to 
provide  adequate  controlled  airspace  for 
aircraft  executing  SIAP’s  at  the  Lafayette 
Regional  Airport  and  the  New  Iberia/ 
Acadiana  Regional  Airport  and  revise 
the  coordinates  used  to  describe  the 
Lafayette  Regional  Airport. 

EFFECTIVE  DATE:  0901  u.t.c.,  April  1, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alvin  E.  DeVane,  System  Management 
Branch,  Air  Traffic  Division.  Southwest 
Region,  Department  of  Transportation, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0530,  telephone  (817) 
624-5535. 

SUPPLEMENT  ARY  INFORMATION: 

History 

On  October  29,  1991,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  revise  the  control  zones  at 
Lafayette  and  New  Iberia,  LA  (56  FR 
55637). 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
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comments  on  the  proposal  to  the  FAA. 

No  comments  objecting  to  the  proposal 
were  received. 

Since  the  Notice  of  Proposed 
Rulemaking  was  published  on  October 
29. 1991.  the  criteria  used  in  the 
development  of  control  zones  has 
changed.  The  new  criteria  became 
effective  on  October  15, 1992. 

Since  the  effective  date  of  these 
changes,  mileages  are  expressed  in 
nautical  miles  rather  than  statute  miles 
and  a  standard  control  zone  has  an 
upper  altitude  limit  of  2500  feet  above 
ground  level  (AGL).  Previously,  the 
standard  control  zone  extended  to  the 
base  of  the  Continental  Control  Area  at 
14,500  feet  mean  sea  level  (MSL)  and 
had  no  upper  limit  when  it  did  not 
underlie  the  Continental  Control  Area. 
The  control  zones  in  this  final  rule  have 
been  amended  to  conform  to  these  new 
standards. 

Additionally,  the  coordinates  in  the 
proposal  were  North  American  Datum 
27;  however,  these  coordinates  have 
been  updated  to  North  American  Datum 
83.  Except  for  these  changes,  this 
amendment  is  adopted  as  proposed. 
Control  zones  are  published  in  §  71.171 
of  FAA  Order  7400. 7A  dated  November 
2. 1992.  and  effective  November  27, 

1992,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  control 
zones  listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  revises  the 
control  zones  located  at  Lafayette  and 
New  Iberia,  LA.  The  Lafayette  VORTAC 
was  relocated  to  a  site  on  the  Lafayette 
Regional  Airport.  SIAP’s  that  derive 
information  from  this  navigational  aid 
were  revised  making  this  action 
necessary.  The  coordinates  used  to 
describe  the  Lafayette  Regional  Airport 
are  also  revised.  The  intended  effect  of 
this  action  is  to  provide  adequate 
controlled  airspace  for  aircraft  executing 
SIAP’s  at  the  lifayette  Regional  and 
New'  Iberia/ Acadiana  Regional  Airports. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  that  needs 
frequent  and  routine  amendments  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  “major  rule” 
under  Executive  Order  12291;  (2)  is  not 
a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 


a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Control  zones, 
Incorporation  by  reference. 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510,  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 7A, 
Compilation  of  Regulations,  dated 
November  2, 1992,  and  effective 
November  27. 1992,  is  amended  as 
follows: 

Section  71.171  Designation  of  control 
zones. 

***** 


ASW  LA  CZ  Lafayette,  LA.  [Revised] 

That  airspace  extending  upward  from  the 
surface  to  and  including  4,000  feet  MSL 
within  a  5-mile  radius  of  the  Lafayette 
Regional  Airport  (latitude  30°02'19"N., 
longitude  091°59'15"W.)  and  within  2.4 
miles  each  side  of  the  Lafayette  VORTAC 
(latitude  30°11'38"N.,  longitude 
091°59'33"W.)  238°  radial,  extending  from 
the  5-mile  radius  zone  to  7.7  miles  southwest 
of  the  airport. 

***** 


ASW  LA  CZ  New  Iberia,  LA.  [Revised] 

That  airspace  extending  upward  from  the 
surface  to  and  including  2,500  feet  MSL 
within  a  4.4-mile  radius  of  the  Acadiana 
Regional  Airport  (latitude  30°02'16"N. 
longitude  091°53'02"W.)  excluding  the 
Lafayette  Regional  Airport,  LA,  Airport  Radar 
Serv  ice  Area.  The  control  zone  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  dates  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Director. 
***** 

Issued  in  Fort  Worth,  TX,  on  December  18, 
1992. 

Larry  L.  Craig, 

Manager.  Air  Traffic  Division,  Southwest 
Region. 

[FR  Doc.  93-361  Filed  1-7-93;  8:45  am] 

at  LUNG  CODE  4910-13-*! 


14  CFR  Part  97 

[Docket  No.  27096;  Arndt  No.  1524] 

Standard  Instrument  Approach 
Procedures:  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SLAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 

These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 

DATES:  Effective:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination —  1.  FAA  Rules 
Docket,  FAA  Headquarters  Building, 

800  Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 

US  Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
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Aviation  Regulations  (14  CFR  part  97) 
establishes,  emends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)  /Permanent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §  97.20  of  the  Federal 
Aviations  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  fonn 
'  documents  is  unnecessary.  The 

Provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  land  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOT  AMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 


NOTAMs  have  been  cancelled.  The 
FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPs).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  the  TERPs  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports. 

This  amendment  to  part  97  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National  Airspace 
System  or  the  application  of  new  or 
revised  criteria.  All  SIAP  amendments 
in  this  rule  have  been  previously  issued 
by  the  FAA  in  a  National  Flight  Data 
Center  (FDC)  Notice  Airmen  (NOTAM) 
as  an  emergency  action  to  immediate 
flight  safety  relating  directly  to 
published  aeronautical  charts.  The 
drucmstances  which  created  the  need 
for  all  these  SIAP  amendments  requires 
making  them  effective  in  less  than  30 
days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  US  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  1  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  these  SIAPs  effective  in  less 
than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  “major 
rule”  under  Executive  Order  12291;  is 
not  a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 


does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Approaches,  Standard  instrument. 
Incorporation  by  reference. 

Issued  In  Washington,  DC.  oa  December 
18, 1992. 

Thomas  C  Acc&rdi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  u.t.c.  on 
the  dates  specified,  as  follows; 

PART  97— STANDARO  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1348, 1354(a), 
1421  and  1510;  49  U.S  C  106(g)  (revised  Pub. 
L.  97-449,  January  12, 1983);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§  97.23, 97.25, 97.27, 97.29, 97.31, 97.33 
and  97.35  [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 

§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SIAPs; 

§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

NFDC  Transmittal  Letter 


Effective 

State 

City 

Airport 

FDC  number 

SIAP 

11/09/92  .  _ 

MO  ... 

Coiurrfcia  . 

FDC  2/6736  . 

ILS  RWY  2  AMDT  12A. 

11/09/92  . ... 

MO  ... 

Columbia  . - . 

Columbia  Regional  . 

FDC  2/6737 . . . 

NDB  RWY  2  AMDT  8. 

12/02/92  _ 

TX  .... 

Mineral  Weils . 

Mineral  WeBs  . 

FDC  2/7191  . . . 

VOR  RWY  31  AMDT  8. 

12/02/92  . 

WA  ... 

Boeing  Field/King  County  fn#  . . 

Daniel  Field . 

FDC  27210 _ _ _ 

ILS  RWY  13R  MiN  5. 

12/03/92  . 

GA  .... 

Augusta  . 

FDC  2/7216 . . 

NDB  RWY  10,  AMDT  2. 

12/03/92  . 

GA  .... 

FDC  2/7217 . 

RNAV  RWY  10.  AMDT  5. 

RNAV  RWY  10.  AMDT  2. 

12/G392  . 

GA  .... 

Coda  flown  . 

ComeBus-Moore  Field  . . 

FDC  2/7214 . 

12/03/92  . 

GA  .... 

Cedartown . . 

Comeiius-Moore  Field . . 

FDC  2/7218 . 

VOR-A,  AMDT  12. 

12/03/92  . 

GA.... 

Griffin . . . 

Griffin-Spaiding  County . . . . 

FDC  2/7215 . 

VOR/DME  RWY  13,  AMDT  4A. 

12/03/92  . 

GA  .... 

Statesboro  . . 

Statesboro  Muni . 

FDC  2/7227  . „ . 

LOC  RWY  32  AMDT  3A. 

12/03/92 

LA . 

Baton  Rouge  - 

Baton  Rouge  MetropoMan/Ryan 
Field. 

FDC  2/7223  . . 

LOC  BC  RWY  4L  AMDT  4. 

12/0392  . 

MA  .... 

ptttsfieSd  „ . . . 

Pittsfield  Muni  . . . . 

FDC  2/7224  . . 

NDB  RWY  26  AMDT  3. 

12/03/92  . 

MA  .... 

Pittsfield . 

Pittsfield  Muni  . 

FDC  2/7225  . - 

LOC  RWY  26  AMDT  4. 

12/04/82  . 

ME  .... 

Presque  ls(e  . 

Northern  Maine  Regional  Arpt  at 
Presque  Isle. 

FDC  2/7236 . 

VOR/DME  RWY  1  AMDT  11. 
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Effective 

State 

City 

Airport 

FDC  number 

SIAP 

12/H4/Q2 

ME  ... 

Northern  Maine  Regional  Arpt  at 

FDC  2/7237  . 

VOR  RWY  19  AMDT  8. 

Presque  Isle. 

MN 

FDC  2/7246  . 

VOR  RWY  36  ORIG  A. 

i  pm/a? 

MN 

FDC  2/7247  . 

VOR/DME-A  AMDT  1. 

12/f V4/92 

r*ti 

FDC  2/7252  . 

VOR  RWY  18  ORIG. 

1  2/04*92 

FDC  2/7248  . 

NDB  RWY  36  AMDT  5. 

IP/04/92 

r’l  1 

Wilt  mar 

Willmar  Muni- John  L.  Rice  Field  ... 

FDC  2/7249  . 

VOR  RWY  28  AMDT  1. 

12/04/92 

MN 

WIHmar 

FDC  2/7250  . 

VOR  RWY  10  AMDT  1. 

12/04/92 

MT 

Rutin 

FDC  2/7238  . 

LOC/DME  RWY  15  AMDT  6. 

12/04/92 

MT 

FDC  2/7239  . 

ILS  RWY  15  AMDT  4. 

12/04/92 

MT 

Butte 

FDC  2/7240  . 

VOR/DME-A  AMDT  3. 

12/04/92 

MT 

Riittn 

FDC  2/7241  . 

VOR-B  AMDT  1. 

12/07/92 

MT  . 

Glendive  . 

Dawson  Community . 

FDC  2/7276  . 

NDB  RWY  12  AMDT  4. 

12/08/92 

M0 

FDC  2/7302  . 

VOR/DME  RNAV  RWY  15  AMDT  1. 

1  ? /Oft/92 

TX 

FDC  2/7282  . 

RNAV  RWY  10  AMDT  1. 

12/08/92 

TX 

Houston-Southwest . 

FDC  2/7283  . 

RNAV  RWY  28  AMDT  2. 

12/08/92 

TX  . 

Houston-Southwest . 

FDC  2/7286  . 

NDB  RWY  10  AMDT  4 

12/08/92 

TX 

FDC  2/7299  . 

NDB  RWY  28  AMDT  3. 

12/09/92 

AR 

Crossett  Z.  M.  Jack  Stell  Field  . 

FDC  2/7371  . 

VOR/DME-A  ORIG  A. 

12/09/92 

VI 

FDC  2/7345  . 

ILS  RWY  10  ORIG. 

12/11/92  . 

FL  . 

Jacksonville  Inti . 

FDC  2/7438  . 

LOC  RWY  25,  AMDT  6 

12/11/92 

FL  . 

FDC  2/7444  . 

VOR/DME-A  ORIG. 

12/11/92  . 

FL . 

Tallahassee  Regional . 

FDC  2/7441  . 

ILS  RWY  36,  AMDT  22. 

12/11/92  . 

FL . 

Tallahassee  Regional  . 

FDC  2/7442  . 

NDB  RWY  36,  AMDT  18. 

12/11/92  ..  .. 

GA  .  . 

FDC  2/7429  . 

LOC  RWY  22  AMDT  2A. 

12/11/92  . 

GA 

FDC  2/7430  . 

NDB  RWY  22  AMDT  2A. 

12/14/92  . 

GA  .. 

Middle  Georgia  Regional . 

FDC  2/7491  . 

VOR  RWY  13  AMDT  7. 

12/14/92  . 

GA  .... 

Middle  Georgia  Regional  . 

FDC  2/7492  . 

VOR  RWY  23  AMDT  1. 

12/14/92  . 

GA 

Middle  Georgia  Regional . 

FDC  2/7493  . 

RADAR-1  AMDT  13. 

12/15/92  ...  . 

r  piii 

FDC  2/7507  . 

12/15/92 

FDC  2/7508  . 

VOR  RWY  31  AMDT  3A. 

12/15/92 

MN 

FDC  2/7509 . 

VOR  RWY  13  AMDT  5A. 

12/16/92  . 

KS  ... 

Manhattan  Muni  . 

FDC  2/7546  . 

VOR-F  AMDT  4. 

1 2/1 7/92 

KY 

FDC  2/7561  . 

RADAR-1.  AMDT  24. 
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14CFR  Part  97 

[Docket  No.  27095;  Arndt  No.  1523] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
dc_  -»d  to  provide  safe  and  efficient 
use  ol  ..,e  navigable  airspace  and  to 
promote  ^afe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  Effective:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 


on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 1.  FAA  Rules 
Docket,  FAA  Headquarters  Building, 

800  Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents. 
U.S.  Government  Printing  Office, 
Washington,  DC  20401. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (A-420),  Technical  Programs 
Division.  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 


SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
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identification  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 

Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs,  the  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  “major 
rule”  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Incorporation  by  reference,  Navigation 
(Air),  Standard  instrument  approaches, 
Weather. 

Issued  in  Washington,  DC,  on  December 
18, 1992. 

Thomas  C.  Accardi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 


part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  u.t.c.  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348, 1354(a), 
1421  and  1510;  49  U.S.C.  106(g)  (Revised 
Pub.  L.  97—449,  January  12. 1983);  and  14 
CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§S  97.23,  97.25, 97.27,  97.29, 97.31, 97.33, 
and  97.35  [Amended] 

By  amending:  §97.23  VOR,  VOR J 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOG,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 

§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SIAPs; 

§  97.33  RNAV  SIAPs;  and  §  97.35 
CONFER  SIAPs,  identified  as  follows: 

Effective  February  4,  J993 
Lake  Havasu  City,  AZ,  Lake  Havasu  City, 
VOR/DME-A,  Orig. 

Monterey  CA,  Monterey  Peninsula,  LOC/ 
DME  RWY  28L,  Arndt.  2 
Kokomo.  IN,  Kokomo  Muni,  ILS  RWY  23, 
Amdt.  7 

Pella.  1A,  Pella  Muni,  NDB  RWY  34,  Amdt. 

6 

Greenville,  MI,  Greenville  Muni,  VOR/DME- 
A,  Orig.,  Cancelled 

Hastings,  MI,  Hastings,  VOR  RWY  12,  Amdt. 
7,  Cancelled 

Manistee,  MI,  Manistee  Co-Blacker,  VOR 
RWY  9,  Amdt.  10 

Manistee,  MI,  Manistee  Co-Blacker,  VOR 
RWY  27,  Amdt.  10 

Plymouth,  Ml,  Mettetal-Canton,  VOR-A, 
Amdt.  10 

Monroe,  Ml,  Custer,  VOR  RWY  21,  Orig. 
Monroe,  MI,  Custer,  VOR/DME  RNAV  RWY 
21,  Amdt.  4  Cancelled 
Port  Huron,  MI,  St.  Clair  County  Inti,  NDB 
RWY  4,  Amdt.  1 

Port  Huron,  MI,  St.  Clair  County  Inti,  ILS 
RWY  4,  Amdt.  1 

Silver  Bay,  MN,  Silver  Bay  Muni,  NDB  RWY 
25,  Orig. 

Princeton,  MN,  Princeton  Muni,  NDB  RWY 
15,  Orig. 

Farmington,  MO,  Farmington  Regional,  VOR/ 
DME- A,  Orig. 

Farmington,  MO,  Farmington  Regional, 
VOR-A,  Amdt.  4,  Cancelled 
Fredericktown,  MO,  Fredericktown  Muni, 
VOR/DME  RWY  1,  Amdt.  2 
Fredericktown,  MO,  Fredericktown  Muni, 
VOR  RWY  19.  Orig. 

Fredericktown,  MO,  Fredericktown  Muni, 
VOR-B,  Amdt.  1,  Cancelled 
Perryville,  MO,  Perryville  Muni,  VOR/DME- 
A,  Amdt.  4 

Perryville,  MO,  Perryville  Muni,  VOR/DME 
RNAV  RWY  19,  Amdt.  2 


St.  Charles,  MO,  St.  Charles,  VOR  RWY  9, 
Amdt.  3 

St.  Charles,  MO,  St.  Charles  County  Smart* 
VOR  RWY  18,  Orig. 

St.  Charles,  MO,  St.  Charles  County  Smartt 
VOR-A,  Amdt.  3,  Cancelled 
St.  Louis,  MO,  Arrowhead,  VOR  RWY  2, 
Amdt.  5 

St.  Louis,  MO,  Arrowhead,  VOR-B,  Amdt.  3 
St.  Louis,  MO,  Crave  Coeur,  VOR-A,  Amdt. 

4 

St.  Louis,  MO,  Lambert/St.  Louis  Inti,  RNAV 
RWY  6,  Amdt.  1A,  Cancelled 
St.  Louis,  MO,  Lambert/St.  Louis  Inti,  RNAV 
RWY  12R,  Amdt.  1A  Cancelled 
St.  Louis,  MO,  Lambert/St.  Louis  Inti,  RNAV 
RWY  24,  Amdt.  2A,  Cancelled 
St.  Louis,  MO,  Lambert/St.  Louis  Inti,  RNAV 
RWY  30L,  Amdt.  11 A  Cancelled 
St.  Louis,  MO,  Lambert/St.  Louis  Inti,  RNAV 
RWY  30R,  Amdt.  2A  Cancelled 
St.  Louis,  MO,  Spirit  of  St.  Louis,  RNAV 
RWY  26L,  Amdt.  3A  Cancelled 
St.  Louis,  MO,  Weiss,  VOR-C,  Amdt.  5 
Sidney,  MT,  Sidney-Richland  Muni,  NDB 
RWY  1,  Amdt.  2 

Sidney,  MT,  Sidney-Richland  Muni,  NDB 
RWY  19.  Amdt.  3 

Corry,  PA,  Corry-Lawrence,  VOR  RWY  32, 
Amdt.  4 

Gallatin,  TN,  Sumner  County  Regional  VOR/ 
DME-A,  Amdt.  1 

Gallatin,  TN,  Sumner  County  Regional,  NDB 
RWY  35,  Amdt.  1 

Gallatin,  TN,  Sumner  County  Regional, 
RADAR-1,  Amdt.  2 

Huntingdon,  TN,  Carroll  County,  NDB  RWY 
1,  Amdt.  1 

Nashville,  TN,  John  C.  Tune,  LOC/DME  RWY 
19,  Amdt.  2 

Nashville,  TN,  Nashville  International,  VOR / 
DME  RWY  13,  Amdt.  12 
Nashville,  TN,  Nashville  International,  VOR 
RWY  31,  Amdt.  26  Cancelled 
Nashville,  TN,  Nashville  International,  NDB 
RWY  2L,  Amdt.  6 

Nashville,  TN,  Nashville  International,  NDB 
RWY  20R,  Amdt.  7 

Nashville,  TN,  Nashville  International,  ILS 
RWY  2L,  Amdt.  7 

Nashville,  TN,  Nashville  International,  ILS 
RWY  02R,  Amdt.  2 

Nashville,  TN,  Nashville  International,  ILS 
RWY  20R,  Amdt.  6 

Nashville,  TN,  Nashville  International,  ILS 
RWY  20L,  Amdt.  3 

Nashville,  TN,  Nashville  International,  ILS 
RWY  31,  Amdt.  7 

Smyrna,  TN.  Smyrna,  VOR/DME  RWY  32, 
Amdt.  12 

Smyrna,  TN,  Smyrna,  VOR/DME  RWY  14, 
Amdt.  6 

Smyrna,  TN,  Smyrna,  NDB  RWY  32,  Amdt. 

8 

Smyrna,  TN,  Smyrna,  ILS  RWY  32,  Amdt.  5 
Waverly,  TN,  Humphrey’s  County,  NDB 
RWY  22,  Amdt.  3 

Austin,  TX,  Robert  Meuller  Muni,  RADAR- 
1,  Amdt.  13,  Cancelled 
Reading,  PA,  Reading  Regional/Carl  A. 

Spaatz  Field,  NDB  RWY  36,  Amdt.  23 
Reading,  PA,  Reading  Regional/Carl  A. 

Spaatz  Field,  ILS  RWY  36,  Amdt.  28 
Murfreesboro,  TN,  Murfreesboro  Muni,  NDB 
RWY  18,  Amdt.  2 

Burlington,  WI,  Burlington  Muni,  VOR-A, 
Orig. 
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Eas*  Troy,  WI,  East  Troy  Muni.  VOR-A.  Orig. 

Effective  January  7,  1993 

West  Memphis,  AR,  West  Memphis  Muni. 

ILS  RWY  17,  Orig. 

Pittinstown,  NJ,  Alexandria,  VOR  RWY  8, 
Amdt.  1 

Pembina,  ND,  Pembina  Muni,  VOR  RWY  33. 
Amdt.  6 

Bowling  Green,  OH,  Wood  County,  VOR 
RWY  18,  Amdt.  11 

Effective  December  16, 1992 
Phoenix.  AZ,  Phoenix  Sky  Harbor  Inti.,  VOR/ 
DME  RWY  8R,  Amdt.  1 
Phoenix,  AZ,  Phoenix  Sky  Harbor  Inti.,  VOR/ 
DME  RWY  26L,  Amdt.  1 
Phoenix,  AZ,  Phoenix  Sky  Harbor  Inti.,  LOG 
BC  RWY  26L,  Amdt.  8 

Effective  December  15, 1992 

Phoenix,  AZ,  Phoenix  Sky  Harbor  Inti.,  ILS 
RWY  8R,  Amdt  9 

Effective  December  10, 1992 
Crossville,  TN,  Crossville  Memorial,  ILS 
RWY  26,  Amdt.  10 

Effective  December  4,  1992 

Aubum-Lewiston,  ME,  Aubum-Lewiston 
Muni,  VOR-A,  Amdt.  1 
Auburn-Lewiston,  ME,  Aubum-Lewiston 
Muni.  NDB  RWY  4.  Amdt.  9 

[FR  Doc.  93-362  Filed  1-7-93;  8:45  am] 
BILLING  COO€  4SKM3-M 

DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 
15  CFR  Parts  770  and  786 
[Docket  No.  921083-2283] 

Shipper’s  Export  Declaration 

AGENCY:  Bureau  of  Export 
Administration,  Commerce. 

ACTION:  Final  rule. 

SUMMARY:  The  Bureau  of  Export 
Administration  (BXA)  is  amending  the 
Export  Administration  Regulations 
(EAR)  to  conform  with  the  changes  in 
the  Foreign  Trade  Statistics  Regulations 
(15  CFR  part  30)  that  were  published  by 
the  Bureau  of  the  Census  in  the  Federal 
Register  on  November  30,  1990  (55  FR 
49613).  The  November  30  rule 
announced  that  the  United  States  is 
eliminating  the  requirement  of  filing 
SEDs  for  most  direct  shipments  from  the 
U.S.  to  Canada.  However,  an  SED 
continues  to  be  required  for  certain 
shipments,  including  those  subject  to  a 
Department  of  Commerce  validated 
export  license  and  shipments  under  the 
authority  of  some  other  U.S. 

Government  agencies. 

This  final  rule  amends  the  EAR  by 
revising  the  definition  of  Schedule  B 
Numbers  and  clarifying  which  exports 


are  exempt  from  Shipper’s  Export 
Declaration  (SED)  requirements. 

EFFECTIVE  DATE:  This  rule  is  effective 
January  8, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  Kemer,  Export  Enforcement, 
Bureau  of  Export  Administration, 
Telephone:  (202)  482-0297. 

SUPPLEMENTARY  ^FORMATION: 

Ruemaking  Requirements 

1.  This  rule  is  consistent  with 
Executive  Orders  12291  and  12661. 

2.  This  rule  involves  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seg.).  These  collections  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  numbers 
0607-0001,  0607-0018,  and  0607-0152. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  .be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C 
553)  or  by  any  other  law,  under  section 
3(a)  of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  603(a)  and  604(a))  no  initial  or 
final  Regulatory  Flexibility  Analysis  has 
to  be  or  will  be  prepared. 

5.  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  foreign  and 
military  affairs  function  of  the  United 
States.  No  other  law  requires  that  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  he 
given  for  this  rule. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  Nancy  Crowe,  Office  of 
Technology  and  Policy  Analysis,  Bureau 
of  Export  Administration,  Department  of 
Commerce,  P.O.  Box  273,  Washington, 
DC  20044. 

List  of  Subjects 

15  CFR  Part  770 

Administrative  practice  and 
procedure,  Exports. 

15  CFR  Part  786  * 

Exports,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  parts  770  and  786  of  the 
Export  Administration  Regulations  (15 


CFR  parts  730-799)  are  amended  as 
follows: 

1.  The  authority  citation  for  15  CFR 
parts  770  and  786  continues  to  read  as 
follows: 

Authority:  Pub.  L  90-351,  82  Stat  197  (18 
U.S.C  2510  et  seq.),  as  amended;  sec.  101, 

Pub.  L  93-153,  87  Stat.  576  (30  U.S.C  185), 
as  amended;  sec.  103,  Pub.  L.  94-163,  89 
Stat.  877  (42  U.S.C.  6212),  as  amended;  secs. 
201  and  201(ll)(e),  Pub.  L.  94-258, 90  Stat. 
309  (10  U.S.C  7420  and  7430(e)),  as 
amended;  Pub.  L.  95-223,  91  Stat.  1626  (50 
U.S.C  1701  et  seg.);  Pub.  L.  95-242,  92  Stat 
120  (22  U.S.C  3201  et  seq.  and  42  U.S.C 
2139a);  sec.  208.  Pub.  L.  95-372,  92  Stat.  668 
(43  U.S.C.  1354);  Pub.  L.  96-72,  93  Stat.  503 
(50  U.S.C.  App.  2401  et  seq  ),  as  amended; 
sec.  125,  Pub.  L.  99-64,  99  Stat.  156  (46 
U.S.C  466c);  E.0. 11912  of  April  13, 1976  (41 
FR  15825,  April  15, 1976);  E.0. 12002  of  July 
7. 1977  (42  FR  35623,  July  7, 1977),  as 
amended;  E.0. 12058  of  May  11, 1978  (43  FR 
20947,  May  16, 1978);  E.0. 12214  of  May  2, 
1980  (45  FR  29783,  May  6, 1980);  E.O.  12730 
of  September  30, 1890  (55  FR  40373,  October 
2. 1990),  as  continued  by  Notice  of 
September  25, 1992  (57  FR  44649,  September 
28, 1992);  and  E.O.  12735  of  November  16, 
1990  (55  FR  48587,  November  20, 1990),  as 
continued  by  Notice  of  November  14, 1991 
(56  FR  58171,  November  15, 1991). 

PART  770— {AMENDED] 

2.  Section  770.2  is  amended  by 
revising  the  definition  for  the  term 
“Schedule  B  Numbers”  as  follows: 

§  770.2  Definition*  of  terms. 
***** 

Schedule  B  numbers  The  commodity 
numbers  appearing  in  the  current 
edition  of  the  Bureau  of  the  Census 
publication,  Schedule  B  Statistical 
Classificatioii  of  Domestic  and  Foreign 
Commodities  Exported  from  the  United 
States. 

***** 

3.  Section  770.4  is  revised  to  read  as 
follows: 

$  770.4  Shipments  to  territories, 
dependencies,  and  possessions  of  the 
United  States,  and  to  Trust  Territories. 

No  license  is  required  for  shipments 
from  the  United  States  to  the 
Commonwealth  of  Puerto  Rico  or  to  any 
territory,  dependency,  or  possession  of 
the  United  States  as  listed  in  Schedule 
C,  Classification  of  Country  and 
Territory  Designations  for  U.S.  Foreign 
Trade  Statistics,  issued  by  the  Bureau  of 
the  Census. 

4.  Section  786.1  is  amended: 

a.  By  revising  the  phrase  “Under  the 
Export  Administration  regulations”  in 
the  first  sentence  of  paragraph  (a)  to 
read  "Under  the  Export  Administration 
Regulations  and  the  Bureau  of  the 
Census’  Foreign  Trade  Statistics 
Regulations  (15  CFR  Part  30)”; 
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b.  By  revising  footnote  1  in  paragraph 
(b)(1); 

c.  By  revising  paragraph  (b)(2)(i); 

d.  By  revising  the  second  sentence  in 
paragraph  (c)(1); 

e.  By  removing  the  phrase",  in  those 
instances  when  a  license  is  required,"  in 
the  third  sentence  of  paragraph  (c)(2), 
introductory  text; 

f.  By  revising  the  phrase  "at  $2,500  or 
less"  in  paragraph  (c)(2)(i)  to  read  "at 
$2,500  or  less  per  Schedule  B  Number"; 

g.  By  revising  the  phrase  "under  a 
single  seven-digit  Schedule  B  Number” 
in  paragraph  (c)(2)(i)  to  read  "under  a 
single  Schedule  B  Number"; 

h.  By  adding  within  the  parenthesis 
the  sentence  "See  Supplement  No.  1  to 
part  786.”  after  the  first  sentence  in  the 
parenthesis  in  paragraph  (c)(2)(iii);  and 

i.  By  revising  paragraph  (c)(3)  to  read 
as  follows: 

S  786.1  General  export  clearance 
requirements. 

*  *  *  *  * 

(b)  *  *  * 

(1)  *  *  * 

1  The  Shipper’s  Export  Declaration 
(U.S.  Department  of  Commerce  form 
7525-V)  may  he  purchased  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 

Washington,  DC  20402,  or  it  may  he 
privately  printed.  Form  7525-V-ALT. 
(Intermodal)  must  be  privately  printed. 
Privately  printed  forms  must  strictly 
conform  to  the  official  form  in  all 
respects.  Samples  of  these  forms  may  be 
obtained  from  the  Bureau  of  the  Census, 
Washington,  DC  20233,  local  Customs 
offices,  and  U.S.  Department  of 
Commerce  District  Offices. 

(2)  *  *  * 

(i)  Declaration  required.  Unless 
otherwise  set  forth  specifically  by  the 
Export  Administration  Regulations  or  by 
the  Bureau  of  the  Census’  Foreign  Trade 
Statistics  Regulations  (see  subpart  D  for 
exceptions),  the  sender  shall  present  to 
the  post  office  at  the  place  of  mailing  a 
duly  executed  Declaration  for  each 
shipment  to  any  destination  under  a 
general  license,  from  one  business 
concern  to  another  business  concern, 
when  the  value  of  the  commodity(ies)  to 
be  shipped  exceeds  $500.  Declarations 
are  not  required  for  noncommercial 
shipments  nor  are  they  required  for 
shipments  to  Canada  for  consumption 
therein  when  no  validated  license  is 
required.  See  paragraph  (c)(3)  of  this 
section  regarding  declaration 
requirements  for  destinations  not 
requiring  a  license. 
***** 

(c)  *  *  * 

(1)  *  *  *  The  exporting  carrier  is 
responsible  for  the  accuracy  of  the 


following  items  of  information  (where 
required)  on  the  Declaration:  Name  of 
carrier  (including  flag  of  vessel),  U.S. 
Customs  port  of  export,  method  of 
transportation,  foreign  port  of 
unloading,  bill  of  lading  or  air  waybill 
number,  and  whether  or  not 
containerized.  •  *  * 

(2)  *  *  * 

(3)  Exports  not  requiring  a  license. 
Unless  otherwise  exempt  under  the 
Export  Administration  Regulations  or 
the  Bureau  of  the  Census  Trade 
Statistics  Regulations  (see  subpart  D),  a 
Shipper’s  Export  Declaration  is  required 
for  export  to  destinations  not  requiring 
either  a  validated  or  a  general  license, 
except  that  a  Declaration  is  not  required 
for  shipments  to  Canada  for 
consumption  therein. 
***** 

5.  Section  786.3  is  amended: 

a.  By  revising  paragraph  (f)(1); 

b.  By  revising  paragraph  (i)(l); 

c.  By  revising  paragraph  (i)(2); 

d.  By  revising  the  phrase  "seven-digit 
Schedule  B  number”  to  read  "Schedule 
B  number"  in  paragraph  (i)(3): 

e.  By  revising  the  phrase  "The  license 
number"  in  the  first  sentence  of 
paragraph  (j)(l)  to  read  "The  license 
number  and  expiration  date”; 

f.  By  revising  footnote  3  in  paragraph 
(p)(l),  introductory  text; 

e.  By  revising  paragraph  (p)(l)(i); 

n,  By  revising  paragraph  (p)(l)(ii); 

i.  By  revising  the  first  sentence  in 
paragraph  (r)(l); 

j.  By  revising  the  phrase  "file  a 
monthly  report”  in  the  third  sentence  of 
paragraph  (r)(l)  to  read  "file 
electronically”; 

k.  By  revising  the  phrase  "file 
monthly  reports”  to  read  “file 
electronically”  in  paragraphs  (r)(3), 
(r)(4),  and  (r)(6);  and 

l.  By  revising  the  phrase  "filing 
monthly  reports”  in  paragraph  (r)(7)  to 
read  "filing  electronically”,  as  follows: 

$786.3  Stiipper’a  export  declaration. 
***** 

(0  *  *  * 

(1)  Exports  by  means  other  than  by 
mail.  Two  copies  of  the  declaration  are 
required,  except: 

(i)  Only  one  copy  is  required  for 
shipments  from  the  United  States  to 
Puerto  Rico,  from  Puerto  Rico  to  the 
United  States,  from  the  United  States  or 
Puerto  Rico  to  the  U.S.  Virgin  Islands, 
and  to  Canada,  when  required. 

(ii)  An  additional  copy  may  be 
required  by  paragraph  (f)(3)  of  this 
section. 

***** 

(»)*** 

(1)  Schedule  B  number.  The  Schedule 
B  number,  as  shown  in  the  current 


edition  of  Schedule  B,  Statistical 
Classification  of  Domestic  and  Foreign 
Commodities  Exported  from  the  United 
States,  must  be  entered  in  the 
designated  column  of  the  Declaration 
regardless  of  whether  the  shipment  is 
being  exported  under  a  validated  or 
general  license. 

(2)  Commodity  description  for 
validated  license  shipment.  The 
commodity  description  on  the 
Declaration  for  a  shipment  under  a 
validated  license  shall  be  that  shown  on 
the  related  validated  license.  However, 
where  part  of  the  description  on  the 
license  is  underlined,  only  the 
underlined  portions  need  be  included 
on  the  Declaration.  The  commodity 
description  on  the  license  will  be  stated 
in  Commerce  Control  List  terms,  which 
may  be  inadequate  to  meet  Census 
Bureau  requirements.  In  this  event,  the 
commodity  description  on  the 
Declaration  shall  give  enough  additional 
detail  to  permit  verification  of  the 
Schedule  B  number  (e.g.  size,  material, 
or  degree  of  fabrication). 
***** 


(i)  Commodities  departing  the  United 
States  by  vessel,  which  transited 
through  or  transshipped  in  ports  of  the 
United  States,  destined  from  one  foreign 
country  or  area  to  another. 

(ii)  Foreign  merchandise  exported 
from  a  General  Order  Warehouse  and 
the  reexport  of  merchandise  that  was 
rejected  after  government  inspection  or 
examination.  Shipments  in  bond 
transiting  the  United  States  being 
exported  by  means  of  any  carrier  other 
than  a  vessel  may  be  cleared  for  export 
without  presenting  a  Form  7513,  unless 
a  validated  license  is  required  for  the 
export. 

***** 

(r)  *  *  * 

(1)  *  *  *  An  alternate  procedure  for 
reporting  exports  to  Canada  (when 
required)  and  to  Country  Groups  Q,  T, 

V,  W,  and  Y  is  available  under  which 
qualified  exporters  may  be  authorized  to 
file  monthly  Shipper’s  Export 
Declarations  with  the  Bureau  of  the 
Census  in  lieu  of  individual 
Declarations.  *  *  * 
***** 

Supplement  No.  1  to  Part  786 — 

I  Amended] 

6.  Supplement  No.  1  to  part  786  is 
amended  by  revising  the  title  to  read  as 
follows: 


3  Form  7513  may  be  purchased  from  the 
Superintendent  of  Documents,  U.S.  Government 
Printing  Office,  Washington,  DC  20402,  the  local 
Customs  offices,  or  may  be  privately  printed. 
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Supplement  No.  1  to  Part  786 

FOREIGN  TRADE  STATISTICS 
REGULATIONS  OF  THE  BUREAU  OF 
THE  CENSUS;  SUBPART  D— 
EXEMPTIONS  FROM  THE 
REQUIREMENTS  FOR  THE  RUNG  OF 
SHIPPER’S  EXPORT  DECLARATION 
(15  CFR  30.50-30.58) 

*  *  *  *  • 

Dated:  January  4, 1993. 

James  M.  LeMunyon, 

Acting  Assistant  Secretary  for  Export 
Administration. 

|FR  Doc.  93-303  Filed  1-7-93;  8:45  am) 
BILLING  CODE  3610-OT-M 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  305 
RIN  3084-AA26 

Rules  for  Using  Energy  Cost  and 
Consumption  Information  Used  in 
Labeling  and  Advertising  of  Consumer 
Appliances  Under  the  Energy  Policy 
and  Conservation  Act;  Ranges  of 
Comparability  for  Refrigerators, 
Refrigerator-freezers,  and  Freezers 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Trade 
Commission  amends  its  Appliance 
Labeling  Rule  by  revising  the  ranges  of 
comparability  used  on  required  labels 
for  refrigerators,  refrigerator-freezers, 
and  freezers. 

Under  the  rule,  each  required  label  on 
a  covered  appliance  must  show  a  range, 
or  scale,  indicating  the  range  of  energy 
costs  or  efficiencies  for  all  models  of  a 
size  or  capacity  comparable  to  the 
labeled  model.  This  notice  publishes  the 
new  range  figures,  which,  under 
§§  305.10,  305.11  and  305.14  of  the  rule, 
must  be  used  on  labels  on  refrigerators, 
refrigerator-freezers,  and  freezers 
manufactured  on  and  after  April  8, 1993 
and  in  advertising  of  refrigerators, 
refrigerator-freezers,  and  freezers  in 
catalogs  printed  after  April  8, 1993. 
Properly  labeled  refrigerators, 
refrigerator-freezers,  and  freezers 
manufactured  prior  to  the  effective  date 
need  not  be  relabeled.  Catalogs  printed 
prior  to  the  effective  date  in  accordance 
with  16  CFR  305.14  need  not  be  revised. 
EFFECTIVE  DATE:  April  8,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Mills,  Attorney,  202-326-3035, 
Division  of  Enforcement,  Federal  Trade 
Commission,  Washington.  DC  20580. 
SUPPLEMENTARY  INFORMATION:  On 
November  19, 1979,  the  Commission 


issued  a  final  rule,1  pursuant  to  section 
324  of  the  Energy  Policy  and 
Conservation  Act  of  1975,*  covering 
certain  appliance  categories,  including 
refrigerators,  refrigerator-freezers,  and 
freezers.  The  rule  requires  that  energy 
costs  and  related  information  be 
disclosed  on  labels  and  in  retail  sales 
catalogs  for  all  refrigerators,  refrigerator- 
freezers,  and  freezers  presently 
manufactured.  Certain  point-of-sale 
promotional  materials  must  disclose  the 
availability  of  energy  usage  information. 
If  a  refrigerator,  refrigerator-freezer  or 
freezer  is  advertised  in  a  catalog  from 
which  it  may  be  purchased  by  cash, 
charge  account  or  credit  terms,  then  the 
range  of  estimated  annual  energy  costs 
for  the  product  must  be  included  on 
each  page  of  the  catalog  that  lists  the 
product.  The  required  disclosures  and 
all  claims  concerning  energy 
consumption  made  in  writing  or  in 
broadcast  advertisements  must  be  based 
on  the  results  of  test  procedures 
developed  by  the  Department  of  Energy, 
which  are  referenced  in  the  rule. 

Section  305.8(b)  of  the  rule  requires 
manufacturers,  after  filing  an  initial 
report,  to  report  annually  by  specified 
dates  for  each  product  type.3  Because 
the  costs  for  the  various  types  of  energy 
change  yearly,  and  because 
manufacturers  regularly  add  new 
models  to  their  lines,  improve  existing 
models  and  drop  others,  the  data  base 
from  which  the  ranges  of  comparability 
are  calculated  is  constantly  changing. 

To  keep  the  required  information  in 
line  with  these  changes,  the 
Commission  is  empowered,  under 
section  305.10  of  the  rule,  to  publish 
new  ranges  (but  not  more  often  than 
annually)  if  an  analysis  of  the  new  data 
indicates  that  the  upper  or  lower  limits 
of  the  ranges  have  changed  by  more 
than  15%. 

The  new  figures  for  the  estimated 
annual  costs  of  operation  for 
refrigerators,  refrigerator-freezers,  and 
freezers,  which  were  calculated  using 
the  1992  representative  average  energy 
cost  for  electricity  (8.25  cents  per 
kilowatt-hour)  published  by  DOE  on 
January  14, 1992, 4  have  been  submitted 
and  have  been  analyzed  by  the 
Commission.  New  ranges  based  upon 
them  are  herewith  published. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Appendices  A-l, 
A-2  and  B  of  its  Appliance  Labeling 
Rule  by  publishing  the  following  ranges 


'  44  FR  65466, 16  CFR  Part  305. 

2  Pub.  L.  94-163,  89  Slat.  871  (Dec.  22. 1975). 
a  Reports  for  refrigerators,  refrigerator-freezers 
and  freezers  are  due  by  August  1. 

4  57  FR  1461.  The  Commission  published  these 
Figures  on  February  20.  1992.  at  57  FR  6071. 


of  comparability  for  use  in  the  labeling 
and  advertising  of  refrigerators, 
refrigerator-freezers,  and  freezers 
beginning  April  8, 1993. 

List  of  Subjects  in  16  CFR  Part  305 

Advertising,  Energy  conservation, 
Household  appliances,  Labeling, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  16  CFR  part  305  is 
amended  as  follows: 

PART  305— [AMENDED] 

1.  The  authority  citation  for  part  305 
continues  to  read  as  follows: 

Authority:  Sec.  324  of  the  Energy  Policy 
and  Conservation  Act  (Pub.  L  94-163) 
(1975),  as  amended  by  the  National  Energy 
Conservation  Policy  Act,  (Pub.  L.  95-619) 
(1978),  the  National  Appliance  Energy 
Conservation  Act,  (Pub.  L.  100-12)  (1987), 
and  the  National  Appliance  Energy 
Conservation  Amendments  of  1988,  (Pub.  L. 
100-357)(1988),  42  U.S.C.  6294;  sec.  553  of 
the  Administrative  Procedure  Act,  5  U.S.C. 
553. 

2.  In  Appendices  Al,  A2  and  B, 
Paragraph  1  of  each  and  the 
introductory  text  in  Paragraph  2  of  each 
are  revised  to  read  as  follows: 


Appendix  Al  to  Part  305 — Refrigerators 

1.  Range  Information: 


Manufacturer's  rated  total  refrig¬ 
erated  volume  in  cubic  feet 

Ranges  of  es¬ 
timated  yearly 
energy  costs 

Low 

High 

Less  than  2.5 . 

$23 

$30 

2.5  to  4.4  . 

5 

35 

4.5  10  6.4  . 

23 

51 

6.5  to  8.4  . 

34 

37 

8.5  to  10.4 . 

9 

39 

10.5  to  12.4 . 

40 

41 

12.5  to  14.4 . 

40 

46 

14.5  to  16.4 . 

19 

19 

16.5  and  over . 

36 

59 

2.  Yearly  Cost  Information:  Estimates 
on  the  scale  are  based  on  a  national 
average  electric  rate  of  8.25c  per 
kilowatt  hour. 

*  *  *  *.  * 


Appendix  A2  to  Part  305 — 
Refr  igera  tors-F  reezers 

1.  Range  Information: 


Manufacturer's  rated  total  refrig¬ 
erated  volume  In  cubic  feet 

Ranges  of  es¬ 
timated  yearty 
energy  costs 

Low 

High 

Less  than  10.5 . 

$17 

$59 

10.5  to  12.4 . 

55 

79 

12.5  10  14.4 . 

25 

71 

14.5  to  16.4 . 

31 

72 

16.5  to  18.4 . 

47 

86 

18.5  to  20.4 . „ . 

57 

106 

20.5  to  22.4 _ _ _ _ 

60 

108 

22.5  to  24.4 . 

64 

121 
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Manufacturer's  fated  total  refig- 
e  rated  volume  in  cube  tael 

Ranges  of  es- 
8  mated  yearly 
energy  costa 

Low 

High 

24.5  to  26.4 . 

77 

125 

26.5  to  28.4 . 

!  102 

128 

28.5  and  over . . . . 

:  iq9 

|  133 

’  No  data  submitted 

2.  Yearly  Cost  Information:  Estimates 
on  the  scale  are  based  on  a  national 
average  electric  rate  of  8.25c  per 
kilowatt  hour. 

***** 


Appendix  B  to  Part  305 — Freezers 

1.  Range  Information: 


Manufacturer's  rated  total  refrig¬ 
erated  volume  in  cubic  feet 

Ranges  of  es¬ 
timated  veady 
energy  boats 

Low 

High 

Less  than  5.5 . . . . 

$t4 

$53 

5.5  to  7.4 _ 

28 

45 

7.5  to  9  4 . . 

26 

46 

9.5  to  11.4 . 

30 

58 

11  5  to  13.4 . 

33 

80 

13.5  to  15.4 . 

36 

82 

15.5  to  17.4 . 

48 

89 

17  510  19.4 _ 

50 

|  92 

19.5  to  21 .4  _ ....  _ 

52 

89 

21.5  to  23.4 . . . . . 

46 

59 

23.5  to  25.4 . 

1  n 

i  n 

25  5  to  27.4 . . . 

53 

65 

27.5  to  29.4 . — . . . 

r> 

£) 

29.5  and  over . 

139 

222 

2.  Yearly  Cost  Information:  Estimates 
on  the  scale  are  based  on  a  national 
average  electric  rate  of  8.25c  per 
kilowatt  hour. 


By  direction  of  the  Commission. 
Donald  S.  Clark, 

Secretary. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  73 
[Docket  No.  89C-0480] 

Listing  of  Color  Additives  For  Coloring 
Contact  Lenses;  Vinyl  Alcohol'Methyf 
Methacryfate-C.l.  Reactive  Red  180 
Reaction  Product 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDAJ  is  amending  the 
color  additive  regulations  to  provide  for 
the  safe  use  in  coloring  contact  lenses  of 
the  reaction  product  formed  by 


chemically  bonding  the  dye  CJ. 

Reactive  Red  180  l5-(benzoylamino)-4- 
hydroxy-3-((l-sulfo-6-((2- 
(sulfooxyjethyl)  sulfony*)-2- 
naphthaIenyl)azo)-2,7- 
naphthalenedisulfonic  acid,  tetrasodium 
salt!  (CAS  Reg,  No.  98114-32-0)  to  the 
vinyl  alcohol/methyl  methacrylate 
copolymeric  lens  material.  This  action 
is  in  response  to  a  petition  filed  by  Ciba 
Vision  Corp. 

OATES:  Effective  February  9, 1993, 
except  as  to  any  provisions  that  may  be 
stayed  by  the  filing  of  proper  objections; 
written  objections  by  February  8, 1993. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Park  lawn  Dr., 

Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mitchell  A.  Cheeseman,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216),  Food  and  Drug  Administration, 

200  C  St.  SW..  Washington,  DC  20204, 
202-254-9511. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

In  a  notice  published  in  the  Federal 
Register  of  December  19, 1989  (54  FR 
51945),  FDA  announced  that  a  color 
additive  petition  (CAP  9C0217)  had 
been  filed  by  Ciba  Vision  Corp.,  P.O. 

Box  105069,  Atlanta,  GA  30348.  The 
petition  proposed  that  the  color  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  six  vinyl  sulfone  reactive 
dyes  to  color  contact  lenses  prepared 
from  a  copolymer  that  is  the  reaction 
product  of  the  dye  and  a  polyvinyl 
alcohol/methyl  methacrylate  copolymer. 
The  dyes  are  as  follows: 

(1)  CJ.  Reactive  Black  5  (2,7- 
naphthalenedisulfonic  acid,  4-amino-5- 
hydroxy-3,6-bis((4-((2- 
(sulfooxy)ethyI)sulfonyl)phenyi)azo)-, 
tetrasodium  salt},  CAS  Reg.  No.  17095- 
24-8); 

(2)  C.I.  Reactive  Blue  21  (copper, 
(29H,3lH-phthalocyaninato(2-)- 

N29,N30,N31,N32Ksulfo((4-((2- 

(sulfooxy) 

ethyl)sulfonyl)phenyI)amino)sulfonyl 
derivatives,  CAS  Reg.  No.  73049-92-Oj; 

(3)  C.I.  Reactive  Orange  78  (2- 
napht’nalenesulfonic  acid,  7- 
(acety!amino)-4-hydroxy-3-((4-((2- 
(su  Ifooxy  )ethy  1  )su  1  fony  ljphen  y  l  Jazo)- , 
CAS  Reg.  No.  68189-39-9); 

(4)  C.I.  Reactive  Yellow  15 
(benzenesulfonic  acid,  4-(4,5-dibydro-4- 
((2-methoxy-5-methyl-4-((2- 
(su!fooxy)ethyl)sulfonyl)phenyl)azo)-3- 
methyl-5-oxo-lH-pyrazol-l-yl)-,  CAS 
Reg.  No.  60958—41-0); 

(5)  Ci.  Reactive  Blue  No.  19  (Z- 
anthracenesulfonic  acid,  l-amino-9,10- 


dihydro-9,10-dioxo-4-((3-((2-(sul- 
fooxy)ethyl)sulfonyI)pbenyl)amino)-, 
di sodium  salt,  CAS  Reg.  No.  2580-78- 
1);  and 

(6)  C.I.  Reactive  Red  180  (5- 
(benzoylaminoM-hydroxy-3-((l-suIft>6- 
((2-(sulfooxy)ethylJsulfonyl)-2- 
naphthaIenyi)azo)-2,7- 
naphthalenedisulfonic  add,  tetrasodium 
salt,  CAS  Reg.  No.  98114-32-0). 

Ciba  Vision  Corp.  has  changed  its 
address  to  11460  Johns  Creek  Pkwy., 
Duluth,  GA  30136-1518. 

The  petitioner  has  also  reouested  that, 
at  this  time,  the  agency  regulate 
separately  the  color  additive  formed  by 
the  reaction  of  C.I.  Reactive  Red  180 
with  vinyl  alcohol/methyl  methacrylate 
copolymer.  The  safety  of  the  other  five 
vinyl  alcohol/methyl  methacrylate-dye 
reaction  products  is  still  under  review, 
and  the  agency’s  decision  with  regard  to 
regulation  of  these  color  additives  will 
be  addressed  in  a  later  Federal  Register 
document.  The  petition  was  filed  under 
section  706  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
376). 

II.  Applicability  of  The  Act 

With  the  passage  of  the  Medical 
Device  Amendments  of  1976  (Pub.  L. 
94-295),  Congress  mandated  the  listing 
of  color  additives  for  use  in  medical 
devices  ivhen  the  color  additive  comes 
in  direct  contact  with  the  body  for  a 
significant  period  of  time  (21  U.S.C 
376(a)).  The  use  of  the  vinyl  alcohol/ 
methyl  methacrylate-GI.  Reactive  Red 
180  reaction  product  as  a  color  additive 
in  contact  lenses  is  subject  to  this  listing 
requirement.  The  color  additive  is 
added  to  contact  lenses  in  such  a  way 
that  at  least  some  of  the  color  additive 
will  come  in  contact  with  the  eye  when 
the  lenses  are  worn.  In  addition,  the 
lenses  are  intended  to  be  placed  on  the 
eye  for  several  hours  a  day,  each  day,  for 
1  year  or  more.  Thus,  tha  color  additive 
will  be  in  direct  contact  with  the  body 
for  a  significant  period  of  time. 
Consequently,  the  use  of  the  color 
additive  currently  before  the  agency  is 
subject  to  the  statutory  listing 
requirement. 

III.  Identity 

The  color  additive  is  the  reaction 
product  of  the  reactive  dye  C.I.  Reactive 
Red  180  [5-(benzoylamino)-4-hydroxy-3- 
((l-sulfo-6-((2-(sulfooxy)ethyl)suI£ony)J- 
2-naphthaIenyl)azo)-2,7- 
naphthaienedisulfonic  acid,  tetrasodium 
salt]  (CAS  Reg.  No.  98114-32-0)  and  the 
vinyl  alcohol/methyl  methacrylate 
copolymer.  The  dye  is  reacted  with 
contact  lenses  fabricated  from  the  vinyl 
alcohol/methyl  methacrylate  copolymer. 
During  the  reaction,  the  sulfate  groups 
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of  the  dye  are  replaced  by  ether  linkages 
to  the  copolymeric  lens  material.  As  a 
result,  a  thin  layer  of  colored 
copolymeric  material  forms  on  the 
surface  of  the  lenses  and  colors  the 
contact  lenses.  As  part  of  the 
manufacturing  process,  the  lenses  are 
thoroughly  washed  to  remove  unbound 
dye. 

IV.  Safety  Evaluation 

The  agency  believes  that  because  the 
reactive  dye  C.I.  Reactive  Red  180  has 
a  significantly  lower  molecular  weight 
than  the  vinyl  alcohol/methyl 
methacrylate-dye  copolymer,  it  would 
be  more  readily  absorbed  into  the  body 
than  the  copolymeric  color  additive  and 
would  thus  be  expected  to  show  a 
greater  toxic  effect.  Therefore,  the  safety 
evaluation  of  the  subject  color  additive 
focused  primarily  on  C.I.  Reactive  Red 
180. 

FDA  concludes  horn  the  data 
submitted  in  the  petition  and  from  other 
relevant  information  that  the  exposure 
to  C.I.  Reactive  Red  180  from  its  use  to 
produce  the  color  additive  in  the 
contact  lenses  is  3.3  nanograms  (ng)  per 
person  per  day.  The  exposure  calculated 
by  the  agency  was  based  on  two  factors. 
First,  from  extraction  studies  conducted 
by  the  petitioner  on  contact  lenses 
colored  with  the  vinyl  alcohol/methyl 
methacrylate-C.I.  Reactive  Red  180 
reaction  product,  the  agency  has 
determined  that  the  amount  of  dye  that 
could  migrate  from  the  colored  contact 
lenses  is  no  more  than  0.6  micrograms 
(|ig)  per  lens.  Secondly,  the  agency 
made  two  worst -case  assumptions  that: 

(1)  A  user  will  replace  lenses  colored 
with  the  vinyl  alcohol/methyl 
methacrylate-C.I.  Reactive  Red  180 
reaction  product  once  each  year  with  a 
new  pair  of  lenses  tinted  with  the  same 
color  additive:  and  (2)  100  percent  of 
the  extractible  reactive  dye  will  migrate 
from  the  lenses  into  the  eyes  over  the  1- 
year  period.  Because  these  assumptions 
are  worst-case  estimates,  exposure  to 
C.I.  Reactive  Red  180  from  its  use  to 
produce  the  color  additive  in  contact 
lenses  is  likely  to  be  less  than  3.3  ng  per 
person  per  day  (Ref.  1). 

In  evaluating  the  safety  of  the  reactive 
dye  C.I.  Reactive  Red  180,  the  agency 
considered  two  in-vitro  cytotoxicity 
studies  contained  in  its  files  on  C.I. 
Reactive  Red  180  by  the  direct -contact 
method.  From  these  studies,  the 
maximum  noncytotoxic  concentration 
for  the  reactive  dye  was  determined  to 
be  10  pg  per  milliliter  (mL)  using  mouse 
fibroblast  cells.  In  addition,  the 
petitioner  conducted  toxicity  tests  to 
establish  that  the  vinyl  alcohol/methyl 
methacrylate-C.I.  Reactive  Red  180 
reaction  product  is  safe  for  use  in 


coloring  contact  lenses.  These  tests 
included  in-vitro  cytotoxicity  studies  on 
the  lenses  and  on  lens  extracts  using 
mouse  fibroblast  cells  and  the  agar- 
overlay  method.  The  petitioner  also 
conducted  an  acute  systemic  toxicity 
test  on  mice  using  lens  extracts  and  21- 
day  ocular  irritation  studies  on  rabbits 
using  the  colored  lenses.  The  above 
referenced  studies  demonstrated  no 
evidence  of  cytotoxicity,  acute  systemic 
toxicity,  or  ocular  irritation. 

To  relate  the  no-effect  level  of  10  pg/ 
mL,  established  in  the  direct-contact 
cytotoxicity  studies  on  C.I.  Reactive  Red 
180,  to  the  3.3  ng  per  person  per  day 
exposure  from  wearing  the  colored 
lenses,  the  agency  calculated  the 
maximum  concentration  level  of 
reactive  dye  in  each  eye  that  would 
result  from  the  use  of  the  contact  lens. 
The  agency  estimated  that  the  daily 
exposure  to  reactive  dye  in  each  eye 
would  be  1.65  ng  and  that  this  would  be 
diluted  by  the  average  daily  tear  film  of 
1.2  mL  produced  in  each  eye.  This 
concentration  is  equal  to  a  maximum 
daily  concentration  in  the  tear  flow  of 
the  eye  of  1.38  ng/mL.  When  this 
concentration  is  compared  with  the  no¬ 
effect  level  of  10  pg/mL,  this  represents 
a  7, 300- fold  safety  factor  for  this 
proposed  use  of  C.I.  Reactive  Red  180. 

Based  upon  the  available  toxicity 
data,  the  small  amount  of  vinyl  alcohol/ 
methyl  methacrylate-C.I.  Reactive  Red 
180  reaction  product  in  the  contact 
lenses,  and  the  agency’s  exposure 
calculation,  FDA  finds  that  the  reaction 
product  formed  by  chemically  bonding 
the  dye  C.I.  Reactive  Red  180  to  vinyl 
alcohol/methyl  methacrylate  copolymer 
is  safe  for  use  as  a  color  additive  in 
contact  lenses.  FDA  further  concludes 
that  the  use  of  the  color  additive  shall 
not  exceed  the  minimum  amount 
reasonably  expected  to  accomplish  the 
intended  coloring  effect.  Batch 
certification  is  not  required  to  ensure 
safety. 

V.  Conclusions 

Based  on  data  contained  in  the 
petition  and  other  relevant  information, 
FDA  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  the  petitioned  use  of  vinyl 
alcohol/methyl  methacrylate-C.I. 
Reactive  Red  180  reaction  product  as  a 
color  additive  in  contact  lenses,  and  that 
the  additive  is  safe  and  suitable  for  the 
intended  use.  Therefore,  the  agency  is 
amending  the  regulations  by  adding 
new  §73.3127. 

VI.  Inspection  of  Documents 

In  accordance  with  §  71.15  (21  CFR 
71.15),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 


reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  (address  above)  by 
appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  §  71.15,  the  agency  will 
delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

VII.  Environmental  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency’s  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

VIII.  Reference 

The  following  reference  has  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Memorandum  from  the  Food  and  Color 
Additives  Review  Section  to  the  Indirect 
Additives  Branch.  "CAP’S  8C0212  and 
9C0217  -  Ciba  Vision  Corp.  Remazol  Red  180 
for  Use  in  Colored  Contact  Lenses.  Validation 
of  Limit  of  Detection.  Submission  dated  7-8- 
91,"  February  24. 1992. 

IX.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  February  8, 1993,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
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objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  tire  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  73 

Color  additives,  Cosmetics,  Drugs, 
Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  73  is 
amended  as  follows: 

PART  73— LISTING  OF  COLOR 
ADDITIVES  EXEMPT  FROM 
CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
part  73  continues  to  read  as  follows: 

Authority:  Secs.  201. 401. 402. 403. 409, 
501,  502,  505, 601. 602. 701.  706  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act  (21 
U.S.Q  321. 341, 342,  343. 348.  351,  352.  355, 
361,362.371.376). 

2.  New  $  73.3127  is  added  to  subpart 
D  to  read  as  follows: 

$73.3127  Vinyl  alcotiot/methyl 
methacrylate-dye  reaction  product*. 

(a)  Identity.  The  color  additive  is 
formed  by  reacting  a  dye  with  a  vinyl 
alcohol/methyl  methacrylate  copolymer, 
so  that  the  sulfate  groups  of  the  dye  are 
replaced  by  ether  linkages  to  the  vinyl 
alcohol/methyl  methacrylate  copolymer. 
The  dye  is:  Ci.  Reactive  Red  180  (5- 
(benzoylamino)-4-hydroxy-3-  ((1-sulfo- 
6-U  2~{  sulfooxy  Jethy  l)sul  fony  l)-2- 
naphthalenyljazo)-  2.7- 
naphthalenedisulfonic  acid,  tetrasodium 
salt]  (CAS  Reg.  No.  98114-32-0). 

(b)  Uses  and  restrictions.  (1)  The 
substance  fisted  in  paragraph  (a)  of  this 
section  may  be  used  to  color  contact 
lenses  in  amounts  not  to  exceed  the 
minimum  reasonably  required  to 
accomplish  the  intended  coloring  effect. 

(2)  As  part  of  the  manufacturing 
process,  the  lenses  containing  the  color 
additive  are  thoroughly  washed  to 
remove  unbound  reactive  dye. 

(3)  Authorization  and  compliance 
with  this  use  shall  not  be  construed  as 
waiving  any  of  the  requirements  of 
sections  510(k),  515,  and  520(g)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act).  A  person  intending  to 
introduce  a  device  containing  a  vinyl 
alcohol/methyl  methacrylate-dye 
reaction  product  listed  under  this 
section  into  commerce  shall  submit  to 
the  Food  and  Drug  Administration 
either  a  premarket  notification  in 


accordance  with  subpart  E  of  part  807 
of  this  chapter,  if  the  device  is  not 
subject  to  premarket  approval,  or  submit 
and  receive  approval  of  an  original  or 
supplemental  premarket  approval 
application  if  die  device  is  subject  to 
premarket  approval. 

(c)  Labeling.  The  label  of  the  color 
additive  shall  conform  to  the 
requirements  of  §  70.25  of  this  chapter. 

(d)  Exemption  from  certification. 
Certification  of  this  color  additive  is  not 
necessary  for  the  protection  of  the 
public  health,  ana  therefore,  this  color 
additive  is  exempt  from  the  certification 
requirements  of  section  706(c)  of  the  act. 

Dated:  December  31, 1992. 

Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  93-317  Filed  1-7-93;  8:45  am) 
BILUNG  CODE  <150-01 -f 


21  CFR  Part  888 
(Docket  No.  99P-0387] 

Medical  Devices;  Reclassification  and 
Codification  of  Htp  Joint  Metal/ 
Polymer/Metal  Semi-Constrained 
Porous-Coated  Uncemented 
Prosthesis 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  Tire  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
reclassification  and  codification  of  the 
hip  joint  metal/ polymer/metal  semi- 
constrained  porous-coated  uncemented 
prosthesis.  FDA  issued  an  order  in  the 
form  of  a  letter  to  two  manufacturers 
reclassifying  the  device  from  class  III 
into  class  II.  Accordingly,  FDA  is 
amending  the  regulations  as  set  forth 
below. 

DATES:  The  reclassification  was  effective 
February  21, 1992.  This  final  rule 
becomes  effective  February  8, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nirmal  K.  Mishra,  Center  for  Devices 
and  Radiological  Health  (HFZ— 410), 
Food  and  Drug  Administration,  1390 
Piccard  Dr.,  Rockville,  MD  20850,  301- 
427-1036. 

SUPPLEMENTARY  INFORMATION:  On 

September  12, 1989,  FDA  filed  a 
reclassification  petition  submitted  by 
Richards  Medical  Co.  (Richards)  and 
Intermedics  Orthopedics,  Inc. 
(Intermedics),  requesting  reclassification 
of  the  hip  joint  metal/pofymer/metal 
semi-constrained  porous-coated 
uncemented  prosthesis  from  class  III 
into  class  II.  FDA  consulted  with  the 
Orthopedic  and  Rehabilitation  Devices 
Panel  (the  Panel).  During  an  open  public 


meeting  on  September  22, 1989,  the 
Panel  recommended  that  FDA  reclassify 
the  hip  joint  metal/polymer/metal  semi- 
constrained  porous-coated  prosthesis 
from  class  in  into  class  II  and  that  FDA 
assign  a  low  priority  for  the 
establishment  of  a  performance  standard 
for  the  generic  type  of  device  under 
section  514  of  the  Federal  Food,  Dreg, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
360d). 

FDA  fully  considered  the  Panel’s 
recommendations  and  tentatively  agreed 
that  the  generic  type  of  device  should  be 
reclassified  from  class  ID  into  class  D 
and  that  the  promulgation  of  a 
performance  standard  for  the  device 
should  be  8  low  priority. 

The  Safe  Medical  Devices  Act  of  1990 
(the  SMDA)  amended  the  act  to  change 
the  definition  of  a  class  D  device.  Under 
the  SMDA,  class  II  devices  are  those 
devices  for  which  there  is  insufficient 
information  to  show  that  general 
controls  themselves  will  ensure  safety 
and  effectiveness,  but  for  which  there  is 
sufficient  information  to  establish 
special  controls  to  provide  such 
assurance,  including  the  promulgation 
of  a  performance  standard.  Thus,  the 
definition  of  a  class  II  device  was 
changed  from  "performance  standards” 
to  “special  controls."  FDA*s  final 
determination  was  made  under  the 
standard  set  forth  in  the  SMDA. 

It  is  the  agency’s  position  that  the 
SMDA  does  not  require  the  agency  to 
obtain  new  reclassification 
recommendations  from  a  panel  which 
had  recommended  reclassification 
under  the  previous  standards.  The  Panel 
recommended  the  hip  joint  metal/ 
polymer/metal  semi-constrained  porous 
coated  prosthesis  be  reclassified  from 
class  HI  (premarket  approval)  into  class 
H  (performance  standards).  Under  the 
SMDA,  FDA  may  establish  a 
performance  standard,  as  well  as 
establish  other  special  controls, 
including  postmarket  surveillance, 
patient  registries,  guidelines,  and  other 
appropriate  actions  it  believes  necessary 
to  provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device. 

In  the  Federal  Register  of  July  15, 
1991  (56  FR  32145).  FDA  published  a 
notice  of  the  Panel's  recommendations 
and  invited  public  comment.  FDA 
received  eight  comments  regarding  the 
reclassification  proposal  for  the  generic 
type  of  device.  All  of  the  comments 
supported  reclassification,  although  six 
of  them  expressed  concern  about 
various  aspects  of  the  device 
description,  e.g.,  the  materials,  pore 
morphology,  and  specifications.  Each 
comment  was  addressed  in  the  order, 
which  is  available  for  examination  in 
the  Docket  Management  Branch  (HFA- 


3228 


Federal  Register  /  Vol.  58.  No.  5  /  Friday,  January  8,  1993  /  Rules  and  Regulations 


305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 

Rockville,  MD  20857. 

After  reviewing  the  data  in  the 
petition  and  presented  before  the  Panel, 
and  after  considering  the  Panel’s 
recommendation  and  the  comments 
received.  FDA  ordered  the 
reclassification  of  the  generic  type  of 
device  horn  class  III  into  class  II.  As 
required  by  21  CFR  860.134(b)(7)  of  the 
regulations,  FDA  is  announcing  the 
reclassification  of  this  generic  type  of 
device.  In  addition,  FDA  is  issuing  a 
final  rule  that  codifies  the 
reclassification  of  this  device  by  adding 
new  §  888.3358  Hip  joint  metal/ 
polymer/metal  semi-constrained 
porous-coated  uncemented  prosthesis 
(21  CFR  888.3358). 

The  agency  has  determined  under  21 
CFR  25.24(e)(2)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

After  considering  the  economic 
consequences  of  approving  this 
reclassification,  FDA  certifies  that  this 
final  rule  requires  neither  a  regulatory 
impact  analysis,  as  specified  in 
Executive  Order  12291,  nor  a  regulatory 
flexibility  analysis,  as  specified  in  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354).  This  reclassification  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  petitioners  and  all  future 
manufacturers  of  the  generic  type  of 
device  are  relieved  of  the  costs  of 
complying  with  the  premarket  approval 
requirements  in  section  515  of  the  act 
(21  U.S.C.  360e). 

There  are  no  offsetting  costs  that 
manufacturers  would  incur  from 
reclassification  into  class  II  other  than 
those  associated  with  complying  with 
special  controls  under  section 
513(a)(1)(B)  of  the  act  (21  U.S.C. 
360c(a)(l)(B)),  or  meeting  a  performance 
standard  if  established.  The  actual  cost 
of  complying  with  these  requirements 
cannot  be  determined  in  advance.  The 
magnitude  of  the  economic  savings  from 
approval  of  this  petition  depends  on  the 
extent  of  studies  the  petitioners  would 
have  conducted  in  support  of  new 
premarket  approval  applications 
(PMA's),  or  supplements  to  existing 
PMA's,  and  the  number  of  future 
competitors  satisfying  the  requirements 
of  premarket  approval.  None  of  these 
parameters  can  be  reliably  calculated  to 
permit  quantification  of  the  economic 
savings. 


List  of  Subjects  in  21  CFR  Part  888 

Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  888  is 
amended  as  follows: 

PART  888 — ORTHOPEDIC  DEVICES 

1.  The  authority  citation  for  21  CFR 
part  888  continues  to  read  as  follows: 

Authority:  Secs.  501,  510,  513,  515,  520, 

701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  351,  360,  360c,  360e,  360j, 

371). 

2.  New  §  888.3358  is  added  to  subpart 
D  to  read  as  follows: 

§  888.3358  Hip  joint  metal/polymer/metal 
semi-constrained  porous-coated 
uncemented  prosthesis. 

(a)  Identification.  A  hip  joint  metal/ 
polymer/metal  semi-constrained 
porous-coated  uncemented  prosthesis  is 
a  device  intended  to  be  implanted  to 
replace  a  hip  joint.  The  device  limits 
translation  and  rotation  in  one  or  more 
planes  via  the  geometry  of  its 
articulating  surfaces.  It  has  no  linkage 
across  the  joint.  This  generic  type  of 
device  has  a  femoral  component  made 
of  a  cobalt-chromium-molybdenum  (Co- 
Cr-Mo)  alloy  or  a  titanium-aluminum- 
vanadium  (Ti-6A1-4V)  alloy  and  an 
acetabular  component  composed  of  an 
ultra-high  molecular  weight 
polyethylene  articulating  bearing 
surface  fixed  in  a  metal  shell  made  of 
Co-Cr-Mo  or  Ti-6Al-4V.  The  femoral 
stem  and  acetabular  shell  have  a  porous 
coating  made  of,  in  the  case  of  Co-Cr-Mo 
substrates,  beads  of  the  same  alloy,  and 
in  the  case  of  Ti-6A1-4V  substrates, 
fibers  of  commercially  pure  titanium  or 
Ti-6Al-4V  alloy.  The  porous  coating  has 
a  volume  porosity  between  30  and  70 
percent,  an  average  pore  size  between 
100  and  1,000  microns,  interconnecting 
porosity,  and  a  porous  coating  thickness 
between  500  and  1,500  microns.  The 
generic  type  of  device  has  a  design  to 
achieve  biological  fixation  to  bone 
without  the  use  of  bone  cement. 

(b)  Classification.  Class  II. 

Dated:  December  24, 1992. 

Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

IFR  Doc.  93-316  Filed  1-7-93;  8:45  am] 
BILLING  CODE  4160-01 -F 


DEPARTMENT  OF  THE  TREASURY 
Office  of  Foreign  Assets  Control 
31  CFR  Part  580 

Haitian  Transactions  Regulations 

AGENCY:  Office  of  Foreign  Assets 
Control,  Treasury. 

ACTION:  Policy  statement. 


SUMMARY:  The  Office  of  Foreign  Assets 
Control  (“FAC”)  is  extending  all  current 
licenses  issued  under  §  580.515  of  the 
Haitian  Transactions  Regulations,  31 
CFR  part  580.  These  licenses,  which 
authorize  transactions  in  connection 
with  both  the  exportation  to  Haiti  of 
articles  containing  specified  parts  or 
materials,  and  the  importation  into  the 
United  States  of  specified  articles 
assembled  in  Haiti  containing  materials 
or  parts  exported  from  the  United 
States,  are  extended  to  January  31, 1994. 
Additionally,  to  clarify  the  reporting 
requirements  with  respect  to  such 
licenses  FAC  is  instructing  licensees  to 
refer  to  specific  language  in  preparing 
the  transaction  summary  sections  of 
their  required  quarterly  reports. 

EFFECTIVE  DATE:  January  6,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  I.  Pinter.  Chief  of  Licensing  (tel.: 
202/622-2480),  or  William  B.  Hoffman, 
Chief  Counsel  (tel.:  202/622-2410), 
Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury, 

Washington,  DC  20220. 

Accordingly,  under  the  authority  of 
50  U.S.C.  1701  et  seq.,  E.O.  12775  (56 
FR  50641,  Oct.  7,  1991),  and  E.O.  12779 
(56  FR  55975,  Oct  30. 1991),  the  Office 
of  Foreign  Assets  Control  gives  notice 
that: 

1.  All  licenses  issued  and  in  effect 
pursuant  to  §  580.515  of  the  Haitian 
Transactions  Regulations,  31  CFR  part 
580,  are  extended  to  January  31, 1994. 

2.  Holders  of  such  licenses  need  not 
file  requests  for  renewal  with  the  Office 
of  Foreign  Assets  Control. 

3.  Quarterly  reports  filed  pursuant  to 
such  licenses  shall  describe  all  exports 
and  imports  of  authorized  articles, 
components  and  materials  by 
referencing  the  descriptive  labels  given 
to  these  items  in  §  1  (a)  and  (b)  of  the 
licenses.  Items  not  on  the  prescribed  list 
are  to  be  separately  grouped,  and 
persons  engaged  in  transactions 
involving  these  items  should  contact  the 
Licensing  Division  of  the  Office  of 
Foreign  Assets  Control  (202/622-2480) 
to  seek  clarification  or  an  appropriate 
license  amendment. 
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Dated:  December  16, 1992. 

R.  Richard  Newcomb, 

Director,  Office  of  Foreign  Assets  Control. 

Approved:  January  4, 1993. 

Nancy  L.  Worthington, 

Acting  Assistant  Secretary  (Enforcement). 
[FR  Doc.  93-416  Filed  1-6-93;  9:28  ami 
BILLING  CODE  441&-25-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

43  CFR  Public  Land  Order  6955 

[OR-943-42 10-06;  GP2-396;  OR-21783 
(WASH)] 

Partial  Revocation  of  Bureau  of  Land 
Management  Order  Dated  June  18, 

1947;  Washington 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  revokes  a  Bureau 
of  Land  Management  order  insofar  as  it 
affects  680  acres  of  public  lands 
withdrawn  for  Bureau  of  Reclamation’s 
Columbia  River  Basin  Project.  The  lands 
are  no  longer  needed  for  reclamation 
purposes.  The  revocation  is  needed  to 
permit  disposal  of  the  lands  through 
land  exchange  under  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  This  action  will  open  the 
lands  to  surface  entry  and  mining 
subject  to  other  segregations  of  record. 
The  lands  have  been  and  will  remain 
open  to  mineral  leasing. 

EFFECTIVE  DATE:  February  8, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Kauffman,  BLM  Oregon  State 
Office,  P.O.  Box  2965,  Portland,  Oregon 
97208-2965,  (563)-280-7162. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 

1714  (1988),  it  is  ordered  as  follows: 

1.  Bureau  of  Land  Management  Order 
dated  June  18, 1947,  which  withdrew 
public  lands  for  use  by  the  Bureau  of 
Reclamation  for  reclamation  purposes  in 
connection  with  the  Columbia  River 
Basin  Project,  is  hereby  revoked  insofar 
as  it  affects  the  following  described 
lands: 

Willamette  Meridian 
T.  23  N.,  R.  27  E., 

Sec.  12,  SEV4SWV4  and  SW'ASE’A; 

Sec.  14,  SV2NEV4,  NEV4SWV4,  and 
SWSWV4; 

Sec.  22.  NEV4NEV4,  SV2NEV4,  SEV4NWV4, 
EViSW’A,  and  WV2SEV4; 

Sec.  24,  NV2NWV4. 

The  areas  described  aggregate  680.00  acres 
in  Grant  County. 


2.  At  8:30  a.m.  on  February  8, 1993, 
the  lands  will  be  opened  to  the 
operation  of  the  public  land  laws 
generally,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  8:30  a.m.  on 
February  8, 1993,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

3.  At  8:30  a.m.  on  February  8, 1993, 
the  lands  will  be  opened  to  location  and 
entry  under  the  United  States  mining 
laws,  subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law. 
Appropriation  of  any  of  the  lands 
described  in  this  order  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1988),  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Dated:  December  22, 1992. 

Dave  O’Neal, 

Assistant  Secretary  of  the  Interior. 

(FR  Doc.  93-396  Filed  1-7-93;  8:45  am) 
BILUNG  CODE  4310-33-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  572 
[Docket  No.  91-27;  Notice  3] 

RIN  2127-AC87 

Anthropomorphic  Test  Dummies; 
Newborn  Infant  Test  Dummy 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 

ACTION:  Final  rule. 

SUMMARY:  This  notice  amends 
regulations  on  Anthropomorphic  Test 
Dummies,  by  establishing  specifications 
for  a  newborn  infant  test  dummy  to  be 
used  in  testing  infant  restraints.  NHTSA 
believes  standardizing  the  dummy  used 
to  test  infant  restraints  will  enable 


NHTSA  and  the  child  passenger  safety 
community  to  evaluate  those  restraints 
in  a  fuller  and  more  uniform  manner. 
Adding  the  dummy  to  the  agency 
regulations  is  a  first  step  toward 
possibly  specifying  the  dummy  for  use 
in  testing  the  compliance  of  infant 
restraints  with  Federal  Motor  Vehicle 
Safety  Standard  (FMVSS)  No.  213,  Child 
Restraint  Systems.  The  issue  of 
amending  FMVSS  213  to  specify  use  of 
the  dummy  in  compliance  testing  under 
that  standard  will  be  exDlored  in  future 
rulemaking. 

DATES:  The  amendment  is  effective  on 
July  1, 1993.  The  incorporation  by 
reference  of  certain  publications  listed 
in  the  regulation  is  approved  by  the 
Director  of  the  Federal  Register  as  of 
July  1. 1993. 

Petitions  for  reconsideration  of  the 
final  rule  must  be  received  by  February 
8, 1993. 

ADDRESSES:  Petitions  for  reconsideration 
should  refer  to  the  docket  number  and 
notice  number  of  the  notice  and  be 
submitted  to:  Administrator,  room  5220, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  St.,  SW., 
Washington,  DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Hott,  NHTSA  Office  of  Vehicle 
Safety  Standards,  room  5320C,  400 
Seventh  St.,  SW.,  Washington,  DC 
20590  (202-366-0247). 

SUPPLEMENTARY  INFORMATION:  This 
notice  amends  part  5.'  2, 
Anthropomorphic  Te.  I  Dummies,  (o 
establish  specifications  for  a  test 
dummy  representing  a  newborn  infant. 
(49  CFR  part  572).  The  regulatory  text 
adopted  today  is  identical  in  all 
significant  respects  to  that  proposed  by 
the  notice  of  proposed  rulemaking 
(NPRM). 

Child  test  dummies  specified  in  part 
572  enable  NHTSA  to  dynamically  test 
child  restraint  systems  in  a  manner  that 
is  both  measurable  and  repeatable.  The 
addition  of  the  newborn  infant  dummy 
will  encourage  testing  of  infant  restraint 
systems  in  a  fuller  and  more  uniform 
manner. 

NHTSA  already  has  four  child 
dummies  specified  in  Part  572  for 
testing  child  restraint  systems.  Two  of 
the  dummies,  a  six-month-old  and 
three-year-old  child  dummy,  are 
incorporated  into  the  compliance  test 
procedures  of  FMVSS  213,  Child 
Restraint  Systems  (49  CFR  571.213; 
SS7.1,  7.2).  In  other  words,  these  two 
dummies  are  used  by  NHTSA  to 
determine  whether  restraints  comply 
with  the  dynamic  performance 
requirements  of  FMVSS  213.  The  other 
two  dummies,  a  nine-month-old  and 
six-year-old  child  dummy,  are  not  yet 
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incorporated  into  FMVSS  213,  and  thus 
are  not  used  in  compliance  testing. 

The  nine-month-old  and  six-year-old 
dummies  were  recently  added  to  part 
572.  The  specifications  for  both  became 
effective  in  1992  (see,  56  FR  41077 
(nine-month-old  dummy);  56  FR  57830 
(six-year-old  dummy)).  The  new 
dummies  were  adopted  to  improve  the 
testing  of  child  restraints  for  research 
purposes.  These  new  dummies  more 
closely  represent  the  size,  weight  and 
mass  distribution  of  the  children  for 
whom  some  restraints  are  designed  than 
do  the  present  six-month-old  and  three- 
year-old  dummies.  With  more 
representative  dummies,  real  world 
crashes  can  be  better  simulated,  and  the 
performance  of  the  restraints  better 
evaluated.  For  example,  restraints  are 
usually  recommended  for  children  of 
certain  weight  ranges,  such  as  from  30 
to  60  pounds.  A  restraint  recommended 
for  such  a  weight  range  is  currently 
tested  with  a  single  size  of  dummy:  The 
three-year-old,  33-pound  part  572 
dummy.  Testing  the  restraint  with  not 
only  that  dummy,  but  also  the  six-year- 
old,  47-pound  dummy,  would  provide  a 
fuller  evaluation  of  the  safety  provided 
by  the  restraint  for  the  range  of  children 
recommended  for  it. 

While  the  newly  specified  dummies 
are  currently  used  only  for  research, 
NHTSA  plans  to  propose  rulemaking  on 
the  issue  of  incorporating  them  into  the 
test  procedure  of  FMVSS  213.  The 
newborn  infant  dummy  specified  in 
today’s  rule  would  be  included  in  that 
rulemaking. 

Summary  of  the  Final  Rule 

The  newborn  infant  test  dummy, 
commercially  known  as  SA100N,  is 
based  on  a  simple  design  representing 
the  dimensions  and  mass  distribution 
characteristics  of  a  50th  percentile 
newborn  infant.  It  is  20  inches  long  and 
weighs  7.5  pounds.  The  dummy  is 
scaled  down  from  the  design  of  the  six- 
month-old  test  dummy  currently 
specified  in  part  572.  The  six-month-old 
dummy,  developed  by  the  Federal 
Aviation  Administration’s  Civil 
Aeronautical  Institute  (CAMI),  has  been 
used  successfully  to  test  child  restraint 
systems  since  the  mid-1970’s.  NHTSA’s 
tests  have  shown  that  the  newborn 
dummy’s  kinematic  responses  in  a 
dynamic  test  are  repeatable  and 
reproducible. 

The  newborn  infant  dummy  is  used  to 
assess  the  ability  of  infant  restraints  to 
retain  their  occupants  and  maintain 
their  structural  integrity  during  dynamic 
testing.  Because  of  its  construction,  the 
dummy  cannot  be  instrumented  to 
measure  the  forces  exerted  on  it  during 
a  crash. 


The  newborn  dummy  is  specified  by 
descriptive  design  specifications  that 
ensure  that  each  dummy  will  vary  little 
from  other  newborn  dummies  in  its 
construction  and  performance.  The 
specifications  for  the  newborn  infant 
dummy  consist  of  a  drawing  package 
that:  Shows  the  component  parts,  the 
subassemblies,  and  the  assembly  of  the 
complete  dummy;  and  defines  the 
materials  and  sets  the  specifications  for 
the  dummy’s  component  parts.  The 
drawings  for  the  newborn  dummy  are 
available  for  inspection  in  NHTSA 
docket  91-27-N02.  In  addition,  NHTSA 
has  developed  a  construction  manual 
for  the  dummy,  which  is  based  on  the 
manual  for  the  six-month-old  dummy. 
The  construction  manual  for  the 
newborn  dummy  is  available  for 
inspection  in  NHTSA  docket  91-27- 
N03.  Copies  of  the  drawings  and 
construction  manual  can  be  obtained 
from  Reprographic  Technologies,  Inc.  , 
1111  14th  St.,  NW.,  Washington,  DC 
20005,  telephone  (202)  628-6667  or 
(202) 408-8789. 

Background 

NHTSA  published  the  NPRM  for  the 
newborn  infant  dummy  on  August  12, 
1991  (56  FR  38108).  The  agency  issued 
the  proposal  for  the  new  dummy  to 
enable  NHTSA  and  others  to  obtain  a 
more  accurate  evaluation  of  restraints 
designed  for  newborn  infants,  than  that 
obtained  by  use  of  the  six-month-old 
dummy  alone.  The  proposal  responded 
to  a  petition  for  rulemaking  from  Mr.  D. 
Friedman  requesting  NHTSA  to  revise 
FMVSS  213  and  part  572  to  specify  use 
of  the  newborn  dummy  in  FMVSS  213 
compliance  tests. 

The  proposed  newborn  infant  dummy 
had  to  De  newly  developed  by  NHTSA. 
NHTSA  surveyed  the  dummies  that 
were  available  in  the  marketplace  and 
did  not  find  one  suitable  for  the 
agency’s  purposes.  These  dummies  were 
the  “P-O”  dummy  developed  by 
Institute  Voor  Wegtransportmiddelen 
(TNO)  of  the  Netherlands,  and  the 
“Baby  Anne"  dummy  that  is  used  for 
training  obstetric  nurses  in  the  care  and 
feeding  of  newborns.  NHTSA’s  reasons 
for  concluding  that  the  dummies  were 
unsuitable  were  fully  discussed  in  the 
NPRM.  (See,  56  FR  at  38109.)  Briefly 
stated,  NHTSA’s  main  concerns  related 
to  both  dummies’  biofidelity  (i.e.,  how 
human-like  they  would  have  been  in  an 
impact),  and  to  Baby  Anne’s  cepability 
to  provide  repeatable  results. 
(Repeatability  refers  to  the  repetition  of 
similar  impact  responses  by  the  same 
dummy.) 

NHTSA  developed  the  newborn 
infant  dummy  by  scaling  down  the 
design  of  the  six-month-old  CAMI 
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dummy.  The  agency  determined  that  the 
dummy’s  kinematic  responses  in  a 
dynamic  test  are  repeatable  and 
reproducible.  (Reproducibility  refers  to 
the  variation  of  impact  responses  among 
different  dummies.)  Id. 

In  December  1991,  NHTSA  reopened 
the  comment  period  for  the  newborn 
infant  proposal.  The  reason  for  the 
action  was  to  provide  interested  persons 
the  opportunity  to  inspect  the  drawings 
and  construction  manual  for  the 
dummy,  which  were  not  available 
during  the  original  comment  period.  56 
FR  63922,  December  6, 1991. 

Comments  on  the  NPRM 

NHTSA  received  eleven  comments  on 
the  proposal.  Commenters  included 
Arkansas’  health  department,  consumer 
coalition  groups,  the  University  of 
Michigan,  child  restraint  manufacturers 
and  motor  vehicle  manufacturers.  The 
commenters  generally  supported 
establishing  specifications  for  a 
newborn  infant  dummy.  However,  some 
commenters  had  concerns  about 
NHTSA’s  choice  of  the  SA100N 
dummy. 

Alternative  Dummies 

The  Center  for  Auto  Safety  stated  the 
SA100N  dummy  is  acceptable  for  now, 
but  asked  whether  NHTSA  made  a 
“comprehensive  survey  of  possible 
sources’’  for  infant  dummy  candidates. 
The  answer  is  that  NHTSA  asked  all  the 
anthropomorphic  test  dummy 
manufacturers  and  a  number  of  child 
passenger  safety  researchers  about  the 
availability  of  a  newborn  infant  dummy. 
The  inquiry  identified  the  TNO  P-O 
dummy  and  the  Baby  Anne  dummy  as 
the  possible  candidates.  As  mentioned 
above,  neither  of  the  dummies  was 
suitable. 

For  Motor  Company  suggested  that 
NHTSA  consider  another  dummy  rather 
than  SA100N.  Ford  said  that  First 
Technology  Safety  Systems  and  the 
Society  of  Automotive  Engineers  have 
just  finished  the  initial  prototype  of  an 
instrumented,  six-month-old  infant 
dummy.  Ford  believed  that  “a  down¬ 
size  version  of  this  new  dummy  would 
offer  more  potential  for  meaningful 
safety  testing  of  infant  restraints”  than 
the  SA100N  dummy. 

The  agency  does  not  agree  another 
dummy  should  be  considered  at  this 
time.  The  prototype  six-month-old 
dummy  described  in  Ford’s  comment 
has  not  yet  been  fully  evaluated  to 
determine  its  suitability  as  an 
anthropomorphic  test  device.  If  the  six- 
month-old  dummy  were  determined  to 
be  suitable,  the  dummy  would  then 
have  to  be  scaled  down  to  the  newborn 
size.  The  scaled  down  model  would 


Federal  Register  /  Vol.  58,  No.  5  /  Friday,  January  8,  1993  /  Rules  and  Regulations 


3231 


then  have  to  be  evaluated  for  its 
suitability.  Each  of  these  steps  would  be 
time  consuming,  and  would  result  in 
delays  in  incorporating  specifications 
for  the  newborn  dummy  in  part  572. 
NHTSA  does  not  believe  those  delays 
are  warranted,  given  the  adequacy  of  the 
SA100N  dummy.  Of  course,  the  part  572 
specifications  can  be  amended  if 
necessary,  at  any  time.  If  a  preferred 
newborn  dummy  is  developed  in  the 
future,  rulemaking  can  be  initiated  to 
determine  whether  such  dummy  should 
replace  the  SA100N  dummy. 

Advocates  for  Highway  and  Auto 
Safety  (Advocates)  recommended  that 
NHTSA  should  work  on  developing  a 
dummy  whose  head-neck  design 
replicates  the  “highly  undeveloped  neck 
musculature”  of  an  infant.  NHTSA  will 
keep  abreast  of  the  developments  in  the 
anthropomorphic  test  dummy  field.  As 
better  dummies  become  available,  the 
agency  will  consider  the  desirability  of 
modifying  part  572. 

Material  Specifications 

The  University  of  Michigan  (UM)  said 
that  the  canvas  skin  specified  for 
covering  the  exterior  of  the  proposed 
dummy  is  too  heavy,  coarse  and  stiff  for 
the  dummy’s  small  structure.  UM 
suggested  that  lighter  weight  synthetic 
materials  could  be  used  in  place  of  the 
canvas,  and  in  place  of  the  material 
used  for  the  dummy’s  skeleton. 

NHTSA  is  not  aware  of  any  problems 
with  the  dummy’s  canvas  or  skeleton. 
The  dummy  has  demonstrated  its 
suitability  as  a  test  device  in  dynamic 
tests.  NHTSA  concludes  there  is 
insufficient  reason  to  change  the 
material  specifications  that  had  been 
proposed  for  the  dummy. 

Size  and  Weight 

Advocates  stated  that  the  dummy  is  of 
a  “reasonable  size  and  weight  that 
accommodates  a  high  percentage  of  full- 
term  infants.”  However,  Advocates 
stated  that  a  significant  proportion  of 
newborn  infants  released  from  the 
hospital  weigh  less  than  7.5  pounds, 
due  to  increasing  numbers  of  premature 
infants  surviving  birth  and  full-term  low 
birth  weight  infants.  The  commenter 
suggested  that  a  higher  percentage  of 
newborns  could  be  represented  by  the 
dummy  if  its  weight  and  length  were 
below  7.5  pounds  and  20  inches. 

The  agency  believes  the  SA100N 
dummy  adopted  today  appropriately 
represents  newborns.  The  median  birth 
weight  newborn  infant  in  1988,  which 
has  not  changed  since  1984,  was  seven 
pounds,  seven  ounces.  (National  Center 
for  Health  Statistics,  Vol.  39,  No.  4, 
August  1990.)  The  dummy’s  weight  at 
7.5  pounds  is  in  the  50th  percentile  for 


newborn  weights.  If  the  dummy  were  to 
weight  less  than  7.5  pounds,  it  would 
not  be  as  representative  of  newborn 
infants  in  the  higher  weight  ranges. 
NHTSA  also  notes  that  the  ratio  of  low 
birth  weight  newborn  infants  to  other 
newborn  infants  is  decreasing.  In  1975, 
it  was  7.39  percent;  in  1987,  6.9  percent. 
(National  Center  for  Health  Statistics, 
Trends  in  Low  Birth  Weight:  United 
States,  1975-85,  October  1989.)  Given 
this  trend,  reducing  the  weight  of  the 
SA100N  dummy  might  reduce  the 
percentage  of  newborns  represented  by 
the  dummy  in  the  future. 

UM  and  Century  compared  the 
newborn  dummy  to  anthropometric  data 
for  infants  from  zero  to  three  months 
and  concluded  that  the  dummy  is  too 
small  in  the  head  and  waist  and  too 
large  in  the  chest. 

NHTSA  designed  the  dummy  to 
conform  to  anthropometric  data  for  a 
50th  percentile  newborn  infant,  rather 
than  to  data  for  infants  from  zero  to 
three  months,  which  is  what  UM  used. 
The  agency  decided  that  the  dummy 
should  represent  a  newborn  infant 
rather  than  an  older  infant  because  it 
may  be  more  difficult  for  some  restraints 
to  prevent  the  ejection  of  the  smaller 
body  than  the  larger  one.  The  newborn 
dummy  could  be  used  to  test  infant 
restraints  in  conjunction  with  the  six- 
month-old  infant  and  nine-month-old 
child  dummies  currently  specified  in 
subparts  D  and  J  of  49  CFR  part  572.  The 
newborn  dummy  would  ensure  that  the 
restraint  is  able  to  protect  the  very 
young  infant  as  well  as  older  infants  and 
children  for  whom  the  restraint  is 
designed. 

The  data  NHTSA  used  for  the 
newborn  infant  dummy  were  obtained 
from  "Growth  and  Development  of 
Children,”  eighth  edition,  Year  Book 
Medical  Publishers,  Inc.  The  data  are  as 


follows: 

Weight  . . .  7.5  pounds. 

Head  circumference  .  13.8  inches. 

Chest  circumference  . .  13.7  inches. 

Height . .  19.9  inches. 

The  SA100  dummy’s  measurements  are  as 
follows: 

Weight  .  7.5  pounds. 

Head  circumference  .  13.9  inches. 

Chest  circumference .  14.0  inches. 

Height .  20.5  inches. 


The  SA100N  dummy  compares 
favorably  with  these  data.  Since  the 
dummy  is  pliable  and  will  be  used  as  an 
inertial  loading  device,  the  slight 
increase  in  chest  circumference  and  the 
slight  differences  in  torso  shape  should 
have  little  effect  on  its  dynamic 
performance. 


Knee  Flexibility 

Advocates  was  concerned  about  the 
flexibility  of  the  dummy's  knees.  The 
dummy  has  less  joint  articulation  than 
a  newborn  infant.  The  dummy  was 
designed  to  be  stiffer  to  improve  its 
durability  for  repeated  testing. 

Advocates  believed  that  the  dummy’s 
knees  should  be  more  flexible  because 
“stiff  knees  help  to  restrain  the  dummy 
in  both  front  and  rear  impacts.” 
Advocates  was  concerned  that  some 
infants  could  be  asphyxiated  by  a 
“cross-tis”  on  a  restraint  if  the  infant 
“submerges”  in  the  system.  Advocates 
believed  stiff  knees  can  prevent  the 
dummy  from  sliding  down  into  the 
restraint,  which  reduces  the  use  of  the 
dummy  to  evaluate  the  risk  of 
asphyxiation. 

NHTSA  does  not  believe  that  the 
dummy’s  knees  would  artificially 
restrain  the  dummy.  Its  legs  are 
relatively  straight  and  flex  at  the  hip. 
When  placed  in  a  rear-facing  child 
restraint,  it  positions  correctly  into  the 
restraint  without  bending  its  knees 
(unlike  the  TNO  dummy,  whose  knees 
are  permanently  molded  into  the  flexed 
position).  During  a  frontal  impact  the 
dummy  is  free  to  shift  toward  the  back 
of  the  child  restraint  without  its  knees 
“hooking”  on  the  restraint.  The  hooking 
phenomenon  is  more  likely  to  occur 
with  the  TNO  dummy,  with  its  flexed 
knees,  than  with  the  SA100N  dummy. 

Construction  Manual 

No  commenter  objected  to  the 
agency’s  proposal  to  use  the  six-month- 
old  dummy’s  construction  manual  for 
the  newborn  dummy.  However,  NHTSA 
has  decided  that  the  newborn  infant 
dummy  should  have  its  own 
construction  manual,  because  use  of  a 
different  dummy’s  construction  manual 
might  be  confusing.  The  new 
construction  manual  is  also  clearer  than 
the  six-month-old  dummy  manual,  in 
that  it  references  the  specific  drawings 
for  the  newborn  infant  dummy. 

This  final  rule  does  not  have  any 
retroactive  effect.  Under  section  103(d) 
of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (Safety  Act;  15  U.S.C. 
1392(d)),  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
state  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State’s  use.  Section  105  of  the 
Safety  Act  (15  U.S.C.  1394)  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
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Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  hie  suit 
in  court. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12291  (Federal 
Regulation )  and  DOT  Regulatory 
Policies  and  Procedures 

The  agency  has  analyzed  the 
economic  and  other  effects  of  this  rule 
and  has  determined  that  they  are  neither 
“major”  within  the  meaning  of 
Executive  Order  12291  nor  “significant” 
within  the  meaning  of  the  Department 
of  Transportation  regulatory  policies 
and  procedures.  The  specifications  for 
the  newborn  dummy  are  intended  to 
facilitate  the  evaluation  of  crash 
protection  for  newborn  children  for 
research  purposes  only.  The  rule  would 
not  require  any  manufacturer  to  produce 
or  use  the  dummy.  Further,  the  addition 
of  the  newborn  infant  dummy  to  part 
572  will  not  require  any  manufacturer  to 
make  any  changes  to  any  child  restraint 
system.  The  dummy  would  not  be  used 
in  Standard  213  compliance  testing 
unless  the  agency  decided  to  do  so  after 
thoroughly  evaluating  and  discussing 
such  use  and  its  costs  and  other  impacts 
in  a  separate  rulemaking. 

The  agency  estimates  that  the 
newborn  test  dummy  can  be 
manufactured  for  $2,500  to  $5,000  per 
unit,  depending  on  the  manufacturer. 
Since  the  dummy  is  designed  to  be 
reusable,  its  cost  can  be  amortized  over 
a  number  of  tests.  The  materials  used  in 
the  dummy  are  obtainable  readily  and 
are  similar  to  the  materials  used  in  the 
six-month-old  dummy  described  in 
subpart  D  of  part  572.  For  these  reasons, 
the  agency  has  determined  that  the 
economic  effects  of  the  amendments  are 
so  minimal  that  a  full  regulatory 
evaluation  is  not  required. 

Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act,  NHTSA  has  evaluated 
the  effects  of  this  action  on  small 
entities.  There  are  several  child 
anthropomorphic  test  device 
manufacturers  currently  operating  in 
this  country.  Any  of  these 
manufacturers  could  fabricate  this 
dummy.  However,  only  one 
manufacturer.  First  Technology  Safety 
Systems,  currently  has  direct  experience 
in  fabrication.  This  notice  neither 
requires  newborn  dummies  to  comply 
with  the  specifications,  nor  requires  die 
use  of  the  specified  dummy  in  child 
restraint  testing.  However,  the  agency 
anticipates  that  the  existence  of  the 
specifications  would  cause  purchasers 


seeking  newborn  dummies  to  select 
only  those  newborn  dummies  that  meet 
those  specifications.  NHTSA  believes 
that  use  of  the  dummy  would  not  affect 
the  sales  or  use  of  other  currently- 
specified  part  572  child  dummies,  since 
those  dummies  would  continue  to  be 
used  in  testing  child  restraint  systems. 
Small  organizations  and  small 
governmental  jurisdictions  that  deal 
with  automotive  child  safety  would  not 
be  significantly  affected  since  the 
potential  cost  increments  associated 
with  this  proposed  action  would  have 
negligible  effects  on  the  purchase  price 
of  applicable  child  restraint  systems,  if 
at  all. 

Based  upon  the  above  evaluation,  I 
certify  that  today’s  amendment  to  part 
572  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly, 
no  final  regulatory  flexibility  analysis 
has  been  prepared. 

Executive  Order  12612 

This  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  tentatively 
determined  that  the  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

National  Environmental  Policy  Act 

The  agency  has  also  analyzed  this  rule 
for  the  purpose  of  the  National 
Environmental  Policy  Act,  and 
tentatively  determined  that  it  would  not 
have  any  significant  impact  on  the 
quality  of  the  human  environment. 

Regulatory  Information  Number  (RIN) 

A  RIN  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  572 

Motor  vehicle  safety,  Incorporation  by 
reference. 

In  consideration  of  the  foregoing, 
NHTSA  amends  49  CFR  part  572  as 
follows: 

PART  572 — {AMENDED] 

1.  The  authority  citation  for  part  572 
continues  to  read  as  follows: 

Authority:  15  U.S.C  1392, 1401, 1403,  and 
1407;  delegation  of  authority  at  49  CFR  1.50. 


2.  Subpart  K,  consisting  of  §§  572.90 
through  572.91,  is  added  to  read  as 
follows: 

Subpart  K — Newborn  Infant 

572.90  Incorporated  materials 

572.91  General  description 

Subpart  K— Newborn  infant 
{  572.90  incorporation  by  reference. 

(a)  The  drawings  and  specifications 
referred  to  in  §  572.91(a)  are  hereby 
incorporated  in  subpart  K  by  reference. 
These  materials  are  thereby  made  part  of 
this  regulation.  The  Director  of  the 
Federal  Register  approved  that  materials 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  of  the  materials  may  be 
inspected  at  NHTSA ’s  Docket  Section. 
400  Seventh  Street,  SW.,  room  5109, 
Washington,  DC,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

(b)  The  incorporated  material  is 
available  as  follows: 

(1)  Drawing  numbers  126-0000 
through  126-0015  (sheets  1  through  3), 
126-0017  through  126-0027,  and  a  parts 
list  entitled  “Parts  List  for  CAMI 
Newborn  Dummy,"  are  available  from 
Reprographic  Technologies,  1111 14th 
Street,  NW.,  Washington,  DC  20005. 
(202) 628-6667. 

(2)  A  construction  manual  entitled, 
“Construction  of  the  Newborn  Infant 
Dummy”  (July  1992)  is  available  from 
Reprographic  Technologies  at  the 
address  in  paragraph  (b)(1)  of  this 
section. 

§  572.91  General  description. 

(a)  The  representative  newborn  infant 
dummy  consists  of  a  drawings  and 
specifications  package  that  contains  the 
following  materials: 

(1)  Drawing  numbers  126-0000 
through  126-0015  (sheets  1  through  3), 
126-0017  through  126-0027,  and  a  parts 
list  entitled  “Parts  List  for  CAMI 
Newborn  Dummy”;  and, 

(2)  A  construction  manual  entitled, 
“Construction  of  the  Newborn  Infant 
Dummy”  (July  1992). 

(b)  The  structural  properties  of  the 
dummy  are  such  that  the  dummy 
conforms  to  this  part  in  every  respect 
both  before  and  after  being  used  in 
dynamic  tests  specified  in  Standard  No. 
213  of  this  chapter  (§571.213). 

Issued  on  January  5, 1993. 

Marion  C.  Blakey, 

Administrator. 

[FR  Doc.  93-440  Filed  1-7-93;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
Issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  tire 
rule  malting  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  Part  29 

[Docket  No.  TB-92-42J 

Subpart  A — Policy  Statement  and 
Regulations  Governing  the  Extension 
of  Tobacco  Inspection  and  Price 
Support  Services  to  New  Markets  and 
to  Additional  Sales  on  Designated 
Markets 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Department  is  proposing 
to  expand  the  geographical  area  of  a 
designated  tobacco  auction  market  from 
3  miles  to  5  miles  of  the  boundaries  of 
the  city  or  town.  This  would  allow  more 
flexibility  in  building  new  warehouses. 
In  many  markets  zoning  laws  and  the 
cost  of  land  make  it  impossible  to  build 
new  warehouses  within  the  3-mile  limit. 
With  the  spread  of  residential 
development  and  other  businesses 
seeking  lower  cost  advantages,  it  has 
become  necessary  for  new  warehouses 
to  locate  further  outside  the  city  limits. 
OATES:  Comments  should  be  received  on 
or  before  Febiaary  8, 1993. 

ADDRESSES:  Send  comments  to  the 
Director,  Tobacco  Division,  Agricultural 
Marketing  Service  (AMS)  United  States 
Department  of  Agriculture  (USDA), 
Room  502  Annex  Building,  P.O.  Box 
96456,  Washington,  DC  20090-6456. 
Comments  will  be  available  for  public 
inspection  at  this  location  during 
regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Director,  Tobacco  Division.  AMS, 
USDA,  Room  502  Annex  Building,  P.O. 
Box  96456,  Washington,  DC  20090- 
6456.  Telephone  (202)  205-0567. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  Department 
proposes  to  make  minor  revisions  of  the 


definition  ‘‘Designated  market”  in 
subpart  A,  §  29.1(e). 

Tne  amendment  would  expand  the 
geographical  boundaries  of  tobacco 
auction  markets  designated  by  the 
Secretary  under  section  5  of  the  Tobacco 
Inspection  Act  to  that  geographical  area 
within  5  road  miles  of  the  boundary  of 
that  town  or  city.  It  would  also  allow 
warehouses  in  existence  and  which 
received  price  support  and  inspection 
services  during  the  1992  marketing 
season  to  continue  to  operate  at  the 
same  location.  This  change  would  allow 
more  flexibility  in  building  new 
warehouses.  In  many  markets  the  spread 
of  residential  development,  zoning  laws, 
and  the  cost  of  land  make  it  difficult  to 
build  new  warehouses  within  the  3-mile 
limit. 

This  proposed  rule  has  been  reviewed 
under  USDA  procedures  established  to 
implement  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and 
has  been  determined  to  be  “nonmajor” 
because  it  does  not  meet  any  of  the 
criteria  established  for  major  rules 
under  the  Executive  Order. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
proposed  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 
There  are  no  administrative  procedures 
which  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
this  rule. 

Additionally,  in  conformance  with 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.),  full 
consideration  has  been  given  to  the 
potential  economic  impact  on  small 
business.  Most  of  the  firms  which 
would  be  affected  by  this  rule  are  small 
businesses.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR  121.2) 
as  those  having  gross  annual  revenues 
for  the  last  3  years  of  less  than  $500,000, 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
Administrator,  Agricultural  Marketing 
Service,  has  determined  that  this  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  rule  would  not 
substantially  affect  the  normal 


movement  of  the  commodity  in  the 
marketplace.  Compliance  with  this 
proposed  rule  would  not  impose 
substantial  direct  economic  cost, 
recordkeeping,  or  personnel  workload 
changes  on  small  entities,  and  would 
not  alter  the  market  share  of  competitive 

{>ositions  of  small  entities  relative  to  the 
arge  entities  and  would  in  no  way 
affect  normal  competition  in  the 
marketplace. 

The  Department  of  Agriculture  is 
committed  to  carrying  out  its  statutory 
and  regulatory  mandates  in  a  manner 
that  best  serves  the  public  interest. 
Therefore,  where  legal  discretion 
permits,  the  Department  actively  seeks 
to  promulgate  regulations  that  promote 
economic  growth,  create  jobs,  are 
minimally  burdensome  and  are  easy  for 
the  public  to  understand,  use  or  comply 
with.  In  short,  the  Department  is 
committed  to  issuing  regulations  that 
maximize  net  benefits  to  society  and 
minimize  costs  imposed  by  those 
regulations.  This  principle  is  articulated 
in  President  Bush’s  January  28, 1992, 
memorandum  to  agency  heads,  and  in 
Executive  Orders  12291  and  12498.  The 
Department  applies  this  principle  to  the 
full  extent  possible,  consistent  with  law. 

The  Department  has  developed  and 
reviewed  this  regulatory  proposal  in 
accordance  with  these  principles. 
Nonetheless,  the  Department  believes 
that  public  input  from  all  interested 
persons  can  be  invaluable  to  ensuring 
that  the  final  regulatory  product  is 
minimally  burdensome  and  maximally 
efficient.  Therefore,  the  Department 
specifically  seeks  comments  and 
suggestions  from  the  public  regarding 
any  less  burdensome  or  more  efficient 
alternative  that  would  accomplish  the 
purposes  described  in  the  proposal. 
Comments  suggesting  less  burdensome 
or  more  efficient  alternatives  should  be 
addressed  to  the  agency  as  provided  in 
this  Notice. 

All  persons  who  desire  to  submit 
written  data,  views,  or  arguments  for 
consideration  in  connection  with  the 
proposal  may  file  them  with  the 
Director,  Tobacco  Division,  Agricultural 
Marketing  Service,  United  States 
Department  of  Agriculture,  Room  502 
Annex  Building,  P.O.  Box  96456, 
Washington,  D.C.  20090-6456,  not  later 
than  February  8, 1993. 

List  of  Subjects  in  7  CFR  Part  29 

Administrative  practice  and 
procedure,  Advisory  committees, 
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Government  publications.  Imports, 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements,  Tobacco. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  the 
regulations  of  7  CFR  part  29  be  amended 
as  follows: 

PART  29— TOBACCO  INSPECTION 

Subpart  A — Policy  Statement  and 
Regulations  Governing  the  Extension 
of  Tobacco  Inspection  and  Price 
Support  Services  to  New  Markets  and 
to  Additional  Sales  on  Designated 
Markets 

1.  The  authority  citation  for  subpart  A 
continues  to  read  as  follows: 

Authority:  Sec.  14,  49  Stat.  734,  as 
amended;  sec.  4, 62  Stat.  1070,  as  amended, 

7  U.S.C.  511m,  15  U.S.Q  714b.  Interpret  or 
apply  sec.  5,  62  Stat.  1072  secs.  101, 401, 

403,  63  Stat.  1051,  as  amended,  1054  as 
amended,  15  U.S.Q  714c,  7  U.S.Q  1441, 

1421, 1423. 

2.  Paragraph  (e)  of  §  29.1  would  be 
revised  to  read  as  follows: 

§  29.1  Definitions 
*  *  *  *  * 

(e)  Designated  market  means  an 
auction  market  designated  by  the 
Secretary  under  section  5  of  the  Tobacco 
Inspection  Act  including  the  town  or 
city  which  is  the  population  center  of 
the  market  and  whose  name  the  market 
bears  and  all  of  the  geographical  area 
within  5  road  miles  of  the  boundaries  of 
said  city  or  town  as  they  are  constituted 
on  January  1, 1993.  Provided,  That  any 
warehouse  beyond  these  boundaries 
which  received  tobacco  inspection  and 
price  support  services  during  the  1992 
marketing  season  shall  continue  to 
receive  such  services  at  the  same 
location  regardless  of  any  prohibition 
contained  herein:  And  further  provided, 
That  this  geographical  limitation  may  be 
waived  by  the  Secretary  after  a  hearing 
held  pursuant  to  §§  29.2  and  29.3. 
***** 

Dated:  December  29, 1992. 

Daniel  D.  Haley, 

Administrator  Agricultural  Marketing 
Service. 

Keitb  D.  Bjerk, 

Administrator,  Agricultural  Stabilization  and 
Conservation  Service. 

IFR  Doc.  93-201  Filed  1-7-92;  8:45  am) 

BILUNG  CODE  3410-02- -M 


7  CFR  Parts  56  and  59 

[Docket  No.  PY-92-001] 

RIN  05S1-AA66 

Refrigeration  and  Labeling 
Requirements  for  Shell  Eggs 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  On  October  27, 1992,  the 
Agricultural  Marketing  Service  (AMS) 
published  a  proposed  rule  with  request 
for  comments  in  the  Federal  Register 
(57  FR  48569).  The  proposal  would 
require  shell  eggs  to  be  stored  at  an 
ambient  temperature  at  45  °F  (7.2  °C)  or 
below  after  packing,  and  transported 
under  refrigeration  at  an  ambient 
temperature  of  45  °F  (7.2  °C)  or  below. 
The  proposal  also  contains  egg  carton 
labeling  requirements  to  remind 
consumers  to  keep  eggs  refrigerated. 
AMS  is  extending  the  comment  period 
to  March  29, 1993,  because  an  industry 
organization  requested  additional  time 
to  evaluate  the  proposed  rule. 

DATES:  Written  comments  must  be 
received  on  or  before  March  29, 1993. 
ADDRESSES:  Send  written  comments,  in 
duplicate,  to  Janice  L.  Lockard,  Chief, 
Standardization  Branch,  Poultry 
Division,  Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture, 
room  3944-South,  P.O.  Box  96456, 
Washington,  DC  20090-6456. 

Comments  received  may  be  inspected  at 
this  location  between  8  a.m.  and  4:30 
p.m.,  Eastern  Time,  Monday  through 
Friday,  except  holidays.  State  that  your 
comments  refer  to  Docket  No.  PY-92- 
001.  Comments  concerning  the 
information  collection  requirements 
contained  in  this  action  should  be  sent 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20603,  Attn:  Desk  Officer  for  the 
Agricultural  Marketing  Service,  USDA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janice  L.  Lockard,  Chief, 

Standardization  Branch  (202)  720-3506. 
SUPPLEMENTARY  INFORMATION:  On 
October  27, 1992,  AMS  published  a 
proposed  rule  in  the  Federal  Register 
(57  FR  48569)  to  amend  7  CFR  parts  56 
8nd  59.  The  amendments  would  require 
refrigeration  of  eggs  at  or  below  45  °F 
(7.2  °C)  after  they  are  packed  into 
containers  destined  for  the  ultimate 
consumer.  The  proposed  regulations 
would  also  require  that  such  containers 
be  labeled  to  indicate  that  refrigeration 
is  required. 

Since  the  publication  of  the  proposed 
rule,  an  industry  organization  has 


requested  additional  time  to  evaluate 
the  proposed  rule  and  make  comments. 
The  United  Egg  Producers  (UEP)  is 
initiating  an  independent  survey  of  egg 
production  facilities  to  determine  the 
most  efficient  and  cost-effective 
refrigeration  methods.  Various  time/ 
temperature  devices,  insulation 
materials,  and  cooling  units  are  being 
studied,  as  well  as  usage  of  holding  and 
pre-cooling  areas.  Also,  UEP  plans  to 
conduct  trial  runs  on  refrigerated 
transport  vehicles. 

UEP  has  requested  an  additional  90 
days  to  evaluate  the  results  of  the  survey 
before  submitting  comments.  AMS  has 
determined  that  there  is  sufficient 
justification  for  extending  the  comment 
period  to  March  29, 1993. 

Dated:  December  31, 1992. 

Daniel  D.  Haley, 

Administrator. 

IFR  Doc.  93-326  Filed  1-7-93;  8:45  am) 
BILLING  CODE  3410-02-M 


7  CFR  Part  958 

[Docket  No.  FV-92-093PR] 

Onions  Grown  in  Certain  Designated 
Counties  in  Idaho  and  Malheur  County, 
OR;  Reopening  of  Comment  Period  on 
Proposed  Rule 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Reopening  of  the  comment 
period. 

SUMMARY:  Notice  is  hereby  given  that 
the  time  period  for  filing  comments  is 
reopened  on  the  proposed  rule  for 
Idaho-Eastern  Oregon  onions  published 
in  the  October  6, 1992,  issue  of  the 
Federal  Register.  That  action  proposed 
amending  the  handling  regulation  to 
change  the  term  "pearl  onion”  and 
reduce  the  maximum  size  of  exempt 
pearl  onions.  This  action  provides 
additional  opportunity  for  comments, 
including  submitting  alternative 
proposals  to  the  proposed  rule. 

DATES:  Comments  must  be  received  by 
January  22, 1993. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456,  room 
2523-S,  Washington,  DC  20090-6456. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  further  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 


Federal  Register  /  Vol.  58,  No.  5  /  Friday,  January  8,  1993  1  Proposed  Rules 


3235 


Gary  Olson,  Northwest  Marketing  Field 
Office,  1220  SW.  Third  Avenue,  room 
369,  Portland,  Oregon,  97204,  telephone 
(503)  326-2724,  or  Robert  F.  Matthews, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456,  room 
2523-S,  Washington,  DC  20090-6456, 
telephone  (202)  690-0464. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  rule  was  proposed  under 
Marketing  Agreement  No.  130  and 
Order  No.  958,  both  as  amended,  (7  CFR 
part  958)  (order),  regulating  the 
handling  of  onions  grown  in  Idaho  and 
Malheur  County,  Oregon.  The  marketing 
agreement  and  order  are  authorized  by 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the  Act. 

The  proposed  rule  was  issued  on 
October  1, 1992,  and  published  in  the 
October  6, 1992,  Federal  Register  (57  FR 
45993).  It  proposed  to  amend  the 
handling  regulation  to  change  the  term 
“pearl  onions”  to  “pickier  onions”  and 
reduce  the  maximum  size  exemption  for 
such  onions  from  1V«  inches  to  1  inch 
in  diameter.  Comments  were  requested 
from  October  6  through  November  5, 
1992.  Under  the  current  handling 
regulation,  pearl  onions  as  large  as  1V« 
inches  in  diameter  are  exempt  from 
grade,  size,  maturity,  assessment  and 
inspection  requirements,  while  other 
white  onions  more  than  1  inch  in 
diameter  must  meet  minimum 
requirements  in  these  areas.  The  action 
was  proposed  to  cover  onions 
competing  with  regulated  onions  and  to 
eliminate  the  ambiguity  over  which 
onions  are  exempt  and  which  onions  are 
regulated  by  establishing  a  new,  smaller, 
size  range  for  exempt  pearl  onions  that 
more  closely  follows  current  industry 
practice. 

One  comment  was  received  from  a 
pearl  onion  producer/handlar  in  Idaho 
objecting  to  the  proposed  change  for 
several  reasons.  The  commentor 
contends  that:  The  industry  does  not 
generally  consider  pearl  onions  to  be  V* 
inch  to  1  inch  in  diameter,  that  smaller- 
sized  pearl  onions  do  not  lend 
themselves  well  to  mechanical  topping 
and  packing  procedures,  and  do  not 
store  well;  that  most  of  the  pearl  onion 
market  is  for  sizes  from  1  to  1V-*  inches 
in  diameter;  that  “pearl  onions”  should 
not  be  redefined  as  “pickier  onions”; 
that  pearl  onions  up  to  l3/*  inches  in 
diameter  do  not  compete  with  other, 
regulated,  onion  supplies  in  the  market; 
and  that  the  proposed  regulation  could 
prevent  shipment  of  smaller-sized  red 
and  yellow  pearl  onions.  The 
commentor  also  disagreed  with 
explanations  in  the  proposed  rule 


regarding  the  justification  for  a  1990 
rulemaking  action  which  increased  the 
size  of  exempt  pearl  onions  to  1V« 
inches  in  diameter,  and  regarding 
cultural  practices  employed  in  the 
production  of  pearl  onions. 

The  U.S.  Department  of  Agriculture 
has  determined  that  it  is  in  the  public 
interest  to  reopen  the  comment  period 
for  this  proposed  rule.  Such  action  will 
provide  interested  persons  more  time  to 
review  this  proposed  rule  and  submit 
additional  written  views  and 
information  pertinent  to  the  proposed 
changes  and  on  any  alternative 
proposals.  Accordingly,  the  comment 
period  is  reopened  to  January  22, 1993. 

List  of  Subjects  in  7  CFR  Part  958 

Marketing  agreements,  Onions, 
Reporting  and  recordkeeping 
requirements. 

Authority:  Secs.  1-19,  48  Stat.  31,  as 
amended;  7  U.S.C  601-674. 

Dated:  December  31, 1992. 

Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
[FR  Doc.  93-325  Filed  1-7-93;  8:45  am] 

BILUMQ  COOC  3410-02-41 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  208, 211,  and  225 

[Regulations  H,  K  and  Y;  Docket  No.  R- 
0792] 

Membership  of  State  Banking 
Institutions  in  the  Federal  Reserve 
System;  International  Banking 
Operations;  Bank  Holding  Companies 
and  Change  in  Bank  Control;  Criminal 
Referral  Report 

AGENCY;  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  An  interagency  task  force  has 
designed  a  uniform  multiagency 
criminal  referral  form  in  order  to 
facilitate  compliance  with  financial 
institutions’  criminal  activity  reporting 
requirements,  to  enhance  law 
enforcement  agencies’  ability  to 
investigate  and  prosecute  the  matters 
reported  in  the  criminal  referrals,  and  to 
develop  and  maintain  a  new  interagency 
database.  This  uniform  criminal  referral 
form  will  replace  the  various  criminal 
referral  forms  that  are  currently  being 
used  by  federal  bank,  thrift  and  credit 
union  regulatory  agencies  and  by 
financial  institutions.  The  purpose  of 
the  proposed  regulation  is  to  create  a 
uniform  criminal  referral  reporting 
requirement  for  all  domestic  and  foreign 
financial  institutions  operating  in  the 
United  States. 


DATES:  Comments  on  this  proposed 
regulation  must  be  received  by  February 
8, 1993. 

ADDRESSES:  Comments  should  be  sent 
to:  Board  of  Governors  of  the  Federal 
Reserve  System,  Mr.  William  Wiles, 
Secretary  of  the  Board,  20th  and  C 
Streets,  NW.,  Washington,  DC  20551, 
attention  Docket  No.  R-0792. 

FOR  FURTHER  INFORMATION  CONTACT: 
Herbert  A.  Biem,  Deputy  Associate 
Director,  (202)  452-2620,  Richard  A. 
Small,  Special  Counsel,  (202)  452-5235, 
or  Mark  Leemon,  Senior  Attorney,  (202) 
452-5206,  Division  of  Banking 
Supervision  and  Regulation,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  C  Streets,  NW., 
Washington,  DC  20551.  For  the  hearing 
impaired  only.  Telecommunication 
Device  for  the  Deaf  (TDD),  Dorothea 
Thompson,  (202)  452-3544,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  C  Streets,  NW. 
Washington,  DC  20551. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  federal  financial  institutions 
regulatory  agencies  are  the  Office  of  the 
Comptroller  of  the  Currency  (the 
“OCC”J,  the  Board  of  Governors  of  the 
Federal  Reserve  System  (the  “Board”), 
the  Federal  Deposit  Insurance 
Corporation  (the  "FDIC”),  the  Office  of 
Thrift  Supervision  (the  “OTS”),  and  the 
National  Credit  Union  Administration 
(the  “NCUA”).  These  agencies  are 
charged  with  safeguarding  the  safety 
and  soundness  of  financial  institutions 
with  operations  in  the  United  States, 
including  national  banks,  credit  unions, 
savings  associations,  state-chartered 
banks,  bank  and  thrift  holding 
companies  and  their  nonbank 
subsidiaries.  Edge  and  Agreement 
corporations,  and  all  U.S.  offices  of 
foreign  banks.  Pursuant  to  their 
respective  enabling  statutes,  these 
agencies  are  responsible  for  ensuring 
that  financial  institutions  apprise 
federal  law  enforcement  authorities  of 
any  violation  or  suspected  violation  of 
a  criminal  statute.  Fraud,  abusive 
insider  transactions,  check  kiting 
schemes,  money  laundering  and  other 
crimes  can  cause  significant  financial 
losses,  pose  serious  threats  to  a  financial 
institution’s  continued  viability  and,  if 
unchecked,  may  undermine  the  public 
confidence  in  the  financial  services 
industry.  The  law  enforcement 
community  needs  to  receive  timely 
information  regarding  criminal  and 
suspected  criminal  activity  that  is 
sufficiently  detailed  to  determine 
whether  investigations  and  prosecutions 
are  warranted. 
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The  Interagency  Bank  Fraud  Working 
Group  (the  “Working  Group”)  was 
formed  in  1984  to  promote  interagency 
cooperation  toward  the  goal  of 
improving  the  federal  government’s 
response  to  white  collar  crime  in 
Financial  institutions.  The  Working 
Group  now  consists  of  representatives 
from  twelve  federal  agencies,  including 
the  Board,  the  other  federal  financial 
institutions  regulators,  the  Federal 
Bureau  of  Investigation,  the  U.S.  Secret 
Service,  the  Department  of  Justice  and 
the  U.S.  Department  of  the  Treasury.  A 
subcommittee  of  the  Working  Group 
studied  the  criminal  referral  process  and 
developed  a  new  uniform  criminal 
referral  form  (the  "Form”).  The  purpose 
of  the  Form  is  to  standardize  criminal 
referral  data  and  to  facilitate  its 
automation.  It  is  anticipated  that  the 
resulting  interagency  criminal  referral 
database  will  provide  information,  inter 
alia,  to  the  OCC,  the  Board,  the  FD1C, 
the  OTS,  the  NCUA,  the  Department  of 
Justice  and  the  U.S.  Department  of  the 
Treasury.  In  order  to  promote  use  of  the 
Form,  each  of  the  federal  financial 
institutions  regulatory  agencies  has 
decided  to  adopt  similar  regulations 
relating  to  the  filing  of  criminal  referral 
reports  in  specific  situations  and  the  use 
of  the  same  Form  in  the  making  of  such 
criminal  referral  reports.  The  new 
regulations  would  replace  requirements 
mandating  the  filing  of  criminal 
referrals  and  designating  separate 
agency  forms  for  such  referrals. 

Comments  are  sought  on  all  the 
provisions  contained  in  the  proposed 
regulation. 

Regulatory  Flexibility  Act 

The  Board  certifies  that  this  proposed 
regulation  will  not  have  a  significant 
financial  impact  on  a  substantial 
number  of  small  banks  or  other  small 
entities. 

Executive  Order  12291 

The  Board  has  determined  that  this 
proposed  regulation  is  not  a  "major 
rule”  and  therefore  does  not  require  a 
regulatory  impact  analysis. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507  of 
the  Paperwork  Reduction  Act  of  1980, 
the  criminal  referral  report  regulation 
was  approved  under  authority  delegated 
to  the  Board  by  the  Office  of 
Management  and  Budget.  The  Board  has 
determined  that  the  regulation  does  not 
significantly  increase  the  burden  of  the 
reporting  institutions.  The  estimated 
average  burden  associated  with  the 
collections  of  information  contained  in 
a  criminal  referral  report  is 
approximately  .5  hour  per  respondent. 


The  burden  per  respondent  will  vary 
depending  on  the  nature  of  the  criminal 
activity  being  reported. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  should  be  directed 
to  the  Herbert  A.  Biem,  Deputy 
Associate  Director,  Division  of  Banking 
Supervision  and  Regulation,  Mail  Stop 
175,  Federal  Reserve  Board,  20th  and 
Constitution  Avenue,  NW„  Washington, 
DC  20551. 

List  of  Subjects 
12  CFR  Part  208 

Accounting,  Agriculture,  Banks, 
Banking,  Confidential  business 
information,  Currency,  Federal  Reserve 
System,  Reporting  and  recordkeeping 
requirements,  Securities. 

12  CFR  Part  211 

Exports,  Federal  Reserve  System, 
Foreign  banks,  Holding  companies, 
Investments,  Reporting  and 
recordkeeping  requirements. 

12  CFR  Part  225 

Administrative  practice  and 
procedure,  Banks,  banking,  Federal 
Reserve  System,  Holding  companies, 
Reporting  and  requirements,  Securities. 

For  the  reasons  set  forth  in  the 
preamble,  parts  208,  211,  and  225  of 
chapter  II  of  title  12  of  the  Code  of 
Federal  Regulations  are  amended  as 
follows: 

PARTS  208— MEMBERSHIP  OF  STATE 
BANKING  INSTITUTIONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 

1.  The  authority  citation  for  12  CFR 
part  208  continues  to  read  as  follows: 

Authority:  Sections  9, 11(a).  11(c),  19,  21, 

25  and  25(a)  of  the  Federal  Reserve  Act  (12 
U.S.C.  321-338,  248(a),  248(c),  461,  481-486, 
601,  and  611);  sections  4, 13(j)  and  38  of  the 
Federal  Deposit  Insurance  Act,  as  amended 
(12  U.S.C.  1814, 1823(j),  and  1831o). 

2.  Section  208.20  is  added  to  read  as 
follows: 

$  208.20  Reports  of  crimes  and  suspected 
crimes. 

(a)  Purpose.  This  section  applies  to 
known  or  suspected  crimes  involving 
state  member  banks.  This  section 
ensures  that  law  enforcement  agencies 
are  notified  by  means  of  criminal 
referral  reports  when  unexplained 
losses  or  known  or  suspected  criminal 
acts  are  discovered.  Based  on  these 
reports,  the  federal  government  will  take 
appropriate  measures  and  will  maintain 
an  interagency  database  that  is  derived 
from  these  reports. 

(b)  Institution-affiliated  party. 
Institution-affiliated  party  means  any 
institution-affiliated  party  as  that  term  is 


defined  in  Sections  3(u)  and  8(b)(3)  and 
(4)  of  the  FDIA  (12  U.S.C.  1813(u)  and 
1818(b)(3)  and  (4)). 

(c)  Reports  required.  A  state  member 
bank  shall  file  a  criminal  referral  report 
using  a  standardized  form  (the 
"Form”),1  in  accordance  with 
instructions  for  the  Form,  in  every 
situation  where: 

(1)  The  state  member  bank  suspects 
one  of  its  directors,  officers,  employees, 
agents,  or  other  institution-affiliated  • 
parties  of  having  committed  or  aided  in 
the  commission  of  a  crime; 

(2)  There  is  an  actual  or  potential  loss 
to  the  state  member  bank  (before 
reimbursement  or  recovery)  of  more 
than  $1 ,000  where  the  state  member 
bank  has  a  substantial  basis  for 
identifying  a  possible  suspect  or  group 
of  suspects  and  the  suspect(s)  is  not  an 
director,  officer,  employee,  agent,  or 
institution-affiliated  party  of  the  state 
member  bank; 

(3)  There  is  an  actual  or  potential  loss 
to  the  state  member  bank  (before 
reimbursement  or  recovery)  of  $5,000  or 
more  and  where  the  state  member  bank 
has  no  substantial  basis  for  identifying 
a  possible  suspect  or  group  of  suspects; 
or 

(4)  The  state  member  bank  suspects 
that  a  monetary  transaction  uses  the 
financial  institution  as  a  conduit  for 
criminal  activity,  such  as  money 
laundering  or  structuring  transactions  to 
evade  the  Bank  Secrecy  Act  reporting 
requirements. 

(d)  Time  for  reporting.  (1)  A  state 
member  bank  shall  file  the  report 
required  by  paragraph  (c)  of  this  section 
no  later  than  30  calendar  days  after  the 
date  of  detection  of  the  loss  or  the 
known  or  suspected  criminal  violation 
or  activity.  If  no  suspect  has  been 
identified  within  30  calendar  days  aftei 
the  date  of  the  detection  of  the  loss  or 
the  known,  attempted  or  suspected 
criminal  violation  or  activity,  reporting 
may  be  delayed  an  additional  30 
calendar  days  or  until  a  suspect  has 
been  identified;  but  in  no  case  shall 
reporting  of  known  or  suspected  crimes 
be  delayed  more  than  60  calendar  days 
after  the  date  of  the  detection  of  the  loss 
or  the  known,  attempted  or  suspected 
criminal  violation  or  activity.  When  a 
report  requirement  is  triggered  by  the 
identification  of  a  suspect  or  group  of 
suspects,  the  reporting  period 
commences  with  the  identification  of 
each  suspect  or  group  of  suspects. 

(2)  When  a  state  member  bank  detects 
a  pattern  of  crimes  committed  by  an 
identifiable  individual,  the  state 
member  bank  shall  file  a  report  no  later 


’  Copies  of  the  Form  are  available  from  the 
Federal  Reserve  Banks. 
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than  30  calendar  days  after  the 
aggregated  amount  of  the  crimes 
exceeds  $1,000. 

(3)  In  situations  involving  violations 
requiring  immediate  attention  or  where 
a  reportable  violation  is  ongoing,  the 
state  member  bank  shall  immediately 
notify  by  telephone  the  appropriate  law 
enforcement  agency  and  the  appropriate 
Federal  Reserve  Bank  in  addition  to 
filing  a  timely  written  report. 

(e)  Reporting  to  State  and  local 
authorities.  State  member  banks  are 
encouraged  to  File  copies  of  the  Form 
with  State  and  local  authorities  where 
appropriate. 

(0  Exceptions.  A  state  member  bank 
need  not  file  the  Form: 

(1)  For  those  robberies  and  burglaries 
that  are  reported  to  local  law 
enforcement  authorities;  and 

(2)  For  lost,  missing,  counterfeit  or 
stolen  securities  if  a  report  is  filed 
pursuant  to  the  reporting  requirements 
of  1 7  CFR  240.1 7f-l. 

(g)  Retention  of  records.  A  state 
member  bank  shall  maintain  copies  of 
any  Form  that  it  filed  and  the  originals 
of  all  related  documents  for  a  period  of 
10  years  from  the  date  of  the  report. 

(h)  Notification  to  Board  of  Directors. 
The  management  of  a  state  member 
bank  shall  promptly  notify  its  board  of 
directors  of  any  report  filed  pursuant  to 
this  section. 

(i)  Penalty.  Failure  to  file  a  report  in 
accordance  with  the  instructions  on  the 
Form  and  this  regulation  may  subject 
the  state  member  bank,  its  directors, 
officers,  employees,  agents,  or  other 
institution-affiliated  parties  to 
supervisory  action. 

PART  211— INTERNATIONAL 
BANKING  OPERATIONS 

1.  The  authority  citation  for  12  CFR 
part  211  continues  to  read  as  follows; 

Authority:  Federal  Reserve  Act  (12  U.S.C. 
221  etseq.);,  Bank  Holding  Company  Act  of 
1956,  as  amended  (12  U.S.C.  1841  et  seq.)\ 
the  International  Banking  Act  of  1978,  as 
amended  (12  U.S.C.  3101  etseq  );  the 
International  Lending  Supervision  Act  (12 
U.S.C.  3901  et  seq.)\  and  the  Export  Trading 
Company  Act  Amendments  of  1988  (title  III, 
Pub.  L.  100-418, 102  Stat.  1384  (1988). 

2.  Section  211.8  is  added  to  read  as 
follows: 

§  21 1 .8  Reports  of  crimes  and  suspected 
crimes. 

nn  Edge  corporation  or  any 
subsidiary  or  an  Agreement  corporation 
or  any  subsidiary  shall  file  a  criminal 
referral  form  in  accordance  with  the 
provisions  of  §  208.20  of  the  Board’s 
Regulation  H,  12  CFR  208.20. 


3.  Section  211.24  is  amended  by 
adding  a  new  paragraph  (i)  to  read  as 
follows: 

21 1 .24  Nonbanking  activities  of  foreign 
banking  organizations. 

(i)  Reports  of  crimes  and  suspected 
crimes.  A  branch  or  agency  or 
representative  office  of  foreign  bank 
operating  in  the  United  States  shall  file 
a  criminal  referral  form  in  accordance 
with  the  provisions  of  §  208.20  of  the 
Board’s  Regulation  H,  12  CFR  208.20. 

PART  225— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL 

1.  The  authority  citation  for  12  CFR 
part  225  continues  to  read  as  follows: 

Authority:  Section  5(b)  of  the  Bank 
Holding  Company  Act  of  1956,  as  amended 
(12  U.S.C.  1844(b));  section  8  and  13(a)  of  the 
international  Banking  Act  of  1978  (12  U.S.C. 
3106  and  3108);  section  7(j)(13)  of  the 
Federal  Deposit  Insurance  Act,  as  amended 
by  the  Change  in  Bank  Control  Act  of  1978 
(12  U.S.C.  1817(j)(13});  section  8(b)  of  the 
Federal  Deposit  Insurance  Act  (12  U.S.C. 
1818(b));  and  the  International  Lending 
Supervision  Act  of  1983  (Pub.  L.  98-181,  title 
IX). 

2.  Section  225.4  is  amended  by 
adding  a  new  paragraph  (g)  to  read  as 
follows: 

§  225.4  Corporate  practices. 
***** 

(g)  Criminal  referral  report.  A  bank 
holding  company  or  any  nonbank 
subsidiary  thereof,  or  a  foreign  bank  that 
is  subject  to  the  BHC  Act  or  any 
nonbank  subsidiary  of  such  foreign  bank 
operating  in  the  United  States,  shall  file 
a  criminal  referral  form  in  accordance 
with  the  provisions  of  §  208.20  of  the 
Board’s  Regulation  H,  12  CFR  208.20. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  28, 1992. 

William  W.  Wiles, 

Secretary  of  the  Board. 

[FR  Doc.  93-454  Filed  1-7-93;  8:45  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  353 
RIN  3064-AA60 

Reports  of  Apparent  Crimes  Affecting 
Insured  Nonmember  Banks 

AGENCY:  Federal  Deposit  Insurance 
Corporation. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Federal  Deposit 
Insurance  Corporation  (FDIC),  in 


conjunction  with  an  interagency  task 
force,  has  designed  a  uniform  multi¬ 
agency  criminal  referral  form.  The  form 
will  facilitate  financial  institutions' 
compliance  with  criminal  activity 
reporting  requirements  and  will 
enhance  law  enforcement  agencies’ 
ability  to  investigate  the  matters 
reported  in  criminal  referrals.  The 
information  from  the  form  also  will  be 
entered  into  a  new  interagency  data  base 
which  will  enhance  the  regulatory  and 
law  enforcement  agencies’  ability  to 
track  criminal  and  administrative  cases. 
The  uniform  criminal  referral  form, 
which  will  require  substantially  the 
same  information  as  is  now  collected,  is 
intended  to  replace  the  various  criminal 
referral  forms  currently  used  by  Federal 
bank,  thrift  and  credit  union  regulatory 
agencies  and  by  financial  institutions. 
The  purpose  of  this  proposed  rule  is  to 
implement  the  new  procedures  for 
completion  and  submission  of  the 
uniform  criminal  referral  form. 

Appendix  A  of  the  current  rule  is  being 
eliminated  to  avoid  the  necessity  of 
updating  the  regulation  with  each 
change  in  the  form.  Additionally,  under 
the  new  rule,  descriptions  of  situations 
requiring  reporting  are  contained  in  the 
body  of  the  regulation  rather  than  on  the 
form.  This  action  is  intended  to  improve 
reporting  of  crimes  relating  to  financial 
institutions  and  to  provide  uniform  data 
which  can  be  entered  into  the  new 
interagency  computer  data  base. 

DATES:  Comments  must  be  received  on 
or  before  March  9,  1993. 

ADDRESSES:  Send  comments  to  Hoyle  L. 
Robinson,  Executive  Secretary,  Federal 
Deposit  Insurance  Corporation,  550  17th 
Street,  NW„  Washington,  DC  20429. 
Comments  may  be  hand-delivered  to 
room  F— 400,  1776  F  Street,  NW.,  on 
business  days  between  8:30  a.m.  and  5 
p.m.,  and  may  be  inspected  in  room  F- 
457  between  8:30  a.m.  and  5  p.m.,  on 
business  days.  (Fax  number:  (202)  898- 
3838). 

FOR  FURTHER  INFORMATION  CONTACT: 

Eugene  Seitz,  Review  Examiner,  Special 
Activities  Section,  Division  of 
Supervision,  (202)  898-6793,  FDIC,  550 
17th  Street.  NW.,  Washington,  DC 
20429. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act.  The 
collection  of  information  contained  in 
this  rule  has  been  reviewed  and 
approved  by  the  Office  of  Management 
and  Budget  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  ef  seq.) 
under  control  number  3064-0077,  said 
clearance  in  effect  through  June  30, 
1994. 
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The  estimated  annual  reporting 
burden  for  the  collection  of  information 
in  the  regulations  is  summarized  as 
follows: 

Number  of  Respondents:  6,500. 

Number  of  Responses  Per 
Respondent:  1. 

Total  Annual  Responses:  6,500. 

Hours  Per  Response:  0.6. 

Total  Annual  Burden  Hours:  3,900. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  the  Assistant  Executive  Secretary 
(Administration),  room  F— 400,  Federal 
Deposit  Insurance  Corporation, 
Washington,  DC  20429,  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (3064- 
0077),  Washington,  DC  20503. 

Background  Information.  The  FD1C  is 
responsible  for  safeguarding  the  safety 
and  soundness  of  insured  nonmember 
banks,  including  insured  state-licensed 
branches  of  foreign  banks. 

Pursuant  to  the  enabling  statutes,  the 
FDIC  is  responsible  for  ensuring  that 
insured  nonmember  banks  apprise 
Federal  law  enforcement  authorities  of 
any  violation  or  suspected  violation  of 
a  criminal  statute.  Fraud,  abusive 
insider  transactions,  check  kiting 
schemes,  money  laundering  and  other 
crimes  can  pose  serious  threats  to  a 
financial  institution's  continued 
viability  and,  if  unchecked,  may 
undermine  the  confidence  in  the 
financial  services  industry.  The  law 
enforcement  community  needs  to 
receive  timely  information  regarding 
criminal  and  suspected  criminal  activity 
that  is  sufficiently  detailed  to  determine 
whether  investigations  and  prosecutions 
are  warranted. 

An  Interagency  Bank  Fraud  Working 
Group  (Working  Group)  was  formed  in 
1984  to  address  problems  and  to 
promote  cooperation  toward  the  goal  of 
improving  the  Federal  government’s 
response  to  white  collar  crime  in 
financial  institutions.  The  Working 
Group  now  consists  of  representatives 
from  12  Federal  agencies,  including  the 
Federal  financial  institution  regulatory 
agencies,  the  Federal  Bureau  of 
Investigation,  the  Secret  Service,  the 
Department  of  Justice,  and  the 
Department  of  the  Treasury. 

A  subcommittee  of  the  Working 
Group  studied  the  criminal  referral 
process  and  developed  a  new  uniform 
criminal  referral  form  (the  Form).  The 
purpose  of  the  Form  is  to  standardize 
criminal  referral  data  and  to  facilitate  its 
automation.  The  new  form  will  take  the 
place  of  the  existing  ’'short'1  and  “long” 
forms,  but,  in.  substance,  will  require  the 
same  information. 


The  information  contained  in  the 
criminal  referral  forms,  and  in  the 
agencies’  existing  computer  systems, 
will  serve  as  the  data  base  for  a  new 
computer  system  to  be  developed  and 
maintained  by  the  Financial  Crimes 
Enforcement  Network  (FinCEN)  within 
the  Department  of  the  Treasury.  It  rs 
anticipated  that  the  resulting 
interagency  criminal  referral  data  base 
will  provide  information  to  the  FDIC, 
Resolution  Trust  Corporation  (RTC), 
Office  of  the  Comptroller  of  the 
Currency  (OCC),  the  Board  of  Governors 
of  the  Federal  Reserve  System  (Board), 
the  Office  of  Thrift  Supervision  (OTS), 
the  National  Credit  Union 
Administration  (NCUA),  the  Department 
of  Justice  and  the  Department  of  the 
Treasury.  _ 

Proposal.  The  FDIC  and  the  other 
Federal  financial  institution  regulatory 
agencies  propose  to  create  a  single 
uniform  criminal  referral  form  to  take 
the  place  of  the  existing  long  and  short 
criminal  referral  forms.  This  should 
simplify  the  reporting  requirements  of 
insured  nonmember  banks  under  12 
CFR  part  353.  hi  addition,  the  agencies 
have  designed  the  form  so  that  the 
information  collected  can  be  readily 
entered  into  a  new  criminal  referral  data 
base  to  be  developed  and  maintained  by 
FinCEN.  This  system  will  enhance  the 
regulatory  and  law  enforcement 
agencies’  ability  to  track  information 
pertaining  to  criminal  referrals  made  to 
the  law  enforcement  agencies,  as  well  as 
administrative  actions  taken  by  the 
Federal  financial  institution  regulatory 
agencies. 

Following  is  a  section-by-section 
analysis  showing  the  modifications  to 
the  existing  regulation: 

Section  353.0 — Purpose  and  scope. 

Only  minor  changes  have  been  made 
in  this  section. 

Section  353.1 — Reports  and  records. 

This  section  has  been  modified  to 
more  clearly  identify  the  circumstances 
requiring  reports  and  to  add  the 
requirement  that  the  bank’s  board  of 
directors  be  notified  of  any  report  filed 
pursuant  to  this  section. 

Appendix  A — Form  6710/06  and  6710/ 
06A,  Report  of  Apparent  Crime  (Short 
Form  and  Long  Form),  and  Instructions 
for  Its  Preparation  and  Filing. 

Appendix  A  of  the  current  rule  is 
being  eliminated  to  avoid  the  necessity 
of  updating  the  regulation  with  each 
change  in  the  form.  Additionally,  under 
the  new  rule,  descriptions  of  situations 
requiring  reporting  are  contained  in  the 
body  of  the  regulation  rather  than  on  the 
form. 


Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  flexibility  Act  (Pub.  L.  96- 
354,  5  U.S.C.  601  et  seq.),  the  FDIC 
certifies  that  the  proposed  amendment 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  already  are 
required  to  comply  with  the  reporting 
requirements  established  in  the  existing 
regulation,  and  this  proposed 
amendment  only  clarifies  those 
requirements. 

List  of  Subjects  in  12  CFR  Part  353 

Banks,  Banking,  Crime,  Reporting  and 
recordkeeping  requirements. 

For  reasons  set  out  in  the  preamble, 
title  12,  part  353,  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  revised  as 
follows: 

PART  353— REPORTS  OF  APPARENT 
CRIMES  AFFECTING  INSURED 
NONMEMBER  BANKS 

Sec. 

353.0  Purpose  and  scope. 

353.1  Reports  and  records. 

Authority:  12  U.S.C.  1818. 1819. 

$  353.0  Purpoae  and  scope. 

The  purpose  of  this  part  is  to  reduce 
losses  to  insured  nonmember  banks 
resulting  from  criminal  violations  of  the 
United  States  Code  by  requiring  prompt 
and  systematic  reports  by  such  banks  of 
such  crimes  or  attempted  crimes.  This 
part  applies  to  known,  attempted  or 
suspected  crimes  involving  or  affecting 
the  assets  or  affairs  of  insured 
nonmember  banks.  For  purposes  of  this 
part,  the  phrase  “known,  attempted  or 
suspected  crimes”  implies  that  there  is 
a  reasonable  basis  for  believing  that  a 
crime  has  occurred,  is  occurring,  or  may 
occur.  This  part  ensures  that  law 
enforcement  authorities  are  notified  by 
means  of  criminal  referral  reports  when 
unexplained  losses  or  known,  attempted 
or  suspected  criminal  acts  are 
discovered.  Based  on  these  reports,  the 
Federal  government  will  take 
appropriate  measures  and  will  maintain 
an  interagency  data  base  that  is  derived 
from  these  reports. 

$353.1  Reports  and  records. 

(a)  Supplies  of  the  Interagency 
Criminal  Referral  Form  (the  Form)  may 
be  obtained  from  the  FDIC  regional 
office  (Division  of  Supervision),  which 
will  provide,  if  needed,  the  addresses  of 
the  investigatory  and  prosecuting 
authorities  with  which  reports  required 
by  this  part  are  to  be  filed.  An  insured 
nonmember  bank  shall  file  a  criminal 
referral  report  using  the  Form,  in 
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accordance  with  the  instructions  for  the 
Form,  in  every  situation  where: 

(1)  The  insured  nonmember  bank 
suspects  one  of  its  employees,  officers, 
directors,  agents,  or  other  institution- 
affiliated  parties  (as  defined  in  section 
3(u)  of  the  Federal  Deposit  Insurance 
Act  (12  U.S.C.  1813(u))  of  having 
committed  or  aided  in  the  commission 
of  a  crime  involving  the  insured 
nonmember  bank; 

(2)  There  is  an  actual  or  potential  loss 
to  the  insured  nonmember  bank  (before 
reimbursement  or  recovery)  involving 
$1,000  or  more  where  the  insured 
nonmember  bank  has  a  substantial  basis 
for  identifying  a  possible  suspect  or 
group  of  suspects  and  the  suspect(s)  is 
not  an  employee,  officer,  director,  agent, 
or  institution-affiliated  party  of  the 
insured  nonmember  bank; 

(3)  There  is  an  actual  or  potential  loss 
to  the  insured  nonmember  bank  (before 
reimbursement  or  recovery)  involving 
$5,000  or  more  and  where  the  insured 
nonmember  bank  has  no  substantial 
basis  for  identifying  a  possible  suspect 
or  group  of  suspects;  or 

(4)  The  insured  nonmember  bank 
suspects  the  existence  of  a  monetary 
transaction  involving  the  use  of  the 
insured  nonmember  bank  as  a  conduit 
for  criminal  activity  (such  as  money 
laundering  or  structuring  transactions  to 
evade  the  Bank  Secrecy  Act  reporting 
requirements). 

(b)(1)  An  insured  nonmember  bank 
shall  file  the  report  required  by 
paragraph  (a)  of  this  section  no  later 
than  30  calendar  days  after  the  date  of 
the  detection  of  the  loss  or  the  known, 
attempted  or  suspected  criminal 
violation  or  activity.  If  no  suspect  has 
been  identified  within  30  calendar  days 
after  the  date  of  the  detection  of  the  loss 
or  the  known,  attempted  or  suspected 
criminal  violation  or  activity,  reporting 
may  be  delayed  an  additional  30 
calendar  days  or  until  a  suspect  has 
been  identified;  but  in  no  case  shall 
reporting  of  unidentified  suspects  be 
delayed  more  than  60  calendar  days 
after  the  date  of  the  detection  of  the  loss 
or  the  known,  attempted  or  suspected 
criminal  violation  or  activity. 

(2)  When  an  insured  nonmember  bank 
detects  a  pattern  of  crimes  committed  by 
an  identifiable  individual,  as  set  forth  in 
paragraph  (a)(2)  of  this  section,  the 
insured  nonmember  bank  shall  file  a 
report  no  later  than  30  calendar  days 
after  the  aggregate  amount  of  the  crimes 
exceeds  $1,000. 

(3)  In  situations  involving  violations 
requiring  immediate  attention  or  where 
a  reportable  violation  is  ongoing,  the 
insured  nonmember  bank  shall 
immediately  notify  by  telephone,  or 
other  expeditious  means,  the 


appropriate  law  enforcement  agency 
and  the  appropriate  FDIC  regional  office 
(Division  of  Supervision)  in  addition  to 
filing  a  timely  report. 

(c)  Insured  nonmember  banks  are 
encouraged  to  file  copies  of  the  Form 
with  state  and  local  authorities  where 
appropriate. 

(d)  An  insured  nonmember  bank  need 
not  file  the  Form: 

(1)  For  those  robberies,  burglaries  and 
larcenies  that  are  reported  to  law 
enforcement  authorities  and  for  which 
the  insured  nonmember  bank  maintains 
records  under  12  CFR  326.3(a)(2)(i);  and 

(2)  For  lost,  missing,  counterfeit  or 
stolen  securities  if  a  report  is  filed 
pursuant  to  the  reporting  requirements 
of  17  CFR  240.17f-l. 

(e)  An  insured  nonmember  bank  shall 
maintain  copies  of  any  Form  that  it  filed 
and  the  originals  of  all  related 
documents. 

(f)  The  management  of  an  insured 
nonmember  bank  shall  promptly  notify 
its  board  of  directors 1  of  any  report  filed 
pursuant  to  this  section.  The  board  of 
directors  shall  make  a  note  of  such 
reports  in  the  minutes  of  the  board  of 
directors'  meetings. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC,  this  27th  day  of 
October  1992. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 

Deputy  Executive  Secretary. 

(FR  Doc.  93-453  Filed  1-7-93;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  21  and  29 

(Docket  No.  93-ASW-1;  Notice  No.  SC-93- 
1-SW] 

Special  Condition:  European 
Helicopter  Industries,  Ltd.  Model  EH- 
101  Helicopter,  Electronic  Instrument 
System 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  special 
condition. 

SUMMARY:  This  notice  proposes  a  special 
condition  for  the  European  Helicopter 
Industries,  Ltd.  Model  EH-101 
helicopter.  This  helicopter  will  have  a 
novel  or  unusual  design  feature 
associated  with  the  Electronic 


1  The  term  "board  of  directors”  includes  the 
managing  official  of  an  insured  state-licensed 
branch  of  a  foreign  bank  for  purposes  of  12  CFR 
353.0-353.1. 


Instrument  System.  The  applicable 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
protection  of  critical  function  systems 
from  the  effects  of  external  high 
intensity  radiated  fields  (HIRF).  This 
notice  contains  proposed  additional 
safety  standards  that  the  Administrator 
considers  necessary  to.  establish  a  level 
of  safety  equivalent  to  that  established 
by  the  airworthiness  standards  of  part 
29  of  the  Federal  Aviation  Regulations 
(FAR). 

DATES:  Comments  must  be  submitted  on 
or  before  April  8, 1993. 

ADDRESSES:  Submit  comments  in 
duplicate  to  the  FAA,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 

Rules  Docket  No.  93-ASW-l,  Forth 
Worth,  Texas  76193-0007,  or  deliver  in 
duplicate  to  the  Office  of  the  Assistant 
Chief  Counsel,  Building  3B,  room  158, 
4400  Blue  Mound  Road,  Forth  Worth, 
Texas. 

Comments  must  be  marked  Docket  , 

No.  93-ASW-l.  Comments  may  be 
inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  8  a.m.  and  4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Carroll  Wright,  FAA,  Rotorcraft 
Standards  Staff,  Regulations  Group,  Fort 
Worth,  Texas  76193-0111;  telephone 
(817)  624-5120.  i 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  special  condition  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  number  and  be 
submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator  before  taking  action  on 
this  proposal.  The  proposal  contained  in 
this  notice  may  be  changed  in  light  of 
comments  received.  All  comments 
submitted  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  93-ASW-l." 
The  postcard  will  be  date/time  stamped 
and  returned  to  the  commenter. 
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Background 

European  Helicopter  Industries,  Ltd., 
which  consists  of  Westland  Helicopters 
of  England  and  Agusta  Helicopters  of 
Italy,  submitted  applications  for  type 
certificates  dated  September  20, 1988,  to 
the  FAA  Brussels  Certification  Office 
through  the  Civil  Airworthiness 
Authorities  of  the  United  Kingdom  for 
the  passenger  carrying  version  of  the 
EH-101  and  through  the  Registro 
Aeronautico  Italiano  of  Italy  for  the 
utility  version.  The  passenger  version  is 
a  30  passenger,  long  range  helicopter 
powered  by  three  GE  CT  7-6A  engines 
with  a  maximum  takeoff  weight  of 
31,000  lbs.  The  utility  version  is  a  cargo 
or  mixed  passenger  and  cargo  helicopter 
that  differs  principally  from  the 
passenger  version  in  having  a  ramp  door 
incorporated  in  the  rear  fuselage. 

Type  Certificartion  Basis 

The  certification  basis  established  for 
the  Model  EH-101  helicopter  consists  of 
FAR  29,  including  Amendments  29-1 
through  29-24,  and  14  CFR  parts  21  and 
36;  Amendment  21-61  and  36-14. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  the  Model  EH-101 
because  of  novel  or  unusual  design 
features,  special  conditions  are 
prescribed  under  the  provisions  of 
§  21.16  to  establish  a  bevel  of  safety 
equivalent  to  that  established  in  the 
regulations. 

Special  Conditions,  as  appropriate, 
are  issued  in  accordance  with  §  11.49 
after  public  notice,  as  required  by 
§§  11.28  and  11.29(b),  effective  October 
14, 1980,  and  become  a  part  of  the  type 
certification  basis,  as  provided  by 
21.101(b)(2). 

Discussion 

The  European  Helicopter  Industries, 
Ltd.  Model  EH— 101  helicopter,  at  the 
time  of  application,  was  identified  as 
incorporating  one  and  possibly  more 
electrical/electronic  systems  that  will  be 
performing  functions  critical  to  the 
continued  safe  flight  and  landing  of  the 
helicopter.  The  Electronic  Instrument 
System  displays  attitude,  flight  data, 
navigation  data,  engine,  and 
transmission  information.  The  display 
of  attitude,  altitude,  and  airspeed  is 
critical  to  the  continued  safe  flight  and 
landing  of  the  helicopter  for  instrument 
flight  rules  (IFR)  operations  in 
instrument  meteorological  conditions. 
When  the  design  is  finalized,  European 
Industries,  Ltd.  will  provide  the  FAA 
with  a  preliminary  hazard  analysis  that 
will  identify  any  other  critical  functions 
performed  by  electrical/electronic 
systems. 


Recent  advances  m  technology  have 
given  rise  to  the  application  in  aircraft 
designs  of  advanced  electrical/ 
electronic  systems  that  perform 
functions  required  for  continued  safe 
flight  and  landing.  These  advanced 
systems  are  responsive  to  the  transient 
effects  of  induced  electrical  current  and 
voltage  caused  by  radiated  fields 
incident  on  the  external  surface  of  the 
helicopter.  These  induced  transient 
currents  and  voltages  can  degrade  the 
performance  of  electrical/electronic 
systems  by  damaging  the  components  or 
by  upsetting  the  systems’  functions. 

Furthermore,  the  electromagnetic 
environment  has  undergone  a 
transformation  not  envisioned  by  the 
current  application  of  the  §  29.1309(a) 
requirement.  Higher  energy  levels 
radiate  from  operational  transmitters 
that  are  currently  used  for  radar,  radio, 
and  television.  Also,  the  number  of 
transmitters  has  increased  significantly. 

Existing  aircraft  certification 
requirements  are  inappropriate  in  view 
of  these  technological  advances.  In 
addition,  the  FAA  has  received  reports 
of  some  significant  safety  incidents  and 
accidents  involving  military  aircraft 
equipped  with  advanced  electrical/ 
electronic  systems  when  they  were 
exposed  to  electromagnetic  radiation. 

The  combined  effects  of  the 
technological  advances  in  helicopter 
design  and  the  changing  environment 
have  resulted  in  an  increased  level  of 
vulnerability  of  the  electrical/electronic 
systems  required  for  the  continued  safe 
flight  and  landing  of  the  helicopter. 
Effective  measures  to  protect  these 
helicopters  against  the  adverse  effects  of 
exposure  to  HIRF  must  be  provided  by 
the  design  and  installation  of  these 
systems.  The  following  primary  factors 
contribute  to  this  increased  concern; 

(1)  The  increasing  use  of  sensitive 
electronics  that  perform  critical 
functions, 

(2)  The  reduced  electromagnetic 
shielding  afforded  helicopter  systems  by 
advanced  technology  airframe  materials, 

(3)  The  adverse  service  experience  of 
military  aircraft  using  these 
technologies,  and 

(4)  The  increase  in  the  number  and 
power  of  radio  frequency  emitters  and 
the  expected  increase  in  the  number  of 
these  transmitters  in  the  future. 

The  FAA  has  recognized  the  need  for 
aircraft  certification  standards  to  keep 
pace  with  the  developments  in 
technology  and  environment  and,  in 
1986,  initiated  a  high  priority  program 
to  (1)  determine  and  define  the 
electromagnetic  energy  levels;  (2) 
develop  and  describe  guidance  material 
for  design,  test,  and  analysis;  and  (3) 
prescribe  and  promulgate  regulatory 


standards.  The  FAA  participated  with 
industry  and  airworthiness  authorities 
cf  other  countries  to  develop 
internationally  recognized  standards  for 
certification. 

The  FAA  and  airworthiness 
authorities  of  other  countries  have 
established  a  level  of  HIRF  environment 
that  a  helicopter  could  be  exposed  to 
during  IFR  operations. 

While  the  HIRF  requirements  are 
being  finalized,  the  FAA  is  adopting 
special  conditions  for  the  certification  of 
aircraft  that  employ  electrical/electronic 
systems  performing  critical  functions. 
The  accepted  maximum  energy  levels  in 
which  civilian  helicopter  system 
installations  must  be  capable  of 
operating  safely  are  based  on  surveys 
and  analysis  of  existing  radio  frequency- 
emitters.  This  special  condition  will 
require  that  the  helicopter’s  electrical/ 
electronic  systems  and  its  associated 
wiring  harness  be  protected  from  these 
energy  levels.  These  external  threat 
levels  are  believed  to  represent  the 
worst-case  exposure  for  a  helicopter 
operating  IFR. 

The  defined  HIRF  environment 
specified  in  this  proposed  special 
condition  is  based  on  many  critical 
assumptions;  among  these  is  that,  with 
the  exception  of  takeoff  and  landing  at 
an  airport,  the  aircraft  would  be  not  less 
than  500  feet  above  ground  level  (AGL). 
Helicopters  operating  under  visual  flight 
rules  (VFR)  routinely  operate  at  less 
than  500  feet  AGL  and  perform  takeoffs 
and  landings  at  locations  other  than 
controlled  airports.  Therefore,  it  would 
be  expected  that  the  HIRF  environment 
experienced  by  a  helicopter  operating 
VFR  may  exceed  the  given  environment 
by  100  percent  or  more. 

This  special  condition  will  require 
electrical/electronic  systems  that 
perform  critical  functions  to  meet  either 
a  defined  HIRF  environment  or  a  fixed 
value  using  laboratory  tests. 

In  order  to  meet  a  defined  HIRF 
environment,  the  applicant  may 
demonstrate  that  the  operation  and  the 
operational  capability  of  the  installed 
electrical/electronic  systems  that 
perform  critical  functions  are  not 
adversely  affected  when  the  aircraft  is 
exposed  to  the  HIRF  environment.  The 
FAA  has  determined  that  the 
environment  defined  in  Table  I  is 
acceptable  for  critical  functions  in 
helicopters  operating  not  less  than  500 
feet  AGL.  For  critical  functions  in 
helicopters  operating  at  altitudes  less 
than  500  feet  AGL,  additional  factors 
must  be  considered. 

The  applicant  may  also  demonstrate 
by  a  laboratory  tests  that  the  electrical/ 
electronic  systems  that  perform  critical 
functions  will  withstand  a  peak 
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electromagnetic  field  strength  in  a 
frequency  range  of  10  KH*  to  18  GH*.  If 
laboratory  tests  are  used  to  show 
compliance  with  the  HIRF 
requirements,  no  credit  would  be  given 
for  signal  attenuation  due  to 
installation.  A  level  of  100  v/m  and 
further  considerations,  such  as  an 
alternate  technology  backup  immune  to 
HIRF,  are  appropriate  for  critical 
functions  during  IFR  operations.  A  level 
of  200  v/m  and  further  considerations, 
such  as  an  alternate  technology  backup 
immune  to  HIRF,  are  more  appropriate 
for  critical  functions  during  VFR 
operations. 

A  preliminary  hazard  analysis  must 
be  performed  by  the  applicant  for 
approval  by  the  FAA  to  identify 
eiectrical/electronic  systems  that 
perform  critical  functions.  The  term 
“critical”  means  those  functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
helicopter.  The  systems  identified  by 
the  hazard  analysis  that  perform  critical 
functions  are  the  ones  required  to  have 
HIRF  protection. 

A  system  may  perform  both  critical 
and  noncxitical  functions.  Primary 
electronic  flight  display  systems  and 
their  associated  components  perform 
critical  functions  such  as  attitude, 
altitude,  and  airspeed  indication.  The 
HIRF  requirements  would  only  apply  to 
the  critical  functions. 

Compliance  with  HIRF  requirements 
will  be  demonstrated  by  tests,  analysis, 
models,  similarity  with  existing 
systems,  or  a  combination  of  these 
methods.  Service  experience  alone  will 
not  be  acceptable  since  such  experience 
in  normal  flight  operations  may  not 
include  an  exposure  to  HIRF.  Reliance 
on  a  system  with  similar  design  features 
for  redundancy  as  a  means  of  protection 
against  the  effects  of  external  HIRF  is 
generally  insufficient  since  all  elements 
of  a  redundant  system  are  likely  to  be 
concurrently  exposed  to  the  fields. 

The  modulation  should  be  selected 
for  the  signal  most  likely  to  disrupt  the 
operation  of  the  system  under  test, 
based  on  its  design  characteristics.  For 
example,  flight  control  systems  may  be 
susceptible  to  3  H*  square  wave 
modulation  while  the  video  signals  for 
electronic  display  systems  may  be 
susceptible  to  400  H*  sinusoidal 
modulation.  If  the  worst-case 
modulation  is  unknown  or  cannot  be 
determined,  default  modulations  may  be 
used.  Suggested  default  values  are  a  1 
KH,  sine  wave  with  80  percent  depth  of 
modulation  in  the  frequency  range  from 
10  KH,  to  400  MH,  and  1  KH,  square 
wave  with  greater  than  90  percent  depth 
of  modulation  from  400  MH,  to  18  GH*. 


For  frequencies  where  the  unmodulated 
signal  would  cause  deviations  from 
normal  operation,  several  different 
modulating  signals  with  various 
waveforms  and  frequencies  should  be 


applied. 


would  be  attained  by  demonstrating  that 
the  critical  aspects  of  the  system  under 
consideration  continue  to  perform  its 
intended  function  during  and  after 
exposure  to  required  electromagnetic 
fields.  Deviations  from  system 
specifications  may  be  acceptable  but 
need  to  be  independently  assessed  by 
the  FAA  for  each  application. 


Table  1  .—Field  Strength  Volts/Meter 


Frequency 

Peak 

Average 

10-100  kh, . 

50 

50 

100-500  . . . 

60 

60 

500-2000  . 

70 

70 

2-30  MH, . 

200 

200 

30-70  ...' . 

30 

30 

70-100  . 

30 

30 

100-200  . 

150 

30 

200-400  . 

70 

70 

400-700  . . 

4020 

935 

700-1000  . 

1700 

170 

1-2  GH, . . 

5000 

990 

2-4 . 

6680 

840 

4-6  . 

6850 

300 

6-8 . 

3600 

670 

8-12 . 

3500 

1270 

12—18 _ _ _ _ _ _ 

3500 

360 

18-40 _ _  _ , 

_  1 

2100 

750 

Conclusion 

This  action  affects  only  certain 
unusual  or  novel  design  features  on  one 
series  of  helicopters.  It  is  not  a  rule  of 
general  applicability  and  affects  only 
the  manufacturer  who  applied  to  the 
FAA  for  approval  of  these  features  on 
the  affected  helicopter. 

List  of  Subjects  in  14  CFR  Parts  21  and 
29 

Aircraft,  Air  transportation.  Aviation 
safety,  Rotorcraft,  Safety. 

The  authority  citation  for  this  special 
condition  is  as  follows: 

Authority:  49  U.S.C.  1344, 1348(c),  1352, 
1354(a),  1355, 1421  through  1431, 1502, 
1651(b)(2);  42  U.S.C.  1857f-10,  4321  et  seq.: 
E.O.  11514:  49  U.S.C.  106(g). 

The  Proposed  Special  Condition 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  condition  as  a  part  of 
the  type  certification  basis  for  the 
European  Helicopter,  Ltd.  Model  EH- 
101  helicopter. 

Protection  for  Electrical/Electronic 
Systems  From  High  Intensity  Radiated 
Fields. 

Each  system  that  performs  critical 
functions  must  be  designed  and 


installed  to  erasure  that  the  operation 
and  operational  capabilities  of  these 
critical  functions  are  not  adversely 
affected  when  the  helicopter  is  exposed 
to  high  intensity  radiated  fields  external 
to  the  helicopter. 

Issued  in  Fort  Worth,  Texas,  on  December 
11, 1992. 

Henry  A.  Armstrong, 

Acting  Manager,  Rotorcraft  Directorate 
Aircraft  Certification  Service. 

[FR  Doc.  93-366  Filed  1-7-93;  8.45  am] 
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14  CFR  Part  71 

[Airspace  Docket  No.  92-AWP-19] 

Proposed  Establishment  of  Transition 
Area;  Aubrey  Cliffs,  A Z 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
establish  a  9000  foot  mean  sea  level 
(MSL)  and  above  transition  area  near  the 
Grand  Canyon  Very  High  Frequency 
Omnidirectional  Range/Tactical  Air 
Navigation  (VORTAC),  AZ.  This 
transition  area  would  provide  controlled 
airspace  for  aircraft  being  vectored  to 
the  final  approach  fix  at  the  Grand 
Canyon  Airport. 

DATES:  Comments  must  be  received  on 
or  before  February  15, 1993. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 

Manager,  System  Management  Branch, 
AWP-530,  Docket  No.  92-AWP-19,  Air 
Traffic  Division,  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles, 
California  90009. 

Hie  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel.  Western-Pacific  Region, 
Federal  Aviation  Administration,  room 
6W14, 15000  Aviation  Boulevard, 
Lawndale,  CA  90261. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Office  of  the  Manager,  System 
Management  Branch,  Air  Traffic 
Division  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gene  Enstad,  Airspace  Specialist, 
System  Management  Branch,  AWP-530, 
Air  Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard.  Lawndale,  California  90261, 
telephone  (310)  297-0010. 
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SUPPLEMENTARY  INFORMATION: 

Comments  Invited 
Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  (he  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 

Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 

“Comments  to  Airspace  Docket  No.  92- 
AYVP-19."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  System  Management 
Branch,  Air  Traffic  Division,  at  1500U 
Aviation  Boulevard,  Lawndale, 
California,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM’s 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch,  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles, 
California  90009.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM’s  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  a  9,000  foot  Mean  Sea  Level 
(MSL)  and  above  transition  area  near  the 
Grand  Canyon  VORTAC,  AZ.  This 
transition  area  would  be  known  as  the 


Aubrey  Cliffs  transition  area.  This 
proposed  transition  area  would  provide 
controlled  airspace  for  aircraft  being 
vectored  to  the  final  approach  fix  at  the 
Grand  Canyon  Airport.  Transition  areas 
are  published  in  Section  71.181  of  FAA 
Order  7400.7A,  dated  November  2, 

1992,  and  effective  November  27, 1992, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  transition  area  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore  (1)  is  not  a  “major  rule"  under 
Executive  order  12291;  (2)  is  not  a 
"significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Incorporation  by 
reference,  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART  71— DESIGNATION  OF 
FEDERAL  AIRWAYS,  AREA  LOW 
ROUTES,  CONTROLLED  AIRSPACE, 
AND  REPORTING  POINTS,  JET 
ROUTES,  AND  AREA  HIGH  ROUTES 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510,  E.0. 10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

7J.1 — ( Amended ) 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7A, 
Compilation  of  Regulations,  dated 
November  2, 1992,  and  effective 
November  27, 1992,  is  amended  as 
follows: 


Section  71.181  Designation  of 
Transition  Areas 
*  *  *  *  * 

AWP  CA  TA  Aubrey  Cliffs,  AZ  [NEW) 

That  airspace  extending  upward  from 
9,000  feet  mean  sea  level  (MSL)  and  above 
bounded  on  the  north  by  the  southern  edge 
of  Victor  Airway  208/210  (V-208/210),  on 
the  east  by  the  western  edge  of  V-257,  and 
on  the  south  by  the  northern  edge  of  V-291. 

*  *  *  *  * 

Issued  in  Los  Angeles,  California,  on 
December  14, 1992. 

Richard  R.  Lien, 

Manager,  Air  Traffic  Division,  Western-Pacific 
Region. 

|FR  Doc.  93-367  Filed  1-7-93;  8:45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  91-ASW-27) 

Proposed  Revision  of  Transition 
Areas:  Lafayette,  LA;  Bunkie,  LA; 
Eunice,  LA;  Opelousas,  LA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Withdrawal  of  notice  of 
proposed  rulemaking. 

SUMMARY:  This  notice  withdraws  the 
Notice  of  Proposed  Rulemaking 
(NPRM),  Airspace  Docket  No.  91-ASW- 
27,  which  was  published  in  the  Federal 
Register  on  November  5, 1991.  That 
notice  proposed  to  revise  the  transition 
areas  located  at  Lafayette.  Bunkie, 
Eunice,  and  Opelousas,  LA.  That 
proposal  was  necessitated  due  to  the 
revisions  to  the  standard  instrument 
approach  procedures  (SlAP),  caused  by 
the  relocation  of  the  Lafayette  Very  High 
Frequency  Omninavigational  radio 
Range/Tactical  Air  Navigation 
(VORTAC)  to  a  site  on  the  Lafayette 
Regional  Airport. 

Since  the  NPRM  was  published  in  the 
Federal  Register  on  November  5, 1991, 
(56  FR  56481),  the  Terminal  Airspace 
Reclassification  Final  Rule,  published  in 
the  Federal  Register  August  27, 1992 
(57  FR  38962),  effected  the  necessary 
revisions  to  the  transition  areas  to 
provide  adequate  controlled  airspace  for 
aircraft  utilizing  instrument  approach 
procedures  at  the  Lafayette  Regional, 
Bunkie  Municipal,  Eunice,  and 
Opelousas/St.  Landry  Parish — Ah  art 
Field  Airports,  making  this  proposal 
unnecessary. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alvin  E.  DeVane,  System  Management 
Branch,  Department  of  Transportation, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0530;  telephone:  (817) 
624-5535. 
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The  Proposed  Rule 

On  November  5, 1991,  an  NPRM  was 
published  in  the  Federal  Register  to 
revise  the  transition  areas  located  at 
Lafayette,  Bunkie,  Eunice,  and 
Opelousas,  LA.  This  proposal  was 
necessitated  due  to  the  revisions  to  the 
SlAP’s,  caused  by  the  relocation  of  the 
Lafayette  VORTAC  to  a  site  on  the 
Lafayette  Regional  Airport  The 
Terminal  Airspace  Reclassification 
Final  Rule,  published  in  the  Federal 
Register  August  27, 1992  (57  FR  38962), 
effected  the  necessary  revisions  to  the 
transition  areas,  making  this  proposal 
unnecessary. 

List  of  Subject  in  14  CFR  Part  71 

Aviation  safety.  Incorporation  by 
reference,  Transition  areas. 

The  Withdrawal 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  NPRM. 
Airspace  Docket  No.  91-ASW-27,  as 
published  in  the  Federal  Register  on 
November  5, 1991  (56  FR  56481),  is 
hereby  withdrawn. 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510-,  E.0. 10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

Issued  in  Forth  Worth,  TX  on  December  15, 
1992. 

Larry  L.  Craig, 

Manager,  Air  Traffic  Division  Southwest 
Region. 

[FR  Doc  93-369  Filed  1-7-93;  8:45  ami 
BILUNG  CODE  49MMS-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  270 

[Release  No.  JC-19204,  Internationa!  Series 
Release  No.  517;  File  No.  S7-1-93] 

RIN  3235-AE47 

Exemption  of  Acquisitions  of 
Securities  Issued  by  Persons  Engaged 
in  Securities  Related  Businesses 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Proposed  rule  amendments  and 
request  for  comment 

SUMMARY:  The  Commission  is 
publishing  for  comment  proposed  rule 
amendments  that  would  eliminate  a 
number  of  conditions  that  today  must  be 
for  acquisitions  by  a  registered 
investment  company  of  the  securities  of 
securities  related  businesses,  both 
domestic  and  foreign,  thus  simplifying 
the  conditions  for  exemptive  relief  that 
would  be  required  to  be  met  under  die 


rule.  The  revised  rule  amendments 
would  provide  investment  companies 
more  flexibility  in  making  such 
acquisitions  and  would  permit 
companies  to  pursue  a  broader  range  of 
investment  objectives. 

DATES:  Comments  must  be  received  on 
or  before  March  9, 1993. 

ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  All  comment 
letters  should  refer  to  File  No.  S7-1-93. 
All  comments  received  will  be  available 
for  public  inspection  and  copying  in  the 
Commission’s  Public  Reference  Room, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549. 

FOR  FURTHER  INFORMATION  CONTACT: 

L.  Bryce  Stovell,  Senior  Special 
Counsel,  or  Diane  Blizzard.  Deputy 
Chief,  both  at  (202)  272-2048,  Office  of 
Regulatory  Policy,  Division  of 
Investment  Management.  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  is  seeking  public  comment 
on  revised  proposed  amendments  to 
rule  12d3— 1  (17  CFR  270.12d3-l)  under 
the  Investment  Company  Act  of  1940 
(15  U.S.C.  80a).  These  amendments 
would  eliminate  certain  “qualitative” 
conditions  that  the  rule  now  imposes  on 
acquisitions  by  registered  investment 
companies,  and  companies  they  control, 
of  the  securities  of  businesses  engaged 
in  securities  related  activities,  both 
domestic  and  foreign.  The  rule, 
however,  would  continue  not  to  exempt 
a  registered  investment  company’s 
acquisition  of  a  general  partnership 
interest,  or  of  any  security  issued  by  the 
investment  adviser,  promoter,  or 
principal  underwriter  of  the  company, 
or  any  affiliated  person  of  such  adviser, 
promoter,  or  underwriter.  In  addition, 
the  rule  would  retain  certain 
“quantitative”  conditions  on 
investments  in  securities  related 
businesses. 

Executive  Summary 

Section  12(d)(3)  (15  U.S.C.  80a- 
12(d)(3)),  with  limited  exceptions, 
prohibits  a  registered  investment 
company  and  companies  it  controls 
from  acquiring  any  security  of,  or  any 
other  interest  in,  a  securities  related 
business,  such  as  a  broker,  dealer, 
underwriter,  or  investment  adviser.  Rule 
12d3-l  exempts  certain  acquisitions. 
Businesses  that  have  derived  fifteen 
percent  or  less  of  their  gross  revenues  in 
their  most  recent  fiscal  year  from 
securities  related  activities  are  deemed 
by  the  rule  not  to  be  securities  related 


businesses.  Acquisitions  of  securities 
issued  by  businesses  that  exceed  the 
fifteen  percent  limitation  are  exempt 
under  the  rule  provided  that  the 
acquisition  meets  certain  “qualitative” 
conditions:  The  securities  acquired,  if 
equity  securities,  must  be  “margin 
securities”  under  Federal  Reserve  Board 
Regulation  T  (17  CFR  220.1)  or.  if  debt 
securities,  must  be  investment  grade  as 
determined  by  the  acquiring  company’s 
board  of  directors.  In  addition,  such 
acquisitions  must  meet  “quantitative” 
conditions;  they  must  involve  not  too 
large  a  percentage  of  the  acquiring 
company's  assets,  or  of  the  acquired 
business'  equity  or  debt  securities. 

The  rule,  however,  does  not  exempt 
the  acquisition  of  a  general  partnership 
interest  in  a  securities  related  business, 
or  any  security  issued  by  an  investment 
adviser,  promoter,  or  principal 
underwriter  of  the  acquiring  company 
or  any  affiliated  person  thereof. 

In  1989,  the  Commission  proposed 
amendments  to  rule  12d3-l  that  were 
designed  to  facilitate  the  acquisition  of 
the  equity  securities  of  foreign  securities 
related  businesses  by  registered 
investment  companies.1  The 
amendments  provided  alternative 
conditions  for  the  equity  securities  of 
foreign  securities  related  businesses  that 
could  not  meet  the  qualitative  “margin 
securities"  requirement  of  rule  12d3-l 
in  its  current  form.  While  all  five 
comm  enters  on  the  proposed  rule 
amendments  generally  supported  the 
Commission’s  initiative  to  ease  the 
rule’s  requirements,  they  criticized  the 
specific  qualitative  conditions. 

In  response  to  the  comments,  the 
Commission  has  re-examined  the 
conditions  of  rule  12d3-l  in  light  of  the 
purposes  underlying  section  12(d)(3), 
and  changes  in  the  manner  in  which  the 
securities  business  has  been  conducted, 
both  in  the  United  States  and  in  foreign 
countries,  since  1940.  As  a  result  of  this 
re-examination,  the  Commission  is 
proposing  revised  amendments  to  rule 
12d3— 1  that  would  greatly  simplify  the 
rule.  The  revised  proposed  amendments 
would  eliminate  entirely  the  qualitative 
conditions  of  the  rule.  The  qualitative 
conditions  primarily  reflected  a  concern 
with  certain  risks  of  investments  in 
securities  related  businesses  which,  we 
believe,  is  adequately  addressed  by  the 
requirement  that  a  registered  investment 
company  may  not  purchase  a  general 
partnership  interest  in  a  securities 
related  business.  To  a  lesser  extent,  the 
qualitative  conditions  also  reflected  an 

•  See  Acquisition*  by  Registered  investment 
Companies  of  the  Equity  Securities  of  Foreign 
Securities  Finns.  Investment  Company  Act  Release. 
No.  17096  (Aug.  3, 1969)  (54  FR  33027,  Aug.  11. 
1989)  (“1989  Proposal"). 
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attempt  to  minimize  any  harm  that 
could  occur  through  the  risks  of 
reciprocal  practices  and  conflicts  of 
interest  The  Commission  believes  that 
such  risks  may  be  addressed  adequately 
by  the  quantitative  conditions,  by  the 
condition  prohibiting  the  acquisition  of 
any  security  issued  by  persons  with 
certain  business  relationships  with  the 
acquiring  company,  and  by  existing 
disclosure  requirements  for  registered 
investment  companies. 

I.  Background 

Section  12(d)(3)  makes  it  unlawful  for 
any  registered  investment  company  and 
any  company  or  companies  controlled 
by  such  registered  investment  company 
to  purchase  or  otherwise  acquire  any 
security  issued  by  or  any  other  interest 
in  the  business  of  any  person  who  is  a 
broker,  a  dealer,  is  engaged  in  the 
business  of  underwriting,  or  is  either  an 
investment  adviser  of  an  investment 
company  or  an  investment  adviser 
registered  under  the  Investment 
Advisers  Act  of  1940.2 

Rule  12d3-l  provides  a  conditional 
exemption  from  section  12(d)(3).  The 
rule  exempts  purchases  of  the  securities 
of  any  entity  that  derived  fifteen  percent 
or  less  of  its  gross  revenues  from 
securities  related  activities  3  in  its  most 
recent  fiscal  year,  unless  the  acquiring 
company  would  control  the  person  after 
the  acquisition.4  The  rule  also  exempts 
acquisitions  of  the  securities  of  a  person 
that  derived  more  than  fifteen  percent  of 
its  gross  revenues  from  securities  related 
activities  in  its  most  recent  fiscal  year, 
if  certain  qualitative  and  quantitative 
conditions  are  met. 

The  qualitative  conditions  differ 
depending  on  whether  the  security  to  be 
acquired  is  an  equity  security  or  a  debt 
security.  Any  equity  security  must,  at 
the  time  of  acquisition,  be  a  "margin 


2  These  prohibitions  do  not  apply  to  the 
acquisition  of  the  securities  of  a  corporation  all  the 
outstanding  securities  of  which  (other  than  short¬ 
term  paper,  securities  representing  bank  loans,  and 
directors  qualifying  shares)  are,  or  after  such 
acquisition  will  be,  owned  by  one  or  more 
registered  investment  companies,  if  such 
corporation  is  primarily  engaged  in  the  business  of 
underwriting  and  distributing  securities  issued  by 
other  persons,  selling  securities  to  customers,  or 
any  one  or  more  of  such  or  related  activities,  and 
the  gross  income  of  such  person  normally  is  derived 
principally  from  such  business  or  related  activities. 
See  sections  12(d)(3)(A),  (B)  (15  U.S.C.  80a- 
12(d)(3)(A),  -12(d)(3)(B).  Thus,  section  12(d)(3) 
does  not  prohibit  an  investment  company  from 
acquiring  securities  of  a  wholly-owned 
underwriting  subsidiary. 

•’Rule  12d3 — 1(d)(1)  defines  "securities  related 
activities”  as  a  person's  activities  as  a  broker,  as  a 
dealer,  from  the  business  of  underwriting,  as  an 
investment  adviser  registered  under  the  Investment 
Advisers  Act  of  1940,  as  amended,  or  as  an 
investment  adviser  to  a  registered  investment 
company. 

4  Rule  12d3-l(a). 


security”  as  defined  in  Regulation  T 
promulgated  by  the  Board  of  Governors 
of  the  Federal  Reserve  System.5  Any 
debt  security  of  the  issuer  must,  at  the 
time  of  acquisition,  be  investment  grade 
as  determined  by  the  acquiring 
company’s  board  of  directors.0 

Under  the  quantitative  conditions, 
immediately  after  the  acquisition  the 
acquiring  company  may  own  not  more 
than  five  percent  of  any  class  of  the 
issuer's  equity  securities,  nor  more  than 
ten  percent  of  the  outstanding  principal 
amount  of  the  issuer’s  debt  securities.7 
In  addition,  immediately  after  the 
acquisition  the  acquiring  company  may 
have  invested  not  more  than  five 
percent  of  the  value  of  its  total  assets  in 
the  securities  of  an  issuer.® 

Certain  other  conditions  apply  to  any 
acquisition,  even  where  an  issuer  is 
engaged  in  only  a  limited  amount  of 
securities  related  activities.  The  rule 
does  not  exempt  the  acquisition  of  a 
general  partnership  interest  in  a 
securities  related  business,  nor  does  it 
exempt  the  acquisition  of  any  security 
issued  by  the  company’s  investment 
adviser,  promoter,  or  principal 
underwriter  or  any  affiliated  person  of 
such  investment  adviser,  promoter,  or 
principal  underwriter  that  is  a  securities 
related  business  (unless  otherwise 
permitted  under  sections  12(d)(3)  (A) 
and  (B)).9 

The  Commission’s  1989  proposal 
attempted  to  address  the  situation  of 
registered  investment  companies  that 
wished  to  acquire  the  equity  securities 


’Rule  12a3-l(b)(4).  In  1990,  Regulation  T  was 
amended  to  permit  the  marginability  of  certain 
foreign  equity  and  debt  securities.  See  Credit  by 
Brokers  and  Dealers;  Accommodation  of  Settlement 
and  Clearance  of  Foreign  Securities,  55  FR  11158 
(Mar  21, 1990).  Under  these  amendments,  foreign 
equity  securities  are  eligible  for  margin  treatment  if 
they  have  been  traded  for  at  least  six  months  on  an 
exchange  or  in  a  recognized  foreign  securities 
market  and  if  they  meet  certain  requirements  as  to 
availability  of  price  information,  market  value, 
trading  volume  and  the  lika  Foreign  debt  securities 
are  marginable  if  they  meet  certain  criteria  as  to  size 
of  the  original  issue,  if  the  issue  is  not  in  default 
as  to  payments  of  principal  or  interest,  and  if  the 
issue  meets  certain  rating  criteria. 

“Rule  12d3— 1(b)(5). 

7  See  rule  1 2d3-l  (b)(  1 )  and  (b)(2). 

a  See  rule  1 2d3 — 1  (b)C 3).  The  quantitative 
conditions  of  rule  12d3-l  are  derived  from  the 
proviso  in  a  predecessor  rule,  rule  12d-l ,  that  the 
registered  investment  company  and  certain  related 
companies  together  own  no  more  than  10%  of  the 
total  outstanding  voting  stock  of,  or  proprietary 
interest  in,  a  company  engaged  in  securities  related 
activities.  See  Conditional  Exemption  of  Certain 
Purchases  or  Acquisitions  of  Securities  from  the 
Prohibitions  of  section  12(d)(3)  of  the  Investment 
Company  Act  of  1940,  Investment  Company  Act 
Release  No.  4044  (Sept.  4, 1964)  (29  FR  12915,  Sept. 
15, 1964)  (adopting  rule  12d-l). 

“Rule  1 2d3 — 1  (c).  The  exemption  for  acquisitions 
of  the  securities  of  a  wholly-owned  underwriting 
subsidiary  in  sections  12(d)(3)  (A)  and  (B)  is 
discussed  supra  note  2. 


of  foreign  securities  firms  by  providing 
an  alternative  to  the  qualitative 
condition  that  any  equity  security  be  a 
margin  security  at  the  time  of 
acquisition.  This  requirement  in  most 
cases  would  not  have  been  met  by  the 
equity  securities  of  foreign  securities 
firms.  The  proposed  amendments 
sought  to  permit  such  acquisitions  by 
allowing  acquiring  companies  to 
comply  with  the  margin  security 
requirement,  or  with  a  substitute  set  of 
criteria  patterned  after  the  margin 
requirements  but  tailored  to  foreign 
markets.  These  criteria  related  to  the 
nature  of  the  equity  security,  its  issuer, 
and  the  market  for  the  security. 

First,  the  proposed  amendments 
would  have  imposed  alternative 
conditions  related  to  the  security’s 
marketability,  requiring,  among  other 
things,  the  equity  security  to  have  been 
listed  on  an  exchange  for  at  least  six 
months  prior  to  the  acquisition. 

Second,  the  proposed  amendments 
would  have  required  that  the  issuer  of 
the  equity  security  have  made  public  all 
information  that  was  required  to  make 
public  in  its  home  country  since  the 
beginning  of  its  last  fiscal  year,  and  have 
filed  with  any  stock  exchange  on  which 
its  securities  were  traded  the  filings 
required  by  that  exchange  during  that 
period.  The  proposed  amended  rule  set 
out  several  other  conditions  concerning 
the  nature  of  the  equity  security,  its 
issuer,  and  the  market  in  which  the 
security  was  traded. 

Third,  the  proposed  amendments 
would  have  required  that  an  equity 
security  of  a  foreign  securities  related 
business  be  listed  on  a  “qualified 
foreign  exchange”  meeting  certain 
requirements  as  to  structure,  size,  and 
stability.  For  example,  to  assure  a  depth 
of  market  comparable  to  that  of  United 
States  national  securities  exchanges,  the 
qualified  foreign  exchange  would  have 
been  required  to  have  had  an  annual 
trading  volume  in  stocks  totalling  at 
least  $7.5  bijlion  in  the  year  preceding 
the  acquisition. 

All  five  commenters  on  the  1989 
proposal  generally  supported  the 
Commission’s  initiative,  but  argued  that 
several  of  the  proposed  conditions 
would  be  burdensome  and  unworkable. 
Some  argued  that  the  Commission 
should  not  impose  any  specific 
qualitative  conditions.  In  response,  the 
Commission  has  re-examined  the  scope 
of  the  proposal  in  light  of  the  purposes 
of  section  12(d)(3)  and  now  proposes  to 
delete  the  qualitative  conditions. 
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II.  Discussion 

A  The  Purposes  of  Section  12(d)(3) 

While  the  reasons  for  Congress 
prohibiting  investment  company 
investments  in  securities  related 
businesses  are  not  addressed  in  much 
detail  in  the  Act’s  legislative  history,  it 
appears  that  Congress  had  two 
purposes.  First,  Congress  wished  to 
limit,  at  least  to  some  extent,  the 
exposure  of  registered  investment 
companies  to  entrepreneurial  risks 
peculiar  to  securities  related  businesses. 
In  1940,  securities  related  businesses, 
for  the  most  part,  were  organized  as 
privately  held  general  partnerships.  By 
investing  in  such  businesses, 
investment  companies  exposed 
themselves  to  potential  losses  which 
were  not  present  in  other  types  of 
investments,  if  the  business  failed,  the 
investment  company  as  a  general 
partner  was  held  accountable  for  the 
partnership’s  liabilities.10 

A  second  purpose  appears  to  have 
been  to  prevent  potential  conflicts  of 
interest  and  reciprocal  practices. 
Section  12(d)  also  contains  restrictions 
on  the  ownership  of  one  investment 
company  by  another,  as  well  as  on  the 
ownership  of  insurance  companies  by 
registered  investment  companies.  The 
provisions  of  the  section  generally  are 
intended  to  prevent  “pyramiding”  and 
other  cross-control  situations  which 
might  result  in  investment  companies 
being  organized,  operated,  managed,  or 
their  portfolio  securities  selected  in  the 
interests  of  brokers,  dealers, 
underwriters,  and  investment  advisers, 
whether  or  not  these  entities  are 
affiliated  persons  of  the  companies.11 
The  practical  effect  of  the  section  is  to 
eliminate  the  possibility  of  certain 
conflicts  of  interest  and  reciprocal 
practices  between  investment 


10ln  testimony  before  Congress,  a  Commission 
representative  testified  to  the  effect  that  the 
Commission  had  concerns  about  subjecting  all  the 
assets  of  the  investment  trust  to  the  risks  of  the 
underwriting  business,  but  that  the  Commission  did 
not  see  any  difficulty  if  the  trusts  availed 
themselves  of  the  corporate  fiction  and  limited  their 
liabilities  to  the  amount  of  money  they  wanted  to 
invest.  Accordingly,  the  representative  noted  that 
there  would  not  be  a  problem  if  an  investment  trust 
went  into  the  underwriting  business  through  a 
wholly  owned  subsidiary  See  Investment  Trusts 
and  Investment  Companies:  Hearing  before  a 
Subcomm.  of  the  Senate  Comm,  on  Banking  and 
Currency,  76th  Cong.,  3rd.  Sess.  243  (1940) 
(testimony  of  David  Schenker  Chief  Counsel, 
Investment  Trust  Study). 

11  See  Pacific  Coast  Mortgage  Co..  22  SEC  832 
(1946),  in  which  the  Commission  expressed  its  view 
that  section  12(d)(3)  is  obviously  intended  to 
prevent  operating  investment  companies  from 
engaging  in  diverse  financial  activities  in 
conjunction  with  persons  other  than  investment 
companies. 


companies  and  securities  related 
businesses. 

As  a  result  of  its  re-examination  of 
section  12(d)(3)’s  purposes,  the 
Commission  is  now  proposing  more 
extensive  changes  than  in  1989,  based 
on  our  belief  that  the  qualitative 
conditions  of  rule  12d3-l  are  not 
necessary  to  ensure  that  the  rule  is 
consistent  with  Congress’s  intent  in 
enacting  the  section.  The  revised 
amendments  would  eliminate  the 
qualitative  conditions.  The  reasons  for 
and  the  effects  of  these  changes  are 
discussed  more  fully  below. 

B  Elimination  of  the  Qualitative 
Conditions  of  Rule  12d3-l 

The  qualitative  conditions 
(subparagraphs  (b)(4)  and  (b)(5))  require 
that  the  securities  being  acquired  by  the 
registered  investment  company  be 
margin  securities,  if  equity,  or 
investment  grade,  if  debt.  These 
conditions  were  included  in  rule  12d3- 
1  in  1984  primarily  to  address  a 
perceived  Congressional  concern  with 
certain  investment  risks  associated  with 
securities  issued  by  securities  related 
businesses.12  In  addition,  the 
Commission  stated  that  placing  a  floor 
on  the  "quality”  of  securities  that  could 
be  acquired  by  an  investment  company 
would  lessen  the  harm  from  investment 
company — broker-dealer  reciprocal 
practices.13 

The  Commission  now  believes  that,  in 
light  of  changes  in  the  ownership 
structure  of  most  securities  related 
businesses  since  1940,  the  concern 
regarding  the  unusual  risks  of 
investment  in  such  businesses  is 
adequately  addressed  by  prohibiting  the 
acquisition  of  general  partnership 
interests.  Today,  many  if  not  most 
securities  firms  are  organized  not  as 
general  partnerships  but  in  corporate 
form.  Aside  from  general  partnership 
interests,  investments  in  securities 
issued  by  securities  related  business 
need  not  be  subject  to  any  special 
standards  not  applicable  to  investments 
in  other  businesses,  except  to  address 
the  potential  for  conflicts  of  interest  and 
reciprocal  practices.14 


111  Exemption  for  Acquisitions  by  Registered 
Investment  Companies  of  Securities  Issued  by 
Persons  Engaged  Directly  or  Indirectly  in  Securities 
Related  Businesses,  Investment  Company  Act 
Release  No.  14036  (July  13, 1984)  (49  FR  29362 
(July  20. 1984)  (“Congress  in  prohibiting  investment 
in  securities  related  businesses  under  section 
12(d)(3)  was  apparently  concerned,  among  other 
things,  with  an  investment  company's  maintaining 
the  liquidity  of  its  portfolio”). 

”  Id.  at  no.  4. 

14  Obviously,  a  margin  security  or  an  investment 
grade  debt  instrument  generally  will  be  more  liquid 
than  a  security  that  does  not  meet  those  standards, 
but  this  will  be  true  regardless  of  the  nature  of  an 


The  Commission  believes  that  the 
risks  of  conflicts  of  interest  and 
reciprocal  practices  are  adequately 
addressed  by  the  other  conditions  of 
rule  12d3-l.  Such  risks  are  greatest 
when  an  investment  company  acquires 
the  securities  of  a  securities  related 
business  that  performs  a  significant 
level  of  services  for  the  investment 
company  or  where  the  investment 
company  has  a  large  investment  in  the 
securities  related  business.  Accordingly, 
the  Commission  proposes  to  retain  the 
condition  that  provides  that  the  rule 
does  not  exempt  an  investment 
company’s  acquisition  of  any  security 
issued  by  its  investment  adviser, 
promoter,  or  principal  underwriter,  or 
any  affiliated  person  of  such  investment 
adviser,  promoter,  or  principal 
underwriter.  In  addition,  the 
Commission  proposes  to  retain  the 
quantitative  conditions  of  the  rule, 
which  minimize  the  potential  for 
conflicts  of  interest  and  reciprocal 
practices  by  preventing  an  investment 
company  from  acquiring  a  significant 
stake  in  any  particular  broker  or  dealer. 
The  Commission,  however,  requests 
comment  on  whether  the  quantitative 
conditions  are  necessary  to  effectuate 
the  purposes  of  section  12(d)(3)  or 
whether  the  concerns  about  reciprocal 
practices  could  be  addressed  by  other 
conditions.15 

Any  investment  company  that 
acquires  securities  issued  by  securities 
related  businesses  would  be  subject  to 
the  disclosure  provisions  in  various 
registration  forms  under  the  Act  that 
require  that  an  investment  company 
disclose  acquisitions  of  the  securities  of 
its  "regular  brokers  or  dealers.”16  In 


issuer’s  business.  In  any  event,  the  liquidity 
requirements  for  registered  investment  companies 
exist  independently  horn  the  provisions  of  section 
12(d)(3)  and  elimination  of  the  qualitative 
conditions  would  not  implicate  the  overall  liquidity 
requirements  for  investment  companies.  See  Guide 
4  to  Form  N-1A,  Revision  of  Guidelines  to  Form 
N-1A.  Investment  Company  Act  Release  No.  18612 
(March  12, 1992),  57  FR  9828  (stating  that  the  usual 
limit  on  aggregate  holdings  of  illiquid  assets  by  an 
open-end  company  is  fifteen  percent  of  its  net 
assets). 

’-’The  Commission  recently  received  an 
application  for  exemption  from  section  12fd)(3)  for 
a  unit  investment  trust  that,  among  other  things, 
seeks  to  invest  more  than  five  percent  of  its  assets 
in  equity  securities  issued  by  unaffiliated  securities 
related  businesses.  See  Defined  Asset  Funds — 
Equity  Income  Fund,  Select  Ten  Portfolio  (File  812- 
8134).  Arguably,  the  threat  of  reciprocal  practices 
is  minimized  in  the  case  of  unit  investment  trusts, 
which  are  not  managed. 

’’Forms  N-1A,  N-2.  N-3,  N-5,  N-8B-2,  and  N- 
83—4  each  require  the  investment  company  to 
disclose  its  acquisitions  of  securities  of  its  regular 
brokers  or  dealers  as  defined  in  rule  10b-l  (17  CFR 
270.10b-l),  or  their  parents.  Rule  10b-l  defines 
regular  broker  or  dealer  to  mean  one  of  the  ten 
brokers  or  dealers  that  received  the  greatest  dollar 
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addition,  investment  companies  are 
required  to  disclose  acquisitions  of  the 
securities  of  their  regular  brokers  or 
dealers  semi-annually  on  Form  N- 
SAR.17  Form  N-SAR  requires 
investment  companies  to  list  the  name 
of  any  of  their  regular  brokers  or  dealers 
or  the  parents  of  such  brokers  or  dealers 
{if  such  parents  derived  more  than 
fifteen  percent  of  their  gross  revenues 
from  securities  related  activities)  whose 
securities  they  owned  at  the  end  of  the 
current  period.  By  alerting  the 
Commission  and  existing  and 
prospective  investors  to  possible 
conflicts  of  interest,  these  disclosures 
would  provide  a  check  against  the 
conflicts  of  interest  arising  from 
investment  company  ownership  of  the 
securities  of  the  company’s  significant 
brokers  or  dealers. 

The  effect  of  the  elimination  of 
qualitative  conditions  for  investment  in 
securities-related  businesses  would  be 
to  permit  a  broader  range  of  discretion 
to  portfolio  managers  of  registered 
investment  companies  Among  other 
things,  it  would  permit  them  to  invest 
more  freely  in  the  securities  of  foreign 
securities  related  businesses,  and  thus 
would  respond  to  the  criticisms  voiced 
in  the  comment  letters  concerning  the 
conditions  in  the  1989  proposal.  It  also 
would  remove  a  requirement  that 
company  directors  determine  that  debt 
securities  issued  by  securities  related 
businesses  are  investment  grade, 
enabling  directors  to  focus  their 
attention  on  more  critical  issues.18 


amount  of  brokerage  commissions  by  virtue  of 
direct  or  indirect  participation  in  the  company's 
portfolio  transactions  during  the  company's  most 
recent  fiscal  year,  one  of  the  ten  brokers  or  dealers 
that  engaged  as  principal  in  the  largest  dollar 
amount  of  portfolio  transactions  of  the  investment 
company  during  the  company's  most  recent  fiscal 
year,  or  one  of  the  ten  broken  or  dealers  that  sold 
the  largest  dollar  amount  of  securities  of  the 
investment  company  during  the  company's  most 
recent  fiscal  year. 

In  particular  the  investment  company  must 
identify  each  such  broker  or  dealer  and  stale  the 
value  of  its  aggregate  holdings.  Each  of  these 
registration  forms  also  provides  that  the  registrant 
need  only  disclose  information  with  respect  to  an 
issuer  that  derived  more  than  15%  of  its  gross 
revenues  from  tho  business  of  a  broker,  a  dealer,  an 
underwriter,  or  an  investment  adviser  during  its 
most  recent  fiscal  year 

1 7  Form  N-SAR  is  the  combined  reporting  form 
used  for  semi-annual  and  annual  reports  by  all 
investment  companies  that  have  filed  e  registration 
statement  that  has  become  effective  under  the 
Securities  Act  of  1933  (15  U.S.C.  77a). 

,nln  the  Division  of  Investment  Management's 
report  on  investment  company  regulation,  the 
Division  recommended  that  several  rules  under  the 
Act,  including  rule  12d3-l,  be  amended  to 
eliminate  inappropriate  burdens  on  investment 
company  directors.  Division  of  Investment 
Management.  SEC,  Investment  Company 
Go  vernance,  Protecting  Investors:  A  Half  Century  of 
Investment  Company  Regulation  (1992).  The 
proposed  amendments  would  effect  that 


In  connection  with  the  proposed 
elimination  of  the  qualitative 
conditions,  the  Commission  is 
proposing  to  restate  certain  of  the  * 
conditions  of  the  rule.  These  changes 
are  intended  to  improve  the  clarity  of 
the  rule;  they  are  not  intended  to  effect 
any  substantive  changes. 

HI.  Cost/Benefit  of  Proposed  Action 

The  revised  proposed  rule 
amendments  would  benefit  acquiring 
companies  by  facilitating  acquisitions  of 
the  securities  of  domestic  and  foreign 
securities  related  businesses.  In 
particular,  by  omitting  the  margin 
security  requirement,  the  revised 
proposed  rule  amendments  would 
remove  the  most  significant  obstacle  to 
acquiring  the  equity  securities  of  foreign 
securities  related  businesses.  In 
addition,  the  boards  of  directors  of 
acquiring  companies  no  longer  would 
have  to  determine  that  debt  securities 
issued  by  securities  related  businesses 
are  investment  grade.  The  Commission 
would  benefit  because  its  staff  would 
have  to  review  fewer  applications  for 
exemption  in  this  area. 

IV.  Summary  of  Initial  Regulatory 
Flexibility  Analysis 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis  in 
accordance  with  5  U.S.C.  603  regarding 
the  revised  proposed  amendments.  The 
Analysis  explains  that  the  revised 
proposed  amendments  are  intended  to 
simplify  rule  12d3-l,  by  eliminating 
conditions  that  are  unnecessary,  in  light 
of  the  Congressional  purposes 
underlying  section  12(d)(3),  to 
permissible  investment  company 
acquisitions  of  the  securities  of 
securities  related  businesses.  The 
Analysis  states  that  the  proposed 
amendments  provide  flexibility  and 
investor  protection  in  a  way  that  should 
minimize  any  impact  on,  or  cost  to, 
small  business.  A  copy  of  the  Initial 
Regulatory  Flexibility  Analysis  may  be 
obtained  from  L.  Bryce  Stovel).  at  Mail 
Stop  10-6,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549. 

V.  Statutory  Authority 

The  Commission  is  proposing  the 
amendments  to  rule  12d3-l  pursuant  to 
sections  6(c)  and  38(a)  of  the  Act  (15 
U.S  C.  80a-6(c),  -37(a)).  The  authority 
citations  for  these  actions  precede  the 
text  of  the  actions. 


recommendation  with  respect  to  rule  12d3-l  The 
Commission  proposed  amendments  to  rules  10f-3, 
17a-7,  l"e-l  17f— arid  22o-t  in  Investment 
Company  Release  No.  t9192  (Dec.  30, 19S2). 


List  of  Subjects  in  17  CFR  Part  270 

Investment  companies.  Reporting  and 
recordkeeping  requirements,  Securities. 

Test  of  Proposed  Rule  Amendments 

For  the  reasons  set  out  in  the 
preamble,  the  Commission  is  proposing 
to  amend  chapter  Q,  title  17  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  270 — RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

1.  The  general  authority  citation  for 
part  270  is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  80a-l  et  seq ;  unless 
otherwise  noted: 

2.  Section  270.12d3-l  is  revised  to 
read  as  follows: 

$270.12d3-1  Exemption  of  acquisitions  of 
securities  Issued  by  persons  engaged  in 
securities  related  businesses. 

(a)  Notwithstanding  section  12(d)(3) 
of  the  Act,  a  registered  investment 
company,  or  any  company  or  companies 
controlled  by  such  registered 
investment  company  (“acquiring 
company”)  may  acquire  any  security 
issued  by  any  person  that,  in  its  most 
recent  fiscal  year,  derived  15  percent  or 
less  of  its  gross  revenues  from  securities 
related  activities  unless  the  acquiring 
company  would  control  such  person 
after  the  acquisition. 

(b)  Notwithstanding  section  12(d)(3) 
of  the  Act,  an  acquiring  company  may 
acquire  any  security  issued  by  a  person 
that,  in  its  most  recent  fiscal  year, 
derived  more  than  15  percent  of  its 
gross  revenues  from  securities  related 
activities,  provided  that. 

(1)  Immediately  after  the  acquisition 
of  any  equity  security,  the  acquiring 
company  owns  not  more  than  five 
percent  of  the  outstanding  securities  of 
that  class  of  the  issuer’s  equity 
securities; 

(2)  Immediately  after  the  acquisition 
of  any  debt  security,  the  acquiring 
company  owns  not  more  than  ten 
percent  of  the  outstanding  principal 
amount  of  the  issuer’s  debt  securities; 
and 

(3)  Immediately  after  any  such 
acquisition,  the  acquiring  company  has 
invested  not  more  than  five  percent  of 
the  value  of  its  total  assets  in  the 
securities  of  the  issuer. 

(c)  Notwithstanding  paragraphs  (a) 
and  (b),  this  section  does  not  exempt  the 
acquisition  of  a  general  partnership 
interest  or  a  security  issued  by  the 
acquiring  company’s  investment 
adviser,  promoter,  or  principal 
underwriter,  or  any  affiliated  .person  of 
such  investment  adviser,  promoter,  or 
principal  underwriter. 
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(d)  For  purposes  of  this  section, 

(1)  “Securities  related  activities”  are  a 
person's  activities  as  a  broker,  a  dealer, 
an  underwriter,  an  investment  adviser 
registered  under  the  Investment 
Advisers  Act  of  1940,  as  amended,  or  as 
an  investment  adviser  to  a  registered 
investment  company. 

_  (2)  An  issuer’s  gross  revenues  from  its 
ovv*n  securities  related  activities  and 
from  its  ratable  share  of  the  securities 
related  activities  of  enterprises  of  which 
it  owns  20  percent  or  more  of  the  voting 
or  equity  interest  should  be  considered 
in  determining  the  degree  to  which  an 
issuer  is  engaged  in  securities  related 
activities.  Such  information  may  be 
obtained  from  the  issuer's  annual  report 
to  shareholders,  the  issuer’s  annual 
reports  or  registration  statement  filed 
with  the  Commission,  or  the  issuer’s 
chief  financial  officer. 

(2)  "Equity  security”  is  as  defined  in 
§  240.3a-ll  of  this  chapter. 

(4)  "Debt  security”  includes  all 
securities  other  than  equity  securities. 

(5)  Determination  of  the  percentage  of 
an  acquiring  company’s  ownership  of 
any  class  of  outstanding  equity 
securities  of  an  issuer  shall  be  made  in 
accordance  with  the  procedures 
described  in  the  rules  under  §  240.16  of 
this  chapter  (17  CFR  part  240) 

(6)  Where  an  acquiring  company  is 
considering  acquiring  or  has  acquired 
options,  warrants,  rights,  or  convertible 
securities  of  a  securities  related 
business,  the  determination  required  by 
paragraph  (b)  of  this  section  shall  be 
made  as  though  such  options,  warrants, 
rights,  or  conversion  privileges  had  been 
exercised. 

(7)  The  following  transactions  will  not 
be  deemed  to  be  an  acquisition  of 
securities  of  a  securities  related 
business: 

(i)  Receipt  of  stock  dividends  on 
securities  acquired  in  compliance  with 
this  section; 

(ii)  Receipt  of  securities  arising  from 
a  stock-for-stock  split  on  securities 
acquired  in  compliance  with  this 
section; 

(iii)  Exercise  of  options,  warrants,  or 
rights  acquired  in  compliance  with  this 
section; 

(iv)  Conversion  of  convertible 
securities  acquired  in  compliance  with 
this  section;  and 

(v)  Acquisition  of  puts,  as  defined  in 
§  270.2a-7(a)(12),  provided  that, 
immediately  after  the  acquisition  of  any 
put,  the  company  will  not,  with  respect 
to  seventy-five  percent  of  the  total  value 
of  its  assets,  have  invested  more  than 
five  percent  of  the  total  value  of  its 
assets  in  securities  underlying  puts  from 
the  same  institution.  An  unconditional 
put  shall  not  be  considered  a  put  from 


that  institution,  provided  that,  the  value 
of  all  securities  issued  or  guaranteed  by 
the  same  institution  and  held  by  the 
investment  company  does  not  exceed 
ten  percent  of  the  total  value  of  the 
company’s  assets.  For  purposes  of  this 
section,  a  put  will  be  considered  to  be 
from  the  party  to  whom  the  company 
will  look  for  payment  of  the  exercise 
price  and  an  unconditional  put,  as 
defined  in  §  270.2a-7(a)(19),  will  be 
considered  to  be  a  guarantee  of  the 
underlying  security  or  securities. 

(8)  Any  class  or  series  of  an 
investment  company  that  issues  two  or 
more  classes  or  series  of  preferred  or 
special  stock,  each  of  which  is  preferred 
over  all  other  classes  or  series  with 
respect  to  assets  specifically  allocated  to 
that  class  or  series,  shall  be  treated  as  if 
it  is  a  registered  investment  company. 

Note:  It  is  not  intended  that  this  rule 
should  supersede  the  requirements 
prescribed  in  Investment  Company  Act 
Release  No.  13005  (Feb.  2, 1983)  with  respect 
to  repurchase  agreements  with  brokers  or 
dealers. 

Dated:  January  4. 1993. 

By  the  Commission. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

1FR  Doc.  93-391  Filed  1-7-93;  8:45  ami 

BILUNO  coot  (010-01 -M 

DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  290 

[Notice  No.  764;  Re.  Notice  No.  754] 

RIN  1512-AA03 

Reopening  of  Comment  Period  on 
Revision  of  Regulations  for 
Exportation  of  Tobacco  Products  and 
Cigarette  Papers  and  Tubes,  Without 
Payment  of  Tax,  or  With  Drawback  of 
Tax 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Department  of  the 
Treasury. 

ACTION:  Advance  notice  of  proposed 
rulemaking;  reopening  of  comment 
period. 

SUMMARY:  This  notice  announces  the 
reopening  of  the  written  comment 
period  for  Notice  754,  an  advance  notice 
of  proposed  rulemaking  (ANPRM) 
published  in  the  Federal  Register  on 
September  8. 1992.  In  Notice  No.  754, 
ATF  proposed  the  revision  and 
recodification  of  the  regulations 
pertaining  to  the  exportation  of  tobacco 
products  and  cigarette  papers  and  tubes. 


As  a  result  of  recent  changes  in  Customs 
regulations  regarding  duty-free  stores 
and  the  potential  impact  on  the 
exportation  of  tobacco  products, 
industry  members  have  requested  that 
AFT  reopen  the  comment  period  to 
provide  sufficient  time  to  coordinate 
and  submit  comments. 

DATES:  Comments  must  be  filed  on  or 
before  March  9, 1993. 

ADDRESSES:  Send  written  comments  to: 
Chief,  Distilled  Spirits  and  Tobacco 
Branch.  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  P.O.  Box  50221,  Washington, 
DC  20091-0221;  ATTN:  Notice  No.  754. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mary  A.  Wood,  Distilled  Spirits  and 
Tobacco  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Washington,  DC 
20226,  telephone  (202)  927-8210. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  8, 1992,  ATF  published 
Notice  No.  754,  an  advance  notice  of 
proposed  rulemaking,  in  the  Federal 
Register  (57  FR  40889).  In  this  notice 
ATF  solicited  comments  on  its  proposal 
to  update  and  reissue  the  regulations 
pertaining  to  the  exportation  of  tobacco 
products  and  cigarette  papers  and  tubes. 
ATF  is  planning  to  revise  the 
regulations  now  contained  in  27  CFR 
part  290,  and  reissue  the  revised 
regulations  as  part  44  of  the  same 
chapter.  The  comment  period  for  Notice 
No.  754  closed  on  October  8, 1992. 

On  August  20, 1992,  the  U.S.  Customs 
Service  published  T.D.  92-81  which 
gave  approximately  125  duty-free  stores 
official  status  as  Class  9  Customs 
Bonded  Warehouses  (CBW’s).  As  such 
they  could  receive  domestic  tobacco 
products  for  export.  The  regulations  in 
Part  290  have  no  provisions  for  the 
exportation  of  domestic  tobacco 
products  through  Class  9  CBW’s.  On 
October  16, 1992,  Customs  published  a 
notice  delaying  indefinitely  the  effective 
date  of  T.D.  92-81  Industry  members 
have  advised  us  of  their  need  to 
consider  these  matters  further  before 
they  could  comment  on  any  changes  to 
Part  290. 

In  consideration  of  this  request,  ATF 
has  determined  that,  in  addition  to  the 
30  days  already  allowed,  an  extension  of 
an  additional  60  days  is  appropriate. 
Therefore,  the  comment  period  has  been 
reopened  until  March  9, 1993. 

Drafting  Information 

The  principal  authors  of  this 
document  are  Mary  A.  Wood  and  Daniel 
J.  Hi  land  of  the  Distilled  Spirits  and 
Tobacco  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms. 
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List  of  Subjects  in  27  CFR  Part  290 

Administrative  practice  and 
procedure.  Aircraft,  Authority 
delegations  (Government  agencies). 
Cigarette  papers  and  tubes,  Claims, 
Customs  duties  and  inspection.  Excise 
taxes,  Exports,  Foreign  trade  zones. 
Labeling,  Packaging  and  containers, 
Penalties,  Surety  bonds,  Tobacco 
products,  Vessels,  Warehouses. 

Authority 

This  notice  is  issued  under  the 
authority  in  26  U.S.C.  7805. 

Signed:  January  4, 1993. 

Stephen  E.  Higgins, 

Director. 

[FR  Doc.  93-377  Filed  1-17-93;  8:45  amj 

BILUNG  CODE  4S1S-31-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  840  and  842 

RIN  1029-AB60 

Surface  Coal  Mining  and  Reclamation 
Operations;  Initial  and  Permanent 
Regulatory  Programs;  Abandoned 
Sites 

AGENCY:  Office  and  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule;  extension  of 
public  comment  period  and 
rescheduling  of  date  for  public  hearing. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  of 
the  U.S.  Department  of  the  Interior 
(DOI)  extends  until  February  22, 1993, 
the  public  comment  period  on  the 
proposed  rule  published  in  the 
December  18, 1992  Federal  Register  (57 
FR  60410).  Further,  the  date  of  the 
public  hearing  is  being  rescheduled. 
The  proposed  rule  would  amend  OSM's 
regulations  governing  the  inspection  of 
surface  coal  mining  and  reclamation 
operations  to  change  the  minimum 
inspection  frequency  for  minesites 


defined  as  "abandoned  sites'*  under  the 
existing  regulations. 

DATES:  Written  Comments:  OSM  will 
accept  written  comments  on  the 
proposed  rule  until  5  p  m.  Eastern  time 
on  February  22, 1993. 

Public  Hearings:  Upon  request,  OSM 
will  hold  a  public  hearing  on  the 
proposed  rule  in  Washington,  DC  on 
February  10, 1993.  Upon  request,  OSM 
will  also  hold  public  hearings  in  the 
States  of  California,  Georgia,  Idaho, 
Massachusetts,  Michigan,  North 
Carolina,  Oregon,  Rhode  Island,  South 
Dakota,  Tennessee,  and  Washington  at 
times  and  dates  to  be  announced  prior 
to  the  hearings.  OSM  will  accept 
requests  for  public  hearings  until  5  p.m. 
on  January  19, 1993.  Individuals 
wishing  to  attend,  but  not  testify  at  the 
hearing  should  contact  the  person 
identified  under  FOR  FURTHER 
INFORMATION  CONTACT  beforehand  to 
verify  that  the  hearing  will  be  held. 
ADDRESSES:  Written  Comments:  Hand 
deliver  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Administrative  Record,  Room  660,  800 
North  Capitol  St.,  Washington,  DC;  or 
mail  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Administrative  Record,  room  660  NC, 
1951  Constitution  Avenue  NW., 
Washington,  DC  20240. 

Public  Hearings:  Department  of  the 
Interior  Auditorium,  18th  and  C  Streets 
NW.,  Washington,  DC.  The  addresses  for 
any  hearings  scheduled  in  the  States  of 
California,  Georgia,  Idaho, 
Massachusetts,  Michigan,  North 
Carolina,  Oregon,  Rhode  Island,  South 
Dakota,  Tennessee,  and  Washington  will 
be  announced  prior  to  the  hearings. 

Bequest  for  Public  Hearings:  Submit 
orally  or  in  writing  to  the  person  and 
address  specified  under  FOR  FURTHER 
INFORMATION  CONTACT. 

FOR  FURTHER  INFORMATION  CONTACT. 
Daniel  Stocker,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  1951 
Constitution  Avenue  NW.,  Washington, 
DC  20240:  Telephone:  202-208-2550 
(Commercial  or  FTS). 

SUPPLEMENTARY  INFORMATION:  OSM 
published  a  proposed  rule  on  December 


18, 1992  (57  FR  60410),  that  would 
amend  its  regulations  governing  the 
inspection  of  surface  coal  mining  and 
reclamation  operations  to  change  the 
minimum  inspection  frequency  for 
minesites  defined  as  "abandoned  sites" 
under  the  existing  regulations.  An 
abandoned  site  is  an  incompletely 
reclaimed  surface  coal  mining  and  * 
reclamation  operation  where  mining 
and  reclamation  activities  have 
permanently  ceased.  In  most  instances 
the  operators  of  these  sites  have  filed  for 
bankruptcy  or  can  not  be  located  and 
either  will  not  or  can  not  comply  with 
corrective  measures  ordered  in  State  or 
Federal  enforcement  actions  which 
mine  inspectors  have  issued  to  compel 
abatement  of  violations  of 
environmental  performance  standards 
or  to  compel  completion  of  reclamation 
obligations.  The  proposed  revisions 
would  enable  regulatory  authorities  to 
eliminate  a  significant  number  of 
ineffective  inspections  which  waste 
inspection  resources  and  thus,  would 
allow  the  regulatory  authorities  to 
redirect  those  resources  to  operations 
where  inspection  and  enforcement 
would  achieve  intended  results. 

The  comment  period  for  the  proposed 
rule  was  scheduled  to  close  on  January 
19, 1993.  However,  in  order  to  provide 
more  time  for  interested  persons  to 
comment  on  the  proposed  rule,  OSM  is 
extending  the  comment  period. 
Comments  will  now  be  accepted  until  5 
p.m.  local  time  on  February  22, 1993. 
The  date  of  the  public  hearing  in 
Washington,  DC,  if  one  is  requested,  has 
been  rescheduled  for  February  10, 1992. 
OSM  will  accept  requests  for  public 
hearings  until  5  p.m.  on  January  19, 
1993.  Individuals  wishing  to  attend,  but 
not  testily  at  the  hearing  should  contact 
the  person  identified  under  FOR  FURTHER 
INFORMATION  CONTACT  beforehand  to 
verify  that  the  hearing  will  be  held. 

Dated:  January  4, 1993. 

Brent  Wahlquist, 

Assistant  Director,  Reclamation  and 
Regulatory  Policy. 

|FR  Doc.  93-320  Filed  1-7-93;  8:45  am) 
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proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  Investigations, 
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rulings,  delegations  of  authority,  Ming  of 
petitions  and  appiicatione  and  agency 
statements  of  organization  and  (unctions  are 
examples  of  documents  appearing  in  this 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

[CM  92-006} 

Proposal  to  Re-establish  the  National 
Advisory  Committee  on  Cotton 
Marketing 

AGENCY:  Office  of  the  Secretary,  USDA. 
ACTION:  Proposal  to  re-establish  the 
National  Advisory  Committee  on  Cotton 
Marketing. 

SUMMARY:  The  U.S,  Department  of 
Agriculture  (USDA)  proposes  to  re¬ 
establish  the  advisory  committee  on 
cotton  marketing  to  review  federal 
programs  administered  by  USDA  that 
impact  cm  the  cotton  marketing  system 
and  to  recommend  ways  of  improving 
their  effectiveness  ami  efficiency. 

DATES:  Comments  must  be  received  by 
January  15, 1993. 

ADDRESSES:  Send  written  comments  to: 
Jesse  P.  Moore,  Director,  Cotton 
Division,  AMS,  USDA,  P.O.  Bax  96458, 
Washington,  DC  20090-6456. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jesse  F.  Moore,  (202)  720-3193. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92-463),  notice  is  hereby 
given  that  the  Secretary  of  Agriculture 
intends  to  re-establish  the  National 
Advisory  Committee  on  Cotton 
Marketing.  The  purpose  of  the 
committee  is  to  review  the  cotton 
marketing  system  and  to  make 
recommendations  to  improve  its 
effectiveness  and  efficiency,  with 
special  emphasis  on  Federal  programs 
administered  by  USDA,  which  impact 
on  the  marketing  system.  Great  strides 
were  made  in  this  regard  during  the 
revious  two  terms  of  this  committee, 
ut  dramatic  changes  in  the  marketing 
system  continue  to  develop.  The  input 
of  all  cotton  industry  segments 
represented  on  the  advisory  committee 
remains  necessary  to  relate  effectively 


USDA  policy  to  the  rapidly  changing 
marketing  system. 

The  Secretary  has  determined  that  the 
work  of  the  committee  is  in  the  public 
interest  and  is  in  connection  with  the 
duties  of  USDA.  No  other  advisory 
committee  in  existence  is  capable  of 
advising  and  assisting  the  Department 
on  the  task  assigned,  nor  does  the 
Department  have  an  alternate  means  to 
obtain  the  technical  and  practical 
expertise  needed  bom  private  industry. 

Balanced  committee  membership  will 
be  continued  through  appointment  by 
the  Secretary  of  Agriculture  of  one 
grower  representative  from  each  of  the 
four  general  areas  of  cotton  production 
and  two  representatives  each  from  the 
ginner,  cooperative,  merchant, 
manufacturer  and  academic/research 
segments  of  the  industry.  One  alternate 
member  for  every  two  regular  members 
will  also  be  appointed.  Each  member 
will  have  one  vote. 

Equal  opportunity  practices,  in  line 
with  USDA  policies,  will  be  followed  in 
all  appointments  to  the  committee.  To 
ensure  that  the  recommendations  of  the 
committee  have  taken  into  account  the 
needs  of  the  diverse  groups  served  by 
the  Department,  membership  shall 
include,  to  the  extent  practicable, 
individuals  with  demonstrated  ability  to 
represent  minorities,  women,  and 
persons  with  disabilities. 

Dated:  January  4. 1993. 

Charles  R.  Hilfy, 

Assistant  Secretary  for  Administration. 

1.  Purpose 

a.  The  National  Advisory  Committee 
on  Cotton  Marketing  is  hereby  re¬ 
established.  The  purpose  of  the 
committee  is  to  review  the  Federal 
programs  administered  by  the  U.S. 
Department  of  Agriculture  (USDA)  that 
impact  on  the  cotton  marketing  system 
and  to  recommend  ways  of  improving 
their  effectiveness  and  efficiency.  Much 
progress  was  made  in  the  previous  two 
terms  of  this  committee,  but  ongoing 
changes  in  cotton  marketing  as  a  result 
of  technological  advancements  in  textile 
manufacturing,  changes  in  grade 
standards  and  methods  of  measuring 
quality,  the  establishment  of  premiums 
and  discounts  for  additional  quality 
factors  under  the  price  support  program, 
and  other  factors  create  the  need  to 
continue  the  review. 

b.  USDA  must  communicate  with  and 
obtain  the  cooperation  and  expertise  of 


the  cotton  industry  in  conducting  the 
review.  The  re-establishment  of  this 
committee  is  the  most  effective  means  to 
that  end. 

2.  Special  Instruct ions/Cancellations 

The  functions  of  this  committee 
cannot  be  completed  in  less  than  two 
yean.  No  other  existing  committee  can 
complete  the  review  function.  In 
accordance  with  the  regulations  for. 
Federal  advisory  bodies,  the  committee, 
unless  renewed,  shall  terminate  two 
years  from  the  date  of  appointment. 

This  regulation  will  expire  two  years 
from  the  date  of  signing. 

3.  Membership 

a.  Committee  members  shall  be 
appointed  by  the  Secretary  of 
Agriculture  few  the  two-year  life  of  the 
committee.  Membership  shall  consist  of 
one  grower  from  each  of  the  four  general 
areas  of  production  and  two 
representatives  each  from  the  ginner, 
cooperative,  warehouse,  merchant, 
manufacturer,  and  academic/ research 
areas.  One  alternate  member  for  every 
two  regular  members  shall  also  be 
appointed. 

b.  Equal  Opportunity  practices  in 
accordance  with  USDA  policies  will  be 
followed  in  all  appointments  to  the 
committee.  To  ensure  that  the 
recommendations  of  the  committee  have 
taken  into  account  the  needs  of  the 
diverse  groups  served  by  the 
Department,  membership  shall  include, 
to  the  extent  practicable,  individuals 
with  demonstrated  ability  to  represent 
minorities,  women,  and  persons  with 
disabilities. 

c.  The  Director  of  the  Cotton  Division, 
Agricultural  Marketing  Service  (AMS) 
shall  serve  as  Executive  Secretary. 

4.  Duties 

a.  The  committee  shall  review  the 
federal  programs  administered  by  USDA 
that  impact  on  the  cotton  marketing 
system  and  recommend  ways  of 
improving  their  effectiveness  and 
efficiency.  The  review  will  include  but 
will  not  be  limited  to  the  cotton 
classification  program,  cotton  standards, 
spot  quotations,  and  the  establishment 
of  quality  factors  far  price  support  loan 
purposes. 

b.  The  committee  reports  to  the 
Secretary  of  Agriculture  through  the 
Administrator  of  AMS  and  the 
Administrator  of  ASCS. 
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c.  The  disposition  of  the 
recommendations  shall  be  the  sole 
responsibility  of  the  Department,  in 
accordance  with  Federal  laws  and 
regulations. 

5.  Estimated  Annual  Operating  Cost 

a.  Members  shall  serve  without  pay, 
but  with  reimbursement  of  travel  costs 
and  per  diem  for  attendance  at 
committee  meetings. 

b.  Annual  operating  costs  are 
estimated  at  $33,000.  Federal  staff 
support  is  estimated  at  0.5  staff  years. 

c.  The  estimate  of  costs  is  based  on  an 
assumption  that  two  meetings  will  be 
held  during  the  two-year  life  of  the 
committee.  These  costs  shall  be  paid 
from  user  fees  for  classification  services 
collected  from  cotton  growers  under  the 
Cotton  Statistics  and  Estimates  Act  (7 
U.S.C.  473a),  as  amended  by  Public  Law 
102-37. 

6.  Number  and  Frequency  of  Meetings 

The  Advisory  Committee  on  Cotton 
Marketing  will  meet  once  annually,  or 
as  often  as  the  Secretary  deems 
necessary.  All  meetings  are  open  to  the 
public. 

7.  Administrative/Support 

Support  to  the  committee  will  be 
provided  by  the  Agricultural  Marketing 
Service  (AMS)  and  the  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS). 

IFR  Doc.  93-398  Filed  1-7-93;  8:45  am) 

BILLING  CODE  3410-02-M 


Agricultural  Marketing  Service 
[TR-93-01] 

Program  Continuation 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Notice  inviting  applications  for  , 
fiscal  year  1993  grant  funds  under  the 
Federal-State  Marketing  Improvement 
Program  (FSMIP). 

SUMMARY:  Notice  is  hereby  given  that 
the  Federal-State  Marketing 
Improvement  Program  was  allocated 
$1,250,000  in  the  Federal  Budget  for 
Fiscal  Year  1993.  Funds  remain 
available  for  this  program.  States 
interested  in  obtaining  funds  under  the 
program  are  invited  to  submit  proposals 
for  marketing  studies.  Only  State 
Departments  of  Agriculture  or  State 
Agencies  are  eligible  for  funds. 

DATES:  Applications  will  be  accepted 
through  June  1993. 

ADDRESSES:  Proposals  may  be  sent  to  Dr. 
Harold  S.  Ricker,  Assistant  Director, 


Transportation  and  Marketing  Division, 
AMS,  USDA,  room  4006-South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Harold  S.  Ricker.  (202)  720-2704. 
SUPPLEMENTARY  INFORMATION:  The 
Federal-State  Marketing  Improvement 
Program  is  authorized  under  section 
204(b)  of  the  Agricultural  Marketing  Act 
of  1946  (7  U.S.C.  1621  et  seq.).  The 
program  is  a  matching  fund  program 
designed  to  assist  State  Departments  of 
Agriculture  in  conducting  feasibility 
studies  related  to  the  marketing  of 
agricultural  products.  Organizations 
interested  in  conducting  a  marketing 
study  should  contact  their  State 
Department  of  Agriculture  Marketing 
Division  to  discuss  their  proposal. 

Mutually  acceptable  proposals  must 
be  submitted  through  the  State  Office 
and  be  accompanied  by  a  completed  SF 
424  and  detailed  budget  statement. 
FSMIP  funds  may  not  be  used  for 
advertising  or  the  purchase  of 
equipment  or  facilities.  Guidelines  may 
be  obtained  from  your  State 
Departments  of  Agriculture  or  the  above 
AMS  contact. 

In  terms  of  objectives,  the  States  are 
encouraged  to  submit  proposals 
regarding;  (1)  Studies  to  identify  new 
crops,  markets,  and  marketing  systems 
for  agricultural  products,  both 
domestically  and  internationally;  (2) 
Studies  to  improve  efficiency  of  the 
marketing  system  to  enhance 
competitiveness  and  profitability;  (3) 
Studies  to  help  maintain  product 
quality  through  new  handling, 
processing,  and  distribution  techniques; 
and,  (4)  studies  identifying  agricultural 
products  that  might  have  potential  for 
new  alternative  market  uses.  Proposals 
addressing  other  marketing  objectives 
will  also  receive  consideration. 

The  Federal-State  Marketing 
Improvement  Program  is  listed  in  the 
“Catalog  of  Federal  Domestic 
Assistance”  under  NO.  10.156  and 
subject  agencies  must  adhere  to  title  VI 
of  the  Civil  Rights  Act  of  1964  which 
bars  discrimination  in  all  Federally 
assisted  programs. 

Dated:  December  31, 1992. 

Daniel  D.  Haley, 

Administrator. 

(FR  Doc  93-324  Filed  1-7-93;  8;45  am) 

BILLING  CODE  3410-02-M 


Farmers  Home  Administration 

Recipients  of  Fiscal  Year  1992  Section 
515  Loan  Funds 

AGENCY:  Farmers  Home  Administration, 
USDA. 


ACTION:  Notice. _ 

SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  has  compiled  a 
list  of  all  recipients  of  FY  1992,  section 
515  loan  funds.  This  action  is  taken  to 
inform  the  public  of  recipients  of  FY  92 
Section  515  funds.  The  intended  effect 
is  public  awareness. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  L.  Reese-Foxworth,  Loan 
Assistant,  Rural  Rental  Housing  Branch, 
Multi-Family  Housing  Processing 
Division,  Fanners  Home  Administration 
(FmHA),  USDA,  room  5337,  South 
Agriculture  Building,  Washington,  DC 
20250,  telephone  (202)  720-1608  (this  is 
not  a  toll  free  number). 

SUPPLEMENTARY  INFORMATION: 

Programs  Affected 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
Number  10.415,  Rural  Rental  Housing 
Loans. 

Discussion  of  Notice 

The  information  available  is  an  84 
page  compilation  that  lists  borrower 
names,  names  of  the  general  partners, 
project  name  and  location,  number  of 
units  developed,  and  FmHA  loan 
amount.  This  information  is  available  to 
all  interested  parties  and  can  be 
obtained  by  writing  the  following 
address:  USDA,  FmHA,  Multi-Family 
Housing  Processing  Division,  room 
5337— S,  Washington.  DC,  20250.  The 
request  must  be  accompanied  by  a  self- 
addressed,  self-stamped  envelope. 
Envelopes  must  be  a  minimum  of  11"  x 
9"  in  size,  and  bear  first  class  postage  of 
$1.67.  Requests  without  the  required 
return  envelope  and  postage  will  not  be 
acknowledged  or  responded  to. 

Dated:  December  11, 1992. 

La  Verne  A usman, 

Administrator,  Farmers  Home 
Administration. 

(FR  Doc.  93-323  Filed  1-7-93;  8:45  am) 

BILUNG  CODE  3410-07-11 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  International  Trade 
Administration,  Commerce. 

Title:  Quality  Assurance  Survey 
Catalog  Exhibition  Evaluation. 
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Form  Numbers:  Agency — ITA — 

401 7P.  OMB— 0625-0202. 

Type  of  Request:  Revised  Collection. 

Burden:  1,100  respondents;  183 
reporting  hours. 

Average  Hours  per  Response:  10 
minutes. 

Needs  and  Uses:  The  International 
Trade  Administration’s  U.S.  and 
Foreign  Commercial  Service  (US&FCS) 
develops  and  operates  catalog  and 
video-catalog  exhibition  projects.  The 
average  Catalog  Exhibition  includes  U.S. 
company  participants,  each  of  which 
sends  material  for  display  and 
promotion  to  overseas  sites.  A  Video- 
Catalog  Exhibition  normally  includes 
company  participants  whose  video 
presentation  is  combined  into  an  overall 
tape  in  various  language  versions  and 
also  includes  participant  company  full 
product  catalogs  for  display  and 
promotion  in  overseas  sites.  Each 
hosting  overseas  post,  at  the  conclusion 
of  the  promotional  event,  conveys  to 
participants  a  list  of  visitors  and  any 
trade  interest  leads  expressed  by  those 
visitors  respecting  individual  U.S.  firm 
presentations  or  product  catalogs.  This 
survey  will  allow  participants  to 
comment  on  the  effectiveness  with 
which  the  program  serves  their  overseas 
marketing  objectives.  The  information 
will  be  used  by  US&FCS  for  program 
evaluation  and  strategic  planning.  It  will 
enable  the  staff  to  better  direct  the 
limited  resources  available  and  to 
administer  these  exhibition  programs 
more  effectively  and  efficiently, 
determining  if  the  targeted  industry 
groups  are  being  reached. 

Affected  Public:  Businesses  or  other 
for  profit;  small  businesses  or 
organizations. 

Frequency:  On  occasion; 

Respondent’s  Obligation:  Voluntary. 

OMB  Desk  Officer:  Gary  Waxman, 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  482- 
3271,  Department  of  Commerce,  room 
5327, 14th  and  Constitution  Avenue, 
NW.,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Gary  Waxman,  OMB  Desk  Officer,  room 
3208  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  January  4, 1993. 

Edward  Michals, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 

(FR  Doc.  93-355  Filed  1-7-93;  8:45  am] 
BILLING  CODE  3610-CW-M 


Bureau  of  Export  Administration 

Regulations  and  Procedures  Technical 
Advisory  Committee;  Open  Meeting 

A  meeting  of  the  Regulations  and 
Procedures  Technical  Advisory 
Committee  will  be  held  January  27, 

1993,  9:30  a.m.,  in  the  Herbert  C. 

Hoover  Building,  room  1617M(2),  14th 
Street  and  Pennsylvania  Avenue,  NW„ 
Washington,  DC.  The  Committee 
advises  the  Office  of  Technology  and 
Policy  Analysis  on  implementation  of 
the  Export  Administration  Regulations 
(EARs),  and  provides  for  continuing 
review  to  update  the  EARs  as  needed. 

Agenda 

1.  Opening  Remarks  by  the  Chairman. 

2.  Presentation  of  Papers  or 
Comments  by  the  Public. 

3.  Review  of  the  Revised  TAC  Charter 
and  Related  Requirements  for  1993 
Work  Plan. 

4.  Report  of  the  Non-Proliferation 
Working  Group. 

5.  Status  of  Refinement  of  EPCI  End- 
Use  Controls. 

The  meeting  will  be  open  to  the 
public  and  a  limited  number  of  seats 
will  be  available.  To  the  extent  time 
permits,  members  of  the  public  may 
present  oral  statements  to  the 
Committee.  Written  statements  may  be 
submitted  at  any  time  before  or  after  the 
meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials,  two  weeks  prior  to  the 
meeting  date,  to  the  following  address: 
Ms.  Lee  Ann  Carpenter,  TAC  Unit/ 
OAS-EA/BXA,  Room  1621,  U.S. 
Department  of  Commerce,  14th  & 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20230. 

For  further  information  or  copies  of 
the  minutes,  contact  Lee  Ann  Carpenter 
on  (202) 482-2583. 

Dated:  January  5, 1993. 

Lee  Ann  Carpenter, 

Acting  Director,  Technical  Advisory 
Committee  Unit. 

(FR  Doc.  93-424  Filed  1-7-93;  8:45  am) 
BILLING  CODE  3510-0T-M 


INTERNATIONAL  TRADE 
ADMINISTRATION 

[A-533-806] 

Final  Determination  of  Sales  at  Lass 
than  Fair  Value:  Sulfanilic  Acid  from 
India 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  January  8, 1993. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mary  Jenkins,  Office  of  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone  (202)  482-1756. 
final  determination:  The  Department  of 
Commerce  (the  Department)  determines 
that  sulfanilic  add  from  India  is  being, 
or  is  likely  to  be,  sold  in  the  United 
States  at  less  than  fair  value,  as 
provided  in  section  735  of  the  Tariff  Act 
of  1930  (the  Act),  as  amended.  The 
Department  also  determines  that  critical 
circumstances  exist. 

Case  History 

Since  the  publication  of  our 
preliminary  determination  on  October 
22, 1992  (57  FR  48207),  the  following 
events  have  occurred. 

We  published  a  preliminary 
affirmative  determination  of  critical 
circumstances  on  December  7, 1992  (57 
FR  57729).  This  determination  was  in 
response  to  petitioner’s  October  14, 

1992,  allegation. 

On  November  4, 1992,  John  D. 

Wilson,  Consultation  Services,  sent  us  a 
fax  informing  us  that  an  Indian 
producer  of  sulfanilic  acid,  Kokan 
Synthetics,  was  not  contacted  when  we 
sent  out  our  questionnaires. 

On  December  21, 1992,  an  ex  parte 
meeting  was  held  with  Rolf  Th. 
Lundberg,  Deputy  Assistant  Secretary 
for  Impact  Administration,  and 
representatives  of  certain  Indian 
sulfanilic  add  producers  and  U.S. 
importers.  During  this  meeting  the 
representatives  challenged  our 
preliminary  determinations  in  both  the 
antidumping  and  countervailing  duty 
investigations.  As  Mr.  Lundberg  stated 
at  the  meeting,  these  arguments  were 
too  late  to  be  considered  for  the  final 
determinations  in  either  case.  (See,  Ex 
parte  Memorandum  dated  December  22, 
1992.)  In  addition,  certain  arguments 
which  were  contained  in  a  November 
11, 1992,  brief  submitted  by  these 
parties  in  the  countervailing  duty  case, 
were  discussed.  For  a  further  discussion 
of  this  issue,  see,  Final  Affirmative 
Countervailing  Duty  Determination: 
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Sulfanilic  Acid  From  India  (CVD  Final), 
published  concurrently  with  this  notice. 

Scope  of  the  Investigation 

The  products  covered  by  this 
investigation  are  all  grades  of  sulfanilic 
add.  which  indude  technical  (or  crude) 
sulfanilic  add,  refined  (or  purified) 
sulfanilic  add  and  sodium  salt  of 
sulfanilic  add  (sodium  sulfanilate). 

Sulfanilic  acid  is  a  synthetic  organic 
chemical  produced  from  the  direct 
sulfonation  of  aniline  with  sulfuric  add. 
Sulfanilic  add  is  used  as  a  raw  material 
in  the  production  of  optical  brighteners, 
food  colors,  specialty  dyes,  and  concrete 
additives.  The  principal  differences 
between  the  grades  are  the  undesirable 
quantities  of  residual  aniline  and  alkali 
insoluble  materials  present  in  the 
sulfanilic  add.  All  grades  are  available 
as  dry,  free  flowing  powers. 

Technical  sulfanilic  acid,  currently 
classifiable  under  the  subheeding 
2921.42.24.20  of  the  Harmonized  Tariff 
Schedule  erf  the  United  States  (HTSUS), 
contains  96  percent  minimum  sulfanilic 
add,  1.0  percent  maximum  aniline,  and 
1.0  percent  maximum  alkali  insoluble 
materials.  Refined  sulfanilic  add,  also 
currently  classifiable  under  the  HTSUS 
subheading  2921.42.24.20,  contains  98 
percent  minimum  sulfanilic  add,  0.5 
percent  maximum  aniline,  and  0.25 
percent  maximum  alkali  insoluble 
materials.  Refined  sodium  salt  of 
sulfanilic  add  (sodium  sulfanilate), 
currently  classifiable  under  the  HTSUS 
subheading  2921.42.70,  is  a  granular  or 
crystalline  material  containing  75 
percent  minimum  equivalent  sulfanilic 
add,  0.5  percent  maximum  aniline,  and 
0.25  percent  maximum  alkali  insoluble 
materials  based  on  the  equivalent 
sulfanilic  add  content. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (PCM)  is 
December  1. 1991,  through  May  31, 
1992. 

Beet  Information  Available 

We  have  determined,  in  accordance 
with  section  776(c)  of  the  Act,  that  the 
use  of  best  information  available  (BIA) 
is  appropriate  for  valuing  the  sales  of 
the  subject  merchandise  in  this 
investigation.  Section  776(c)  provides 
that  the  Department  may  use  BIA  when 
a  respondent  refuses  or  is  unable  to 
produce  information  requested  in  a 
timely  manner  and  in  the  form  required. 

We  sent  questionnaires  to  seven 
companies  who  were  identified  as 
producers  to  determine  who  would  be 


the  appropriate  redpients  of  the  full 
antidumping  questionnaire.  We 
received  questionnaire  responses  from 
four  companies;  Golden  Dyes  Corp. 
(India)  Private  Ltd.,  Synthetic  Dyestuff 
(India)  Carp.,  Atul  Products,  and 
Hickson  ft  Dadajee  Ltd.  indicating  that 
they  had  no  sales  or  exports  during  the 
POI.  The  remaining  three  companies. 
Beta  Napthol  (P)  lid.  (Beta),  Kanoria 
Chemicals  k  Industries  Ltd.  (Kanoria), 
and  Chemco  International  (Chemco), 
did  not  respond  to  our  questionnaire. 
Because  we  have  not  received  any 
response  with  which  to  perform  our 
antidumping  analysis  for  the  latter  three 
companies,  we  are  making  our 
determination  on  the  basis  of  BIA.  We 
selected  as  BIA  the  highest  margin  in 
the  petition,  in  accordance  with  the 
two-tiered  BIA  methodology  outlined  in 
the  Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France;  et  aL;  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews  (57  FR  28360, 
28379,  June  24, 1992). 

Fair  Value  Comparisons 

To  determine  whether  sales  of 
sulfanilic  add  from  India  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  "United  States  price  to 
the  foreign  market  value  (FMV),  as 
specified  in  the  "United  States  Price” 
and  "Foreign  Market  Value"  sections  of 
this  notice. 

United  States  Price 

We  based  U.S.  price  on  BIA,  which 
was  information  supplied  by  the 
petitioner.  Petitioner  based  U.S.  price 
on  exporter’s  sales  price  (ESP) 
methodology  because  sulfanilic  add 
was  sold  to  unrelated  purchasers  in  the 
United  States  after  the  importation  of 
the  subject  merchandise  into  the  United 
States. 

Petitioner  calculated  ESP  based  on 
packed,  C&F  U.S.  port  of  entry  price 
quotations.  Petitioner  deducted  foreign 
inland  freight,  foreign  handling,  ocean 
freight,  U.S.  brokerage  and  handling 
charges,  and  commissions  incurred  in 
the  United  States. 

Foreign  Market  Value 

We  based  FMV  on  BIA,  which  was 
information  supplied  by  the  petitioner. 
Petitioner  based  FMV  on  f.o.h.  observed 
prices  in  India  for  all  three  grades  of 
sulfanilic  add.  No  adjustments  have 
been  made  to  the  observed  Indian 
prices. 

Final  Affirmative  Determination  of 
Critical  Circumstances 

Petitioners  alleged  that  "critical 
drcumstances”  exist  with  respect  to 


imports  of  sulfanilic  acid  from  India. 
Section  735(a)(3)  of  the  Act  provides 
that  critical  drcumstances  exist  if  we 
determine  that  there  is  a  reasonable 
basis  to  believe  or  suspect  the  following: 

“(AH*)  There  is  a  history  of  dumping 
in  the  United  States  or  elsewhere  of  the 
class  or  kind  of  merchandise  which  is 
the  subject  of  the  investigation,  or 

(ii)  Tne  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise 
which  is  the  subject  of  investigation  at 
less  than  fair  value,  and 

(B)  There  have  been  massive  imports 
of  the  merchandise  which  is  the  subject 
of  the  investigation  over  a  relatively 
short  period." 

Regarding  criterion  (A)  above,  we 
normally  consider  either  an  outstanding 
antidumping  order  in  the  United  States 
or  elsewhere  on  the  subject 
merchandise,  or  margins  of  25  percent 
or  more  in  the  case  of  purchase  price 
comparisons,  and  15  percent  or  more  in 
the  case  of  exporter  sales  price 
comparisons,  sufficient  to  impute 
knowledge  of  dumping  under  section 
735(a)(3)  of  the  Ad.  The  dumping 
margin  found  in  this  final  determination 
is  suffidently  high  so  that  the  importer 
of  the  merchandise  knew,  or  should 
have  known,  that  dumping  was 
occurring. 

Regarding  criterion  (B)  above, 
pursuant  to  19  CFR  353.16(f),  we 
generally  consider  the  following  fadors 
in  determining  whether  imports  have 
been  massive  over  a  short  period  of 
time:  (1)  The  volume  and  value  of  the 
imports;  (2)  seasonal  trends  (if  * 
applicable);  and(3)  the  share  of  domestic 
consumption  accounted  for  by  imports. 
Because  shipment  data  for  Beta,  Kanoria 
and  Chemco  was  not  reported,  as  BIA, 
we  determine  that  imports  were  massive 
over  a  relatively  short  period  of  time. 
Accordingly,  we  find  that  critical 
drcumstances  exist  for  all 
manufacturers,  producers  and  exporters 
of  the  subject  merchandise. 

With  respect  to  Golden  Dyes  Corp. 
Private  Ltd.,  Synthetic  Dyestuff  Corp., 
Atul  Products,  and  Hickson  ft  Dadajee 
Ltd.,  we  make  no  spedfic  determination 
with  resped  to  the  issue  of  critical 
drcumstances  because  it  is  moot. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(4)(A)  of  the  Act.  for  Beta, 
Kanoria,  and  Chemco,  we  are  directing 
the  Customs  Service  to  continue  to 
suspend  liquidation  of  all  entries  of 
sulfanilic  add  from  India  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  July  24, 
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1992,  which  is  90  days  retroactive  from 
the  date  of  publication  of  our 
preliminary  determination  notice  in  the 
Federal  Register.  For  all  others,  we  are 
directing  Customs  to  suspend 
liquidation  of  all  entries- of  sulfanilic 
acid  from  Indian  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  July  24, 1992. 

The  Customs  Service  shall  continue  to 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  amounts  by 
which  the  foreign  market  value  of 
sulfanilic  add  exceeds  the  United  States 
price  as  shown  below.  The  suspension 
of  liquidation  on  sulfanilic  add  will 
remain  in  effed  until  further  notice.  The 
dumping  margin  in  this  case  is  114.8 
percent  for  all  manufacturers/ 
producers/exporters.  However,  section 
772(d)(1)(D)  of  the  Ad  prohibits 
assessing  dumping  duties  on  the  portion 
of  the  margin  attributable  to  an  export 
subsidy.  In  this  case,  the  produd  under 
investigation  is  subjed  to  a 
countervailing  duty  investigation  (see, 
CVD  Final).  We  are  subtracting  the  cash 
deposit  rate  attributable  to  the  export 
subsidies  found,  43.71  percent. 
Accordingly,  for  duty  deposit  purposes, 
the  net  estimated  antidumping  duty 
deposit  rate  is  shown  below. 


Manufacturers/producers/exporl- 

ers 

Margin  (percent¬ 
age) 

Beta,  Kanoria  and  Chemco . . 

All  Others  . 

71.09 

71.09 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Ad,  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determination.  If  the  ITC  determines 
that  material  injury,  or  threat  of  material 
injury,  does  not  exist  with  resped  to 
sulfanilic  acid,  the  proceeding  will  be 
terminated  and  all  securities  posted  will 
be  refunded  or  cancelled.  If  the  ITC 
determines  that  such  injury  does  exist, 
the  Department  will  issue  an 
antidumping  duty  order  directing 
Customs  offidals  to  assess  antidumping 
duties  on  all  sulfanilic  add  from  India, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  effedive 
date  of  the  suspension  of  liquidation. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Ad  (19 
U.S.C.  1673(d)  and  19  CFR  353.20). 

Dated:  December  29, 1992. 

Alan  M.  Dunn, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  93-356  Filed  1-7-93;  8:45  ami 
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International  Trade  Admlnletratlon 
[A-41 2-809) 

Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Sulfur  Dyes,  Including 
Sulfur  Vat  Dyes,  From  the  United 
Kingdom 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  January  8, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shawn  Thompson,  Office  of 
Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW„  Washington,  DC  20230; 
telephone:  (202)  482-1776. 

FINAL  DETERMINATION:  We  determine  that 
sulfur  dyes,  including  sulfur  vat  dyes, 
from  the  United  Kingdom  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value,  as  provided  in 
section  735  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act).  The  estimated 
margins  are  shown  in  the  “Suspension 
of  Liquidation”  section  of  this  notice. 

Case  History 

Since  the  publication  of  our 
affirmative  preliminary  determination 
on  September  24, 1992  (57  FR  44163), 
the  following  events  have  occurred: 

We  received  requests  for  a  public 
hearing  from  Sandoz  Chemicals 
Corporation,  the  petitioner,  on  October 

2. 1992,  and  from  James  Robinson 
Limited  (JR),  the  respondent,  on  October 

5. 1992. 

From  October  5  through  October  8, 
1992,  we  conducted  verification  in  the 
Untied  Kingdom  of  JR’s  responses  to  the 
Department’s  questionnaire. 

On  October  8, 1992,  JR  requested  a 
postponement  of  the  final 
determination.  We  granted  this  request, 
and  on  October  16, 1992,  we  postponed 
the  final  determination  until  not  later 
than  December  31, 1992  (57  FR  48356 
(Oct.  23, 1992)). 

Both  petitioner  and  JR  filed  case  briefs 
on  November  17, 1992,  and  rebuttal 
briefs  on  November  25, 1992.  A  public 
hearing  was  held  on  December  2, 1992. 

Class  or  Kind  of  Merchandise 

On  August  31, 1992,  respondent 
requested  that  the  Department  of 
Commerce  (the  Department)  determine 
that  there  are  two  separate  classes  or 
kinds  of  merchandise  under 
investigation — conventional  sulfur  dyes 
and  solubilized  sulfur  dyes.  Respondent 
further  requested  that  the  Department 
either  rescind  the  investigation  with 
respect  to  solubilized  sulfur  dyes,  as 


there  was  no  less-than-fair  value  (LTFV) 
allegation  in  the  petition  regarding  this 
type  of  dye,  or,  at  a  minimum,  calculate 
separate  dumping  margins  for  each  type 
of  dye.  For  the  reasons  outlined  below, 
we  determine  that  conventional  and 
solubilized  sulfur  dyes  do  not  constitute 
separate  classes  or  kinds  of 
merchandise. 

In  past  cases  where  the  Department 
has  been  called  upon  to  determine  the 
number  of  classes  or  kinds  of 
merchandise  under  investigation,  we 
have  based  our  analysis  on  the  criteria 
set  forth  by  the  Court  of  International 
Trade  in  Diversified  Products  v.  United 
States,  6  OT  155,  572  F.  Supp.  883 
(1983)  (“ Diversified  Products”). 
According  to  Diversified  Products,  the 
Department  may  rely  upon  the 
following  factors  in  determining 
whether  products  belong  to  the  same 
class  or  kind  of  merchandise:  (1)  The 
general  physical  characteristics  of  the 
merchandise;  (2)  the  ultimate  use  of  the 
merchandise;  (3)  the  expectations  of  the 
ultimate  purchaser;  (4)  the  channels  of 
trade  in  which  the  product  is  sold;  and 
(5)  the  manner  in  which  the  product  is 
advertised  and  displayed.  (See,  e.g., 
Final  Determinations  of  Sales  at  Less 
Than  Fair  Value:  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  From  the  Federal 
Republic  of  Germany,  54  FR  18992  (May 
3, 1989)). 

Regarding  four  of  the  five  Diversified 
Products  criteria  (i.e.,  ultimate  use, 
expectations  of  the  ultimate  purchasers, 
channels  of  trade,  and  manner  of 
advertising),  we  find  that  there  is 
significant  overlap  between  the  two 
types  of  dyes.  Although  it  is  true  that 
one  type  of  solubilized  sulfur  dye  (the 
type  formulated  to  dye  leather)  cannot 
be  used  in  the  same  applications  as 
conventional  sulfur  dyes  (and  vice 
versa),  we  find  that  another  type  (the 
type  formulated  to  dye  textiles)  can  be, 
and  is  ultimately  used  in  the  same 
applications  (i.e.,  to  dye  textiles). 
Accordingly,  we  find  that  the  ultimate 
use  and  expectations  of  the  ultimate 
purchasers  for  one  type  of  solubilized 
sulfur  dye  are  similar  to  the  use  of,  and 
expectations  for,  conventional  sulfur 
dyes.  Moreover,  it  appears  that  the  type 
of  solubilized  sulfur  dye  formulated  to 
dye  textiles  moves  in  the  same  channels 
of  trade  as  conventional  sulfur  dyes. 
Along  the  same  lines,  we  find  that 
advertising  for  this  type  of  solubilized 
sulfur  dye,  like  that  for  conventional 
sulfur  dyes,  is  directed  towards  textile 
dyers. 

Regarding  the  remaining  Diversified 
Products  criterion  (the  general  physical 
characteristics  6f  the  merchandise),  we 
note  that,  when  examining  differences 
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in  physical  characteristics  in  the  context 
of  a  class  or  kind  analysis,  the 
Department  looks  for  clear  dividing 
lines  between  product  groups,  not 
merely  the  presence  or  absence  of 
physical  differences  between  certain 
products.  In  this  specific  instance, 
although  there  are  physical  differences 
between  certain  types  of  solubilized 
sulfur  dyes  (i.e.,  those  formulated  for 
use  on  leather)  and  conventional  sulfur 
dyes,  we  find  that  the  physical 
differences  between  the  two  product 
groups  in  question  (i.e.,  conventional 
sulfur  dyes  and  solubilized  sulfur  dyes 
taken  as  a  whole)  are  not  so  great  or  so 
clearly  delineated  as  to  form  the  sole 
basis  for  determining  that  they  fall 
within  separate  classes  or  kinds  of 
merchandise.  In  other  words,  physical 
differences  among  these  products  alone 
are  not  ipso  facto  proof  of  different 
classes  or  kinds. 

In  making  its  arguments  that  separate 
classes  or  kinds  of  merchandise  exist, 
respondent  relies  heavily  on  a  recent 
determination  issued  by  the 
Department.  (See,  Pure  and  Alloy 
Magnesium  From  Canada:  Final 
Affirmative  Determination;  Rescission 
of  Investigation  and  Partial  Dismissal  of 
Petition.  57  FR  30,939,  (July  13, 1992) 
("Magnesium”).  In  that  determination, 
the  Department  found  not  only  that  the 
two  products  in  question  had  clearly 
defined  differences  in  physical 
characteristics,  but  also  that  they  were 
ultimately  used  for  distinctly  different 
purposes  by  purchasers  who  had 
completely  different  expectations.  We 
find  that  respondent’s  reliance  on 
Magnesium  is  misplaced,  however, 
because  in  this  investigation  we  find  no 
clearly  defined  differences  in  any  of  the 
five  Diversified  Products  criteria. 

In  sum,  our  analysis  of  conventional 
and  solubilized  sulfur  dyes  in  light  of 
the  Diversified  Products  criteria 
supports  a  finding  that  these  products 
should  not  be  separate  classes  or  kinds 
of  merchandise.  Accordingly,  we  have 
not  rescinded  the  investigation  with 
respect  to  solubilized  sulfur  dyes.  In 
addition,  in  accordance  with  the 
Department’s  practice  of  calculating  one 
weighted-average  margin  for  the  class  or 
kind  of  merchandise,  we  have 
calculated  a  single  margin  for 
solubilized  and  conventional  sulfur 
dyes.  (For  a  more  detailed  discussion  of 
this  issue,  see  Memorandum  from  David 
L.  Binder.  Acting  Director,  Office  of 
Antidumping  Investigations,  to  Richard 
W.  Moreland,  Acting  Deputy  Assistant 
Secretary  for  Investigations,  dated 
December  22, 1992.) 


Scope  of  Investigation 

The  merchandise  subject  to  this 
investigation  is  sulfur  dyes,  including 
sulfur  vat  dyes.  Sulfur  dyes  are 
synthetic,  organic,  coloring  matter 
containing  sulfur.  Sulfur  dyes  are 
obtained  by  high  temperature 
sulfurization  of  organic  material 
containing  hydroxy,  nitro  or  amino 
groups,  or  by  reaction  of  sulfur  and/or 
alkaline  sulfide  with  aromatic 
hydrocarbons.  For  purposes  of  this 
investigation,  sulfur  dyes  include,  but 
are  not  limited  to,  sulfur  vat  dyes  with 
the  following  color  index  numbers;  Vat 
Blue  42,  43.  44. 45.  46,  47,  49,  and  50 
and  Reduced  Vat  Blue  42  and  43.  Sulfur 
vat  dyes  also  have  the  properties 
described  above.  All  forms  of  sulfur 
dyes  are  covered,  including  the  reduced 
(leuco)  or  oxidized  state,  presscake, 
paste,  powder,  concentrate,  or  so-called 
“pre-reduced,  liquid  ready-to-dye” 
forms.  The  sulfur  dyes  subject  to  this 
investigation  are  classifiable  under 
subheadings  3204.15.10, 3204.15.20, 
3204.15.30,  3204.15.35,  3204.15.40, 
3204.15.50,  3204.19.30,  3204.19.40  and 
3204.19.50  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
November  1, 1991,  through  April  30, 
1992. 

Such  or  Similar  Comparisons 

We  have  determined  that  all  the 
products  covered  by  this  investigation 
constitute  a  single  category  of  such  or 
similar  merchandise.  Where  there  were 
no  sales  of  identical  merchandise  in  the 
home  market  to  compare  to  U.S.  sales, 
we  made  comparisons  on  the  basis  of: 

(1)  Category;  (2)  color;  (3)  color  index 
number;  (4)  type;  (5)  form;  and  (6) 
strength.  We  made  adjustments  for 
differences  in  the  physical 
characteristics  of  the  merchandise,  in 
accordance  with  section  773(a)(4)(C)  of 
the  Act. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  sulfur 
dyes,  including  sulfur  vat  dyes,  from  the 
United  Kingdom  to  the  United  States 
were  made  at  less  than  fair  value,  we 
compared  the  United  States  price  (USP) 
to  the  foreign  market  value  (FMV),  as 
specified  in  the  "United  States  Price” 
and  "Foreign  Market  Value”  sections  of 
this  notice. 


United  States  Price 

We  calculated  USP  using  the 
methodology  described  in  the 
preliminary  determination,  with  the 
following  exception:  We  disregarded 
U.S.  sample  sates  in  our  analysis, 
because  these  sales  accounted  for  a  very 
small  percentage  of  U.S.  sales  by 
volume.  (For  further  discussion,  see 
Comment  5  in  the  "Interested  Party 
Comments”  section  of  this  notice.) 

Foreign  Market  Value 

We  calculated  FMV  using  the 
methodology  described  in  the 
preliminary  determination,  with  the 
following  exceptions: 

1.  We  excluded  from  our  analysis  one 
large  volume  sale,  as  we  determined 
that  this  sale  was  made  outside  the 
ordinary  course  of  trade.  (For  further 
discussion,  see  Comment  3.) 

2.  We  reclassified  payments  to  one  of 
respondent’s  customers,  characterized 
by  respondent  as  post-sale  rebates,  as 
commission  expenses  because  the 
payments  in  question  were  made  in 
return  for  the  customer’s  performance  of 
the  functions  of  a  sales  agent  (including 
the  function  of  finding  buyers).  Because 
JR  neither  reported  U.S.  indirect  selling 
expenses  nor  paid  commissions  in  the 
U.S.  market,  we  used  best  information 
available  (BIA)  to  determine  the  amount 
of  the  commission  offset  for  these  sales. 
As  BIA,  we  used  the  amount  of  the 
commission  itself.  (For  further 
discussion,  see  Comment  9.) 

3.  We  corrected  JR’s  reported 
difference  in  merchandise  adjustments 
(difmers)  for  errors  found  at  verification. 
In  addition,  for  one  product  comparison 
we  excluded  sales  of  one  product  from 
the  calculation  of  FMV,  as  we  find  that 
the  variable  cost  difference  between  the 
product  sold  in  the  home  market  and 
that  sold  in  the  United  States  is  too  large 
to  allow  a  reasonable  price-to-price 
comparison  (i.e.,  the  revised  difmer  for 
this  product  comparison  exceeded  20 
percent  of  the  cost  of  manufacture 
(COM)  of  the  product  sold  in  the  United 
States,  and  no  party  to  this  proceeding 
provided  any  basis  to  depart  from  the  20 
percent  guideline). 

4.  We  made  a  circumstance-of-sale 
adjustment  for  credit  expenses  using 
revised  U.S.  credit  expenses.  We 
recalculated  these  expenses  using 
respondent’s  home  market  interest  rate, 
because  this  was  the  rate  that 
respondent  actually  used  to  finance  its 
U.S.  accounts  receivables.  (See 
Comment  7.)  In  our  recalculation,  we 
also  used  updated  payment  information 
for  certain  U.S.  sales,  provided  at 
verification. 
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5.  We  added  to  FMV  an  additional 
U.S.  packing  expense,  based  on  our 
findings  at  verification. 

Currency  Conversion 
We  made  currency  conversions  in 
accordance  with  19  CFR  353.60(a)  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  verified  information  provided 
by  respondent  by  using  standard 
verification  procedures,  including  the 
examination  of  relevant  sales  and 
financial  records,  and  selection  of 
original  source  documentation 
containing  relevant  information. 

Critical  Circumstances 

Petitioner  alleges  that  “critical 
circumstances'*  exist  with  respect  to 
imports  of  sulfur  dyes,  including  sulfur 
vat  dyes,  from  the  United  Kingdom. 
Section  735(a)(3)  of  the  Act  provides 
that  critical  circumstances  exist  if  we 
determine  that  there  is  a  reasonable 
basis  to  believe  or  suspect  that: 

(A) (i)  There  is  a  history  of  dumping  in 
the  United  States  or  elsewhere  of  the 
class  or  kind  of  merchandise  which  is 
the  subject  of  the  investigation,  or 

(ii)  Tne  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise 
which  is  the  subject  of  the  investigation 
at  less  than  its  fair  value,  and 

(B)  There  have  been  massive  imports 
of  the  class  or  kind  of  merchandise 
which  is  the  subject  of  the  investigation 
over  a  relatively  short  period. 

With  respect  to  the  first  criterion,  we 
note  that  there  are  no  outstanding 
antidumping  orders  on  sulfur  dyes, 
including  sulfur  vat  dyes,  from  the 
United  Kingdom,  and,  thus,  no  history 
of  dumping.  Moreover,  because  the  final 
dumping  margin  for  JR  and  all  other 
exporters  is  less  than  25  percent,  we 
cannot  impute  knowledge  under  section 
735(a)(3)(A)(ii)  of  the  Act.  Since  the 
criteria  necessary  to  find  the  existence 
of  critical  circumstances  under  section 
735(a)(3)(A)  are  not  present,  we  do  not 
need  to  determine  whether  imports  of 
subject  merchandise  have  been  massive 
over  a  relatively  short  period,  in 
accordance  with  section  735(a)(3)(B)  of 
the  Act. 

Accordingly,  we  determine  that 
critical  circumstances  do  not  exist  with 
respect  to  imports  of  sulfur  dyes, 
including  sulfur  vat  dyes,  from  the 
United  Kingdom.  (For  further 
discussion  of  this  issue,  see  Comment 
10.) 


Interested  Party  Comments 

Comment  1 

Petitioner  alleges  that  JR  incorrectly 
calculated  its  adjustments  for 
differences  in  the  physical 
characteristics  of  the  merchandise. 
According  to  petitioner,  JR’s  use  of 
direct  labor  costs  as  a  basis  for 
allocating  overhead  constitutes  the  least 
accurate  method  of  measuring  overhead, 
as  JR’s  production  involves  a  nighly 
capital-intensive,  low-labor 
manufacturing  process.  Petitioner 
maintains  that  the  individual  elements 
comprising  JR’s  variable  overhead  costs 
will  increase  or  decrease  proportionally 
with  the  amount  of  goods  produced, 
while  the  amount  of  labor  will  not 
necessarily  vary  at  all.  Consequently, 
petitioner  argues  that  the  most  accurate 
basis  of  allocating  variable  overhead 
costs  is  the  volume  of  goods  produced. 
To  this  end,  petitioner  provided  the 
Department  with  recalculated  overhead 
amounts,  as  well  as  revised  difmers. 

Respondent  contends  that  its  method 
of  allocating  overhead  costs  on  the  basis 
of  labor  is  the  best  method  available  for 
measuring  the  work  necessary  to  take 
raw  materials  through  to  finished 
products,  because  its  factory  is  not 
automated  and  still  is  relatively  labor- 
intensive.  According  to  respondent, 
using  petitioner’s  suggested 
methodology  of  reallocating  overhead 
costs  based  on  production  volume  is 
inappropriate  in  this  investigation 
because  JR’s  processes  and  product 
range  is  so  diverse  (i.e.,  each  unit 
produced  by  JR  does  not  require  the 
same  amount  of  overhead  inputs). 

Respondent  asserts  that  the 
Department  has  accepted  this  allocation 
methodology  in  other  investigations, 
citing  Television  Receivers, 
Monochrome  &  Color,  From  Japan:  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  56  FR  34177 
(July  26, 1991)  and  Final  Determination 
of  Sales  at  Less  than  Fair  Value:  Cell 
Site  Transceivers  From  Japan,  49  FR 
43080  (Oct.  26, 1984).  Finally, 
respondent  notes  that  the  Department 
verified  JR’s  overhead  costs  and 
allocations  and  found  no  significant 
discrepancies. 

DOC  Position 

We  agree  with  respondent  and  have 
accepted  JR’s  allocation  methodology 
for  purposes  of  the  final  determination. 
After  evaluating  JR’s  allocation 
methodology,  we  find  that,  while  the 
company’s  costs  do  not  correlate 
perfectly  with  the  amount  of  labor  used, 
its  methodology  is  more  accurate  than 
the  alternative  put  forth  by  petitioner,  in 
that  JR’s  methodology  at  least  assigns 


higher  costs  to  products  which  have 
more  production  steps  or  have  more 
complex  processes  (and  therefore  use 
more  labor).  In  this  particular  instance, 
petitioner's  methodology  of  allocating 
overhead  based  on  production  volume 
would  be  distortive  and  inaccurate, 
because  JR’s  costs  would  not  vary 
proportionally  with  the  volume 
produced.  Petitioner’s  recalculated 
numbers  show  that  the  overhead 
amounts  vary  by  an  insignificant 
amount  between  the  different  product 
groups  produced  by  JR.  However,  we 
noted  at  verification  that  it  is  more 
costly  to  produce  subject  merchandise 
as  a  powder  than  as  a  liquid  (these  are 
classified  as  separate  product  groups  in 
JR’s  accounting  system),  because 
powder  production  requires  additional 
machinery  and  has  several  additional 
production  steps.  Therefore,  we  have 
used  JR’s  verified  overhead  costs  for 
purposes  of  the  final  determim.\ion. 

Comment  2 

Petitioner  alleges  that  all  of  JR’s  home 
market  sales  of  certain  products  were 
made  at  prices  below  the  cost  of 
production  (COP)  and  should  be 
excluded  from  the  Department’s 
analysis  for  purposes  of  the  final 
determination.  In  order  to  support  this 
allegation,  petitioner  provided  its  own 
COP  calculations  for  these  products, 
using  respondent’s  data  after  revising 
them  to  take  into  account  its  proposed 
methodology  for  reallocating  overhead 
expenses.  (See  Comment  1,  supra.) 
Petitioner  then  compared  the  revised 
COPs  to  the  gross  unit  prices  for  the 
products  in  question,  less  any  reported 
rebates.  According  to  petitioner,  because 
(1)  the  total  volume  of  all  below-cost 
sales  is  greater  than  ten  percent  of  the 
JR’s  total  home  market  sales  of  subject 
merchandise,  and  (2)  all  of  the  sales  of 
the  specific  products  in  question  are 
below-cost,  the  Department  should 
apply  its  *‘10/90/10”  rule  and  exclude 
the  below-cost  sales  from  the  margin 
analysis.  Accordingly,  petitioner  states, 
the  Department  should  base  FMV  for  the 
U.S.  sales  previously  compared  to  the 
below-cost  sales  on  the  constructed 
value  (CV)  for  one  of  products  sold  in 
the  home  market.  Petitioner  reasons 
that,  of  the  below-cost  products  sold  in 
the  home  market,  this  product  is  the 
only  one  having  a  revised  difiner  of  less 
than  20  percent  of  the  COM  of  the 
comparison  products  sold  in  the  United 
States. 

Finally,  petitioner  submits  that  its 
COP  allegation  should  not  be  rejected 
on  timeliness  grounds,  as  not  only  did 
petitioner  previously  submit  an 
allegation,  but  it  is  not  now  either 
realleging  sales  below  cost  or  requesting 
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that  the  Department  initiate  a  COP 
investigation.  Rather,  petitioner  argues 
that  the  facts  on  the  record,  verified  by 
the  Department,  establish  that  JR’s  sales 
were  below  COP.  Moreover,  petitioner 
maintains  that  it  did  not  have  complete 
access  to  these  facts,  used  in  its  case 
brief  for  the  first  time,  as  (1)  petitioner 
did  not  receive  sufficient  information  on 
one  of  the  products  in  question  until  JR 
filed  its  second  deficiency  response 
(which  was  submitted  after  the  deadline 
for  filing  a  cost  allegation)  and  (2)  much 
of  JR's  cost  information  was  revised 
during  verification. 

Respondent  contends  that  the 
Department  should  reject  petitioner’s 
COP  allegation,  as  it  is  108  days  past  the 
regulatory  deadline.  Respondent  states 
that  the  Department  afforded  petitioner 
numerous  opportunities  to  submit  an 
adequate  allegation  prior  to  the 
deadline,  yet  petitioner  declined  to  do 
so.  Moreover,  respondent  states  that 
petitioner  had  sufficient  information  in 
its  possession  prior  to  the  deadline  to 
make  substantially  the  same  allegation, 
as  almost  all  of  the  data  used  by 
petitioner  in  its  case  brief  was  contained 
in  JR’s  pre-deficiency  questionnaire 
responses.  Finally,  respondent  argues, 
regardless  of  the  timing  involved, 
petitioner's  allegation  is  without  merit 
because  it  relies  on  an  incorrect 
reallocation  of  overhead  costs. 

DOC  Position 

We  agree  with  respondent  that 
petitioner’s  cost  allegation  is  untimely. 
We  find  that  petitioner  had  access  to  all 
of  the  necessary  information  two  weeks 
prior  to  the  preliminary  determination, 
and  that,  had  petitioner  chosen  to  make 
a  cost  allegation  earlier  than  in  its  case 
brief,  it  had  the  raw  data  to  do  so.  We 
also  note  that  the  “deadline"  set  out  in 
19  CFR  353.31(c)(l)(i)  does  not  require 
the  Department  to  reject  cost  allegations 
received  after  the  deadline  date  in  all 
cases.  Rather,  it  states  that  the  deadline 
will  be  45  days  before  the  scheduled 
date  for  the  preliminary  determination 
“unless  a  relevant  response  is  untimely 
or  incomplete.’’  Because  JR’s  original 
response  was  deficient,  the  Department 
requested  that  JR  submit  new 
information  after  the  regulatory 
“deadline.”  Had  this  new  information 
directly  led  petitioner  to  believe  or 
suspect  that  any  of  JR’s  home  market 
sales  were  made  at  prices  below  COP, 
petitioner  could  have  made  a  cost 
allegation  at  that  point  in  the 
investigation  and  we  would  not 
necessarily  have  considered  it  to  be 
untimely.  Accordingly,  because 
petitioner  had  access  to  the  relevant 
information  well  before  the  date  on 
which  it  submitted  its  case  brief,  we 


have  rejected  petitioner’s  cost  allegation 
as  untimely. 

Comment  3 

Petitioner  contends  that  one  large 
volume  sale  should  be  excluded  from 
the  calculation  of  FMV  because  it  (1) 
was  not  made  within  the  POI;  (2)  was 
not  made  in  the  ordinary  course  of 
trade;  and  (3)  constituted  a  pretended/ 
fictitious  sale.  Should  the  Department 
disagree,  petitioner  argues,  this  sale 
should  be  disregarded  in  any  event, 
because  it  was  made  at  a  price  below  its 
COP. 

Regarding  the  first  argument, 
petitioner  states  that  a  contract  analysis 
is  relevant  in  determining  when  a  sale 
occurs  for  purposes  of  the  antidumping 
duty  law.  According  to  petitioner,  die 
methodology  that  respondent  used  to 
determine  the  date  of  sale  for  the  order 
in  question  conflicted  with  one  of  the 
provisions  in  the  agreement  between 
respondent  and  its  customer. 
Accordingly,  petitioner  asserts  that  the 
date  that  a  binding  commitment  was 
made  under  the  terms  of  the  agreement 
(in  this  case  the  date  of  shipment) 
should  be  controlling  for  date  of  sale 
purposes.  As  the  sale  was  shipped 
outside  the  POI,  petitioner  asserts  that  it 
should  be  excluded  from  the  calculation 
of  FMV. 

Regarding  the  second  argument, 
petitioner  contends  that,  because  (1)  the 
sale  was  priced  below  the  COM  of  the 
product  in  question  and  (2)  the 
circumstances  surrounding  the  sale 
patently  deviated  from  the  conditions 
and  practices  applicable  to  other  home 
market  sales  reported  by  JR,  it  is  clear 
that  the  sale  was  not  made  in  the 
ordinary  course  of  trade. 

Regarding  the  argument  that  this  sale 
was  fictitious,  petitioner  contends  that 
both  the  timing  of  the  sale  ( i.e after  the 
filing  of  the  petition)  and  the  price  at 
which  it  was  made  (i.e.,  below  the  price 
then  in  effect  between  JR  and  its 
customer),  when  taken  in  conjunction 
with  the  fact  that  its  shipping  pattern 
was  markedly  different  from  that  for  JR’s 
other  sales  to  this  customer,  lead  to  the 
conclusion  that  the  sale  was  contrived 
for  the  purpose  of  serving  as  the  basis 
for  a  more  favorable  FMV  calculation. 
Petitioner  states  that  this  sale  should 
therefore  be  disregarded  for  purposes  of 
the  final  determination  and  section 
773(a)(1)  of  the  Act,  which  states  that, 
“(I]n  the  ascertainment  of  foreign 
market  value  for  the  purposes  of  this 
title  no  pretended  sale  or  offer  for  sale, 
and  no  sale  or  offer  for  sale  intended  to 
establish  a  fictitious  market,  shall  be 
taken  into  account.” 

Respondent  contends  that  the  sale 
was  properly  reported  as  a  sale  made 


within  the  POI.  Respondent  notes  that 
its  order  record  card,  used  to  establish 
the  date  of  sale  for  all  other  home 
market  transactions,  shows  that  both 
price  and  quantity  were  fixed  on  the 
date  reported  in  the  home  market  sales 
listing.  Moreover,  respondent  asserts, 
the  customer  in  question  was  obligated 
to,  and  in  fact  did,  accept  and  pay  for 
all  merchandise  sold  pursuant  to  this 
sale,  and  it  did  so  in  the  same  manner 
as  JR’s  other  sales.  Respondent  further 
states  that  this  sale  was  not  made 
outside  the  ordinary  course  of  trade, 
because  there  were  other  large  sales 
made  by  JR  during  the  POL  Therefore, 
respondent  states  that  the  size  of  this 
sale  was  not  uncommon.  Finally, 
respondent  argues  that  this  sale  was  not 
a  fictitious  sale,  as  it  was  made  in  order 
to  assist  the  customer  to  develop  a 
market  for  the  product  in  certain  areas 
of  the  United  Kingdom. 

DOC  Position 

We  agree  with  respondent  that  the 
date  of  sale  for  this  transaction  was 
within  the  POI.  At  verification,  we 
reviewed  respondent’s  documentation 
on  this  sale  and  found  that  the  binding 
commitment  between  the  parties  as  to 
price  and  quantity  was  made  on  the  date 
that  respondent  reported  in  its  sales 
listing. 

However,  we  agree  with  petitioner 
that  this  sale  was  made  outside  the 
ordinary  course  of  trade/We  note  that 
not  only  was  this  sale  at  a  greater 
quantity  and  lower  price  than  other 
sales  to  the  same  customer,  but  it  was 
also  out  of  line  with  the  prices  and 
quantities  of  the  vast  majority  of 
respondent’s  other  sales  transactions  in 
the  home  market  during  the  POI.  In 
addition,  we  note  that  the  agreement 
between  respondent  and  the  customer 
in  question  was  concluded  in  a  manner 
noticeably  different  from  respondent’s 
other  sales  during  the  POI  (i.e.,  the  sale 
involved  a  “special  agreement”  between 
the  parties  in  order  to  promote  the 
product  at  issue). 

Based  on  our  determination  that  this 
sale  was  not  made  in  the  ordinary 
course  of  trade,  we  have  excluded  it 
from  our  calculation  of  FMV  for 
purposes  of  the  final  determination. 

Accordingly,  we  do  not  need  to 
address  the  issue  of  whether  this  sale 
was  made  in  order  to  establish  a 
fictitious  market. 

Comment  4 

Petitioner  contends  that  one  of  JR’s 
home  market  sales  should  be  treated  as 
a  consignment  sale,  even  though  it  was 
not  reported  as  such.  Petitioner  further 
contends  that  the  gross  unit  price  for 
this  sale  should  be  revised  upward  to 
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equal  JR’s  “scheduled  price”  for  this 
product,  with  the  difference  between 
the  scheduled  and  reported  prices 
treated  as  a  commission.  As  support  for 
its  contention  that  this  sale  should  be 
classified  as  a  consignment  sale, 
petitioner  notes  that  the  sale  was  made 
to  a  customer  who  acts  as  a  consignment 
agent  for  other  products.  In  addition, 
petitioner  claims  that  this  transaction 
appears  to  have  been  handled  in  a 
manner  similar  to  that  in  which  JR’s 
consignment  sales  to  this  agent  were 
handled. 

Respondent  contends  that  petitioner’s 
argument  should  be  rejected  because  the 
sale  in  question  was  not  a  consignment 
sale.  Respondent  notes  that  JR’s 
consignment  agreement  with  its  agent 
covered  a  different  product  entirely. 
Therefore,  respondent  maintains  that 
this  sale  should  be  treated  as  a  non¬ 
consignment  sale  for  purposes  of  the 
Final  determination. 

DOC  Position 

We  agree  with  respondent.  The 
Department  normally  accepts  a 
respondent’s  assertions,  which  the 
respondent  has  certified  as  factually 
correct,  unless  either  there  is  conflicting 
information  on  the  record  or  the 
information  is  found  to  be  factually 
inaccurate  during  verification.  In  this 
instance,  we  examined  the 
circumstances  surrounding  this  sale  at 
verification  and  saw  no  evidence  that  it 
was  shipped  to  the  customer  in  question 
as  consignment  stock.  Moreover,  it 
would  be  inappropriate  to  classify  all 
sales  to  a  customer,  who  acts  at  times 
as  a  consignee,  as  consignment 
merchandise,  based  solely  on  the  fact 
that  the  parties  have  an  agent/principal 
relationship  governing  sales  of  certain 
(but  not  all)  products.  Accordingly,  we 
have  not  reclassified  this  sale  as  a 
consignment  sale  for  purposes  of  the 
final  determination. 

Comment  5 

Respondent  argues  that  the 
Department  should  exclude  sample  and 
trial  orders  from  its  analysis,  because 
the  overriding  goal  of  the  antidumping 
statute  is  to  make  apples-to-apples 
comparisons.  (See,  e.g.,  American 
Permac,  Inc.  v.  United  States,  783  F. 
Supp.  1,421  (CUT  1992)  [‘‘American 
Permac”).)  According  to  respondent,  in 
American  Permac,  the  court  recognized 
that  in  antidumping  investigations  the 
Department  may  exclude  U.S.  sales 
when  they  are  unrepresentative  of  a 
company’s  U.S.  selling  practices  and 
when  such  sales  would  result  in  an 
unfair  comparison. 

Respondent  states  that  examining  the 
sales  at  issue  results  in  unfair  pricing 


comparisons  because  JR  did  not  have 
the  same  type  of  sales  in  the  home 
market  during  the  POI.  Moreover, 
respondent  contends  that  to  examine 
these  sales  is  contrary  to  the 
Department’s  practice,  citing  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Coated  Groundwood  Paper  From 
the  United  Kingdom,  56  FR  56,403 
(Nov.  4, 1991)  (where  the  Department 
determined  that  including  trial  sales  in 
only  one  market  would  be  unfair). 

Petitioner  argues  that  the  Department 
should  continue  to  include  these  sales 
in  its  analysis  because  they  are  not 
outside  the  ordinary  course  of  trade. 
Petitioner  states  that  the  quantities  of 
these  sales  indicates  that  these  orders 
were  placed  by  the  customer  for  the 
purpose  of  conducting  full  mill 
production  trials  and  that  JR  had  the 
expectation  of  follow-up  sales. 

According  to  petitioner,  this  fact  alone 
is  sufficient  to  support  the  Department’s 
determination  that  these  sales  were  of 
usual  commercial  quantities  and  in  the 
ordinary  course  of  trade.  Therefore, 
petitioners  assert  that  they  should  be 
matched  with  home  market  sales  for 
purposes  of  the  final  determination. 

DOC  Position 

In  performing  its  LTFV  analysis,  the 
Department  is  not  required  to  examine 
every  sales  transaction  made  by  a 
respondent  during  the  POI.  See  19  CFR 
353.42(b)(1).  (See  also  e.g.,  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  New  Minivans  From  Japan,  57 
FR  21,937  (May  26, 1992).)  Accordingly, 
we  have  disregarded  sample  sales  in  our 
LTFV  calculations  for  purposes  of  the 
final  determination,  because  we  find 
that  these  sales  accounted  for  a  very 
small  percentage  of  U.S.  sales  by 
volume  and  we  have  adequate  sales 
coverage  without  examining  them.  (See, 
e.g..  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Coated  Groundwood 
Paper  From  France,  56  FR  56,380, 

56,384  (Nov.  4, 1991).) 

Regarding  respondent’s  trail  sales, 
however,  we  find  that  these  sales  were 
not  made  in  unusually  small  quantities 
[i.e.,  the  quantities  were  comparable  to 
the  quantities  of  other  U.S.  sales 
transactions  reported  by  respondent, 
and  were  actually  larger  than  the 
quantities  of  respondent’s  home  market 
sales  of  the  identical  merchandise). 
Because  respondent  has  provided  no 
compelling  reason  to  disregard  these 
sales,  we  determine  that  it  is 
appropriate  to  include  them  in  our 
LTFV  analysis. 

Regarding  respondent’s  argument  that 
the  Department  should  exclude  both 
sample  and  trail  sales  because  to  not  do 
so  would  result  in  the  Department’s 


making  unfair  comparisons,  we  find  that 
this  argument  is  without  merit.  The 
Department  makes  price-to-price 
comparisons  based  on  the  requirements 
set  forth  in  both  the  antidumping  statute 
and  its  regulations.  We  evaluate  the 
information  used  in  our  LTFV  analysis 
in  light  of  these  requirements,  as  well  as 
in  light  of  the  commercial  practices  in 
the  industry  in  question.  Based  on  our 
evaluation  of  the  circumstances 
surrounding  the  particular  transactions 
at  issue,  we  find  that  our  actions  are 
consistent  with  both  the  statute  and  the 
regulations.  Consequently,  respondent’s 
argument  does  not  alter  our  analysis  in 
any  way. 

Comment  6 

Respondent  contends  that  the 
Department  should  exclude  horn  its 
analysis  JR’s  home  market  sales  of 
“excess,  left  over,  or  odd  lot” 
merchandise,  because  this  merchandise 
was  not  sold  in  the  ordinary  course  of 
trade.  Respondent  notes  that,  unlike 
other  products  sold  in  the  home  market 
which  were  produced  to  order  for  home 
market  customers,  the  merchandise  in 
question  was  produced  solely  for  one 
U.S.  end  user.  Consequently, 
respondent  states,  the  excess  produced 
from  each  batch  was  inventoried  and 
sold  infrequently  in  the  home  market  as 
an  incidental,  "odd  lot”  product. 

According  to  respondent,  the 
Department  has  realized  in  other  cases 
that  excess  or  left  over  merchandise  is 
out  of  the  ordinary  course  of  trade  and 
has  therefore  excluded  such 
merchandise  from  its  calculation  of 
FMV.  As  support  for  this  contention, 
respondent  dtes  Certain  Fresh  Cut 
Flowers  From  Colombia:  Final  Results 
of  Antidumping  Duty  Administrative 
Review,  55  FR  20,491  (May  17, 1990) 
("Flowers”). 

Alternatively,  respondent  argues  that 
the  Department  should  disregard  JR’s 
home  market  sales  of  the  product  in 
question  and  base  FMV  on  CV. 
Respondent  argues  that  its  home  market 
sales  do  not  provide  a  meaningful  basis 
for  price-to-price  comparisons  because 
of  the  extreme  differences  in  individual 
sales  quantities  between  the  two 
markets.  Respondent  cites  19  CFR 
353.55(a),  which  states  that  in 
“comparing  the  United  States  price  with 
foreign  market  value,  the  Secretary 
normally  will  use  sales  of  comparable 
merchandise.”  In  this  case,  respondent 
contends  that  “comparable”  refers  to 
price  comparability,  not  similarity  of 
physical  characteristics.  As  evidence 
that  the  prices  for  these  two  products 
are  not  comparable,  respondent  offers 
the  fact  that  a  significant  percentage  of 
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its  preliminary  dumping  margin  was 
attributable  to  these  comparisons. 

Petitioner  maintains  that  the 
Department  was  correct  in  basing  FMV 
or  JR's  home  market  sales  of  the  product 
in  question.  Petitioner  asserts  that  these 
sales  were  made  to  the  same  customer 
and  in  similar  quantities  as  other  home 
market  sales,  and  that  respondent’s 
argument  amounts  to  little  more  than  an 
eleventh  hour  claim  for  an  adjustment 
for  pre-sale  warehousing  expenses. 
Petitioner  further  asserts  that  accepting 
respondent’s  argument  that  these  sales 
were  outside  the  ordinary  course  of 
trade  would  therefore  necessitate 
making  a  similar  determination  for  a 
number  of  other  home  market  sales  not 
at  issue.  Where  there  exist 
contemporaneous  sales  of  identical 
merchandise  in  the  home  market, 
petitioner  states,  it  is  appropriate  to  rely 
on  such  sales,  rather  than  CV,  as  the 
basis  for  determining  FMV. 

DOC  Position 

We  agree  with  petitioner.  The 
antidumping  law  requires  the 
Department  to  disregard  individual 
home  market  sales  made  outside  the 
ordinary  course  of  trade.  This  section  of 
the  law  does  not  appear  to  apply  in  the 
current  investigation,  however,  as  JR’s 
home  market  sales  were  made  to  the 
same  customers,  and  in  similar 
quantities,  as  other  home  market  sales. 
Moreover,  there  is  no  indication  that 
this  particular  merchandise  is  not  sold 
to  the  same  types  of  purchaser  in  the 
same  manner  as  «*her  sulfur  dyes  in  the 
home  market. 

Regarding  JR’s  argument  that  the  real 
issue  is  price  comparability  between 
markets,  we  note  that  JR  incorrectly 
cited  19  CFR  353.55.  That  section 
relates  to  adjustments  for  price 
differences  in  the  merchandise  due  to 
differences  in  the  commercial  quantity 
of  sales.  This  provision  states  that  the 
Department  “normally  will  use  sales  of 
comparable  quantities  of  merchandise 
*  *  *  (and)  *  *  *  will  make  a 
reasonable  allowance  for  any  difference 
in  quantities,  to  the  extent  that  the 
Secretary  is  satisfied  that  the  amount  of 
any  price  differential  is  wholly  or  partly 
due  to  that  difference  in  quantities.”  JR 
did  not  attempt  to  claim  that  its  price 
differential  between  the  U.S.  and  home 
market  sales  of  this  product  resulted 
from  a  difference  in  quantities.  Thus,  we 
find  that  this  provision  in  the 
Department’s  regulations  does  not  apply 
in  this  instance. 

Finally,  with  regard  to  respondent’s 
argument  that  the  Department  has 
disregarded  sales  of  left  over 
merchandise  in  the  past,  we  note  that 
the  case  cited  by  respondent,  Flowers, 


dealt  with  a  perishable  good.  Thus,  we 
find  that  the  circumstances  here  are 
factually  different  from  those  in  the 
Flowers  case.  Accordingly,  we  have 
included  respondent’s  sales  of  the 
product  in  question  in  our  final  margin 
analysis. 

Comment  7 

Petitioner  argues  that  the  Department 
should  calculate  U.S.  credit  expenses 
using  the  actual  interest  rate  incurred  by 
JR  during  the  POI  on  its  U.S.  dollar- 
denominated  bank  account.  Petitioner 
asserts  that  the  Department  determined 
at  verification  that  the  actual  interest 
rate  paid  on  this  account  was 
substantially  higher  than  the  theoretical 
interest  rate  reported  in  JR’s 
questionnaire  response.  According  to 
petitioner,  it  is  preferable  to  use  an 
actual  verified  rate  rather  than  a 
theoretical  rate,  particularly  in  view  of 
the  fact  that  at  verification  JR  presented 
the  Department  with  two  different  sets 
of  rates  from  its  bank. 

Respondent  argues  that  it  was  unable 
to  provide  the  Department  with  the 
accurate  short-term  interest  rate  on  its 
U.S.  dollar-denominated  account 
because  its  bank  would  not  cooperate 
with  JR.  Respondent  contends,  however, 
that  it  is  inappropriate  to  use  the 
“verified  actual”  rate  to  calculate  U.S. 
credit  expenses,  as  JR  did  not  actually 
pay  this  rate.  Moreover,  respondent 
notes  that  using  this  “actual”  rate  is 
especially  unreasonable  in  light  of  the 
fact  that  the  rates  provided  by  the  bank 
in  response  to  JR’s  second  request  were 
so  much  lower  than  either  the  “actual” 
rate  or  the  reported  rate. 

Rather,  respondent  argues,  the 
Department  should  calculate  U.S.  credit 
expenses  using  JR’s  home  market 
interest  rate.  Respondent  points  out  that 
it  rarely  used  its  U.S.  dollar- 
denominated  account  because  the 
interest  rate  that  JR  would  receive  on 
positive  balances  was  higher  in  its 
pounds  sterling  account.  Thus, 
respondent  contends  that  any  financing 
of  its  U.S.  dollar-denominated 
receivables  was  done  primarily  through 
its  pounds  sterling  account  and  that, 
consequently,  using  JR’s  verified  home 
market  interest  rates  would  lead  to  the 
most  accurate  measurement  of  the 
opportunity  cost  associated  with 
holding  U.S.  receivables. 

DOC  Position 

We  agree  with  respondent  and  have 
recalculated  U.S.  credit  expenses  using 
JR’s  home  market  interest  rate.  We  noted 
at  verification  that  JR  did  not  pay 
interest  on  its  U.S.  dollar-denominated 
receivables  in  the  ordinary  course  of  its 
business,  as  it  only  incurred  interest 


expenses  for  a  very  few  days  during  the 
POI  and  then  only  by  accident  [i.e.,  any 
interest  paid  on  negative  balances  was 
due  to  the  company’s  overestimation  of 
the  funds  available  in  the  account 
because  the  company  attempted  to 
maintain  a  zero  or  slightly  positive 
balance  there).  We  also  determined  at 
verification  that  JR  borrowed  from  its 
home  market  bank  in  the  ordinary 
course  of  its  business,  and  we  reviewed 
the  interest  rates  applicable  to  those 
borrowings.  Thus,  our  use  of  JR’s  home 
market  interest  rate  is  consistent  with 
the  instructions  of  the  Court  of  Appeals 
for  the  Federal  Circuit  in  a  recent  case, 

La  Metalli  Industrial,  S.p.A.  v.  United 
States,  912  F.2d  455  (Fed.  Cir.  1990), 
where  the  court  directed  the  Department 
to  consider  the  commercially  reasonable 
business  practice  of  respondents  in 
determining  the  interest  rate  used  in  the 
calculation  of  imputed  credit. 

Comment  8 

Respondent  argues  that  the 
Department  should  deduct  from  FMV 
imputed  credit  expenses  related  to  the 
prepayment  of  value  added  taxes  (VAT). 
Specifically,  respondent  argues  that  it 
incurred  an  opportunity  cost  for  the 
period  in  which  it  had  paid  VAT  to  the 
U.K.  government  for  a  particular  sale, 
but  had  not  yet  received  payment  from 
its  home  market  customers.  As 
Department  precedent  on  this  issue, 
respondent  cites  Final  Results  of 
Administrative  Review  of  Antidumping 
Duty  Order  Color  Television  Receivers 
From  Korea,  49  FR  50,420  (Dec.  28, 

1984)  (“CTVs”),  in  which  the 
Department  allowed  a  similar  claim. 

Respondent  notes  that,  although  it  is 
not  the  Department’s  current  practice  to 
impute  credit  expenses  related  to  VAT 
prepayments,  in  a  recent  case  the 
Department  implied  that  it  would  allow 
such  an  adjustment  if  it  were  properly 
quantified.  (See,  Preliminary 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Dynamic  Random  Access 
Memory  Semiconductors  of  One 
Megabyte  and  Above  From  the  Republic 
of  Korea,  57  FR  49,066  (Oct.  29, 1992) 
(“DRAMs”),  where  the  Department 
disallowed  credit  expenses  related  to 
VAT  payments  because  respondent  did 
not  take  into  account  the  saving  gained 
from  early  payment  of  VAT  by  the 
customer.)  Respondent  states  that  its 
claim  in  this  case  was  correctly 
quantified,  as  it  took  into  account  not 
only  the  opportunity  cost  associated 
with  its  prepayments  of  VAT  to  the  U.K. 
government,  but  also  the  opportunity 
gain  associated  with  early  payment  of 
VAT  by  its  customers. 
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We  disagree.  After  further  reflection, 
we  have  reconsidered  the  position  taken 
in  DRAMs.  We  find  that  there  is  no 
statutory  or  regulatory  basis  for  making 
the  adjustment  suggested  by  respondent. 
While  there  may  be  an  opportunity  cost 
associated  with  the  prepayment  of  VAT, 
that  fact  alone  is  not  a  sufficient  basis 
for  the  Department  to  make  an 
adjustment  in  price-to-price 
comparisons.  We  note  that  virtually 
every  charge  or  expense  associated  with 
price-to-price  comparisons  is  either 
prepaid  or  paid  for  at  some  point  after 
the  cost  is  incurred.  Accordingly,  for 
each  pre-  or  post-service  payment,  there 
is  also  an  opportunity  cost  (or  gain). 
Thus,  to  allow  the  type  of  adjustment 
suggested  by  respondent  would  imply 
that  in  the  future  the  Department  would 
be  faced  with  the  impossible  task  of 
trying  to  determine  the  opportunity  cost 
(or  gain)  of  every  freight  charge,  rebate 
and  selling  expense  for  each  sale 
reported  in  a  respondent’s  database.  In 
order  to  make  a  price-to-price 
comparison,  this  exercise  would  make 
our  calculations  inordinately 
complicated,  placing  an  unreasonable 
and  onerous  burden  on  both 
respondents  and  the  Department. 
Consequently,  we  have  not  deducted 
from  FMV  the  imputed  credit  expense 
in  question. 

Comment  9 

Respondent  argues  that  JR’s  post-sale 
payments  to  its  consignment  agent  were 
properly  treated  in  the  preliminary 
determination  as  rebates,  rather  than 
commissions,  because  the  agent  often 
resells  the  merchandise  for  a  higher 
price  than  the  price  it  paid  JR. 

DOC  Position 

We  disagree.  For  purposes  of  the  final 
determination,  we  are  treating  these 
payments  as  commissions,  rather  than 
as  rebates,  because  they  were  made  in 
return  for  the  consignee’s  performing 
the  functions  of  a  sales  agent  (including 
the  function  of  finding  buyers).  Because 
JR  neither  paid  commissions  in  the  U.S. 
market  nor  reported  U.S,  indirect  selling 
expenses  as  an  offset  to  commissions 
paid  in  the  home  market  (as  requested 
in  section  C  of  the  Department’s 
questionnaire),  we  have  used  BIA  to 
determine  the  amount  of  the 
commission  offset  for  JR’s  sales  in 
question.  As  BIA,  we  have  used  the 
amount  of  the  commission  itself 
(thereby  resulting  in  a  net  reduction  to 
FMV  of  zero).  We  note  that,  although  JR 
was  aware  that  the  Department  could 
potentially  reclassify  these  expenses  as 


commissions,  it  opted  not  to  report 
offsetting  expenses. 

Comment  10 

Petitioner  argues  that  critical 
circumstances  exist  with  respect  to 
imports  of  subject  merchandise  from  the 
United  Kingdom,  because  imports  of 
Sulfur  Black  1  were  massive  over  a 
relatively  short  period  during  the  POI. 
Petitioner  bases  its  analysis  on  the 
Bureau  of  Census’  import  statistics  for 
Sulfur  Black  1  (the  type  of  sulfur  dye 
which  petitioner  states  accounts  for  a 
“significant  portion’’  of  the  domestic 
sulfur  dye  market).  Petitioner  states  that 
these  statistics  show  that  imports  of 
Sulfur  Black  1  increased  by  between  40 
and  75  percent  during  April  through 
June  1992  when  compared  to  the  period 
January  through  March  1992. 

Respondent  argues  that  petitioner’s 
critical  circumstances  analysis  is  invalid 
because  it  is  based  on  imports  of  only 
one  product,  rather  than  the  entire  range 
of  products  subject  to  investigation. 
According  to  respondent,  a  comparison 
of  the  volume  of  all  of  JR’s  products 
exported  to  the  United  States  during  the 
period  January  through  March  with  the 
volume  of  its  exports  made  during  the 
period  April  through  June  shows  that 
JR’s  exports  of  subject  merchandise  to 
the  United  States  have  actually 
decreased.  Finally,  respondent  notes 
that,  before  the  Department  will  find 
critical  circumstances,  the  dumping 
margin  must  exceed  25  percent. 
Respondent  notes  that  the  preliminary 
margin  in  this  case  was  lower  than  that 
amount. 

DOC  Position 

We  agree  with  respondent.  As  the 
final  dumping  margin  calculated  for  JR 
is  less  than  25  percent  and  there  is  no 
“history”  of  dumping  of  the 
merchandise  subject  to  this 
investigation,  this  issue  is  moot.  For  a 
discussion  of  the  criteria  used  to 
determine  the  existence  of  critical 
circumstances,  see  the  "Critical 
Circumstances”  section  of  this  notice. 

Continuation  of  Suspension  of 
Liquidation 

We  are  directing  the  Customs  Service 
to  continue  to  suspend  liquidation  of  all 
entries  of  sulfur  dyes,  including  sulfur 
vat  dyes,  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  September  24, 1992,  the  date  of 
publication  of  our  affirmative 
preliminary  determination  in  the 
Federal  Register.  The  Customs  Service 
shall  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  estimated 
amount  by  which  the  FMV  of  the 
merchandise  subject  to  this 


investigation  exceeds  the  USP,  as  shown 
below.  This  suspension  of  liquidation 
will  remain  in  effect  until  further  notice. 
The  weighted-average  dumping  margins 
are  as  follows: 


Producer/manufacturer/exporter 

Weighted-average 
margin  percentage 

James  Robinson  Limited . 

19.97 

All  Otters  . 

19.97 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination. 

Notification  to  Interested  Parties 
This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act 
and  19  CFR  353.20(a)(4). 

Dated:  December  31, 1992. 

Alan  M.  Dunn, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  93-357  Filed  1-7-93;  8:45  am) 
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[C-533-807] 

Final  Affirmative  Countervailing  Duty 
Determination;  Sulfanilic  Acid  From 
India 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  January  8, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rick  Herring,  Office  of  Countervailing 
Investigations,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington  DC  20230;  telephone:  (202) 
482-3530. 

FINAL  DETERMINATION: 

Case  History 

Since  our  preliminary  determination 
on  August  11, 1992  (57  FR  35784),  the 
following  events  have  occurred.  On 
August  24, 1992,  we  received  a 
supplemental  response  from  the 
Government  of  India.  On  August  25, 
1992,  we  aligned  the  final 
countervailing  duty  determination  with 
the  final  determination  in  the 
companion  antidumping  duty 
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investigation  (57  FR  38485).  On 
November  16, 1S92,  we  received  a 
submission  from  PMC  Specialities,  an 
importer  of  sulfanilic  acid  from  India. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  all  grades  of  sulfanilic 
acid,  which  include  technical  (or  crude) 
sulfanilic  acid,  refined  (or  purified) 
sulfanilic  acid  and  sodium  salt  of 
sulfanilic  acid  (sodium  sulfanilate). 

Sulfanilic  acid  is  a  synthetic  organic 
chemical  produced  from  the  direct 
sulfonation  of  aniline  with  sulfuric  add. 
Sulfanilic  acid  is  used  as  a  raw  material 
in  the  production  of  optical  brighteners, 
food  colors,  specialty  dyes,  and  concrete 
additives.  The  prindpal  differences 
between  the  grades  are  the  undesirable 
quantities  of  residual  aniline  and  alkali 
insoluble  materials  present  in  the 
sulfanilic  acid.  All  grades  are  available 
as  dry,  free  flowing  powders. 

Tedinical  Sulfanilic  acid,  currently 
classifiable  under  the  subheading 
2921.42.24.20  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS), 
contains  96  percent  minimum  Sulfanilic 
acid,  1.0  percent  maximum  aniline,  and 
1.0  percent  maximum  alkali  insoluble 
materials.  Refined  sulfanilic  acid,  also 
currently  classifiable  under  the  HTSUS 
subheading  2921.42.24.20,  contains  98 
percent  minimum  Sulfanilic  acid,  0.5 
percent  maximum  aniline,  and  0.25 
percent  maximum  alkali  insoluble 
materials.  Refined  sodium  salt  of 
sulfanilic  acid  (sodium  sulfanilate), 
currently  classifiable  under  the  HTSUS 
subheading  2921.42.70,  is  a  granular  or 
crystalline  material  containing  75 
percent  minimum  equivalent  sulfanilic 
acid,  0.5  percent  maximum  aniline,  and 
0.25  percent  maximum  alkali  insoluble 
materials  based  on  the  equivalent 
sulfanilic  acid  content. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Analysis  of  the  Programs 

We  did  not  receive  timely  or  complete 
responses  to  our  questionnaire  from  any 
of  the  producers  or  exporters  of 
Sulfanilic  acid  from  India.  Therefore,  in 
accordance  with  section  776(c)  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
and  19  CFR  355.37  (1992),  we  used  the 
best  information  available  to  calculate 
the  estimated  net  subsidy  conferred 
upon  the  production  and  exportation  of 
sulfanilic  acid  from  India. 

We  used  information  provided  by  the 
petitioner  as  the  best  information 
available.  Petitioner  asserted  that  the  net 
subsidy  conferred  on  the  production 


and  exportation  of  Sulfanilic  acid  was 
43.71  percent  ad  valorem. 

Comment 

As  previously  noted,  we  received  one 
submission  from  a  U.S.  importer.  The 
portion  of  that  submission  relevant  to 
this  proceeding  can  be  summarized  as 
follows.  The  U.S.  importer  argues  that 
there  are  three  different  grades  of 
sulfanilic  acid  and  that  each  of  these 
grades  should  be  considered  separate 
products.  In  support  of  its  position,  the 
importer  points  to  differences  in  the 
physical  characteristics  of  various 
grades  of  sulfanilic  acid  due  to  purity 
levels.  Further,  the  importer  maintains 
that  the  different  grades  of  sulfanilic 
acid  are  not  always  interchangeable  for 
reasons  associated  with  price  and  use  of 
the  product. 

The  U.S.  importer  also  points  out  that 
the  U.S.  industry  no  longer 
manufactures  the  “pure”  grade  of 
sulfanilic  acid  and  that  the  imposition 
of  import  duties  would  ultimately  injure 
the  domestic  consumer.  Accordingly, 
the  importer  requests  that  the 
Department  promptly  terminate  the 
investigation. 

DOC  Position 

The  importer  requests  that  the 
Department  terminate  this  investigation, 
apparently  based  on  a  standing 
argument  and  on  U.S.  consumer's 
interests.  To  the  extent  that  the  importer 
is  alleging  that  the  petitioner  does  not 
have  standing,  the  allegation  is  untimely 
pursuant  to  19  CFR  355.31(c)(2)(1992).  * 
With  respect  to  the  effect  of 
countervailing  duties  on  domestic 
prices,  there  is  no  provision  in  the 
statute  which  permits  the  Department  to 
take  into  account  the  interests  of 
consumers  in  reaching  a  determination 
of  whether  the  foreign  producers  are 
being  subsidized.  For  these  reasons,  we 
have  no  basis  to  terminate  this 
proceeding. 

Verification 

Due  to  the  lack  of  timely  and 
complete  responses  from  any  of  the 
Indian  producers  or  exporters  of 
sulfanilic  acid,  we  did  not  conduct 
verification. 

Suspension  of  Liquidation 

In  accordance  with  our  affirmative 
preliminary  determination,  we 
instructed  the  Customs  Service  to 
suspend  liquidation  of  all  entries  of 
sulfanilic  acid  from  India  which  were 
entered,  or  withdrawn  from  warehouse, 
for  consumption,  on  or  after  August  11, 
1992,  the  date  of  publication  of  our 
preliminary  determination  in  the 
Federal  Register.  As  noted  above, 


however,  this  final  countervailing  duty 
determination  was  postponed  from 
December  9, 1992,  to  December  29, 

1992,  to  coincide  with  the  final 
determination  in  the  companion 
antidumping  investigation. 

Under  Article  5,  paragraph  3  of  the 
General  Agreement  on  Tariffs  and  Trade 
Subsidies  Code,  provisional  measures 
cannot  be  imposed  beyond  a  period  of 
four  months.  Therefore,  we  have 
instructed  the  Customs  Service  to 
discontinue  the  suspension  of 
liquidation  of  the  subject  merchandise 
entered  on  or  after  December  9, 1992, 
the  date  that  falls  four  months  after  the 
preliminary  determination  in  this  case. 
We  will  reinstate  suspension  of 
liquidation  under  section  703(d)  of  the 
Act,  if  the  ITC  issues  a  final  affirmative 
injury  determination,  and  will  require  a 
cash  deposit  of  estimated  countervailing 
duties  equal  to  43.71  percent  ad 
valorem  for  all  manufacturers, 
producers,  and  exporters  in  India  of 
sulfanilic  acid. 

ITC  Notification 

In  accordance  with  section  705(d)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  If  the  ITC  determines 
that  material  injury,  or  the  threat  of 
material  injury,  does  not  exist,  this 
proceeding  will  be  terminated  and  all 
estimated  duties  deposited  or  securities 
posted  as  a  result  of  the  suspension  of 
liquidation  will  be  refunded  or 
cancelled.  If,  however,  the  ITC 
determines  that  such  injury  does  exist, 
we  will  issue  a  countervailing  duty 
order,  directing  Customs  officers  to 
assess  countervailing  duties  on  all 
entries  of  sulfanilic  acid  from  India 
entered,  or  withdrawn  from  warehouse, 
for  consumption,  as  described  in  the 
“Suspension  of  Liquidation”  section  of 
this  notice. 

Return  or  Destruction  of  Proprietary 
Information 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to  an 
Administrative  Protective  Order  (APO) 
of  their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  355.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  published 
pursuant  to  section  705(d)  of  the  Act  (19 
U.S.C.  1671(d))  and  19  CFR  355.20(a)(4) 
(1992). 
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Dated:  December  29, 1992. 

Alan  M.  Dunn, 

Assistant  Secretary  for  Import 
Administration. 

1FR  Doc.  93-358  Filed  1-7-93;  8:45  ami 

BILUNG  COO€  3610-D8-M 

President’s  Export  Council;  Meeting 

AGENCY:  International  Trade 
Administration,  Commerce. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  President’s  Export 
Council  (PEC)  is  holding  an  open 
meeting  to  address  the  following:  PEC 
accomplishments,  export  promotion 
resource  allocation,  and  export  controls. 
The  Export  Administration 
Subcommittee  will  present  its  report, 
and  the  Council  will  discuss  a  report  to 
the  President  on  outstanding  trade 
issues.  The  President’s  Export  Council 
was  established  on  December  20, 1973, 
and  reconstituted  May  4, 1979,  to  advise 
the  President  on  matters  relating  to  U.S. 
export  trade. 

DATES:  January  11, 1993,  from  10  a.m.  to 
12  noon. 

ADDRESSES:  The  Willard  Hotel.  The 
Pierce  Room,  1401  Pennsylvania 
Avenue,  NW.,  Washington,  DC.  Seating 
is  limited  and  will  be  a  first  come,  first 
serve  basis. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Sylvia  Lino  Prosak,  President’s 
Export  Council,  room  2015B, 
Washington,  DC  20230. 

Dated:  January  4, 1993. 

Wendy  H.  Smith, 

Director,  President’s  Export  Council. 

[FR  Doc.  93-359  Filed  1-7-93;  8:45  ami 
BILLING  CODE  3510-OR-M 

Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  U.S.  Virgin  Islands 
(Service  Area) 

AGENCY:  Minority  Business 
Development  Agency,  DOC. 

ACTION:  Notice. 

SUMMARY:  The  Minority  Business 
Development  Agency  (MBDA)  is 
cancelling  the  announcement  to  solicit 
competitive  applications  under  its 
Minority  Business  Development  Center 
program  to  operate  a  U.S.  Virgin  Islands 
MBDC  for  a  three  (3)  year  period, 
starting  April  1, 1993  to  March  31, 1994, 
in  the  U.S.  Virgin  Islands  SMSA 
(Closing  date  November  23, 1992).  Refer 
to  the  Federal  Register  dated  October  7, 
1992,  57  FR  46149. 


Dated:  December  29, 1992. 

William  R.  Fuller, 

Deputy  Regional  Director. 

(FR  Doc.  93-345  Filed  1-7-93;  8:45  am] 

BILLING  CODE  3610-21 -M 

National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS)  NOAA,  Commerce. 
ACTION:  Issuance  of  Modification  to 
Permit  No.  787  (P444A). 

SUMMARY:  On  November  16, 1992,  notice 
was  published  in  the  Federal  Register 
(57  FR  221)  that  a  request  had  been  filed 
by  the  Center  for  Coastal  Studies, 
Provincetown,  MA,  02657,  for  a 
modification  to  Scientific  Research 
Permit  No.  787.  The  applicants 
requested  to  extend  their  study  of 
humpback  whales  ( Megaptera 
novaeangliae )  along  the  eastern  U.S. 
Coast  south  to  Miami. 

Notice  is  hereby  given  that  on 
December  31, 1992,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407)  and  Endangered  Species  Act  of 
1973  (16  U.S.C.  1531-1543),  the 
National  Marine  Fisheries  Service 
issued  a  Modification  to  this  Permit  for 
the  above  taking,  subject  to  certain 
conditions  set  forth  therein. 

Issuance  of  this  Modification,  as 
required  by  the  Endangered  Species  Act 
of  1973,  is  based  on  the  finding  that 
such  Permit:  (1)  Was  applied  for  in  good 
faith;  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  the  Permit;  and 
(3)  will  be  consistent  with  the  purposes 
and  policies  set  forth  in  Section  2  of  the 
Act.  This  Modification  was  also  issued 
in  accordance  with  and  is  subject  to 
parts  226-222  of  the  National  Marine 
Fisheries  Service  regulations  governing 
endangered  fish  and  wildlife  permits. 

Documents  submitted  in  connection 
with  this  permit  are  available,  by 
appointment,  in  the  Permits  Division, 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service,  NOAA,  1335 
East-West  Highway,  room  7324,  Silver 
Spring,  MD  20910; 

Director,  Northeast  Region,  National 
Marine  Fisheries  Service,  NOAA,  One 
Blackburn  Drive,  Gloucester,  MA  01930 
(508/281-9200);  and 

Director,  Southeast  Region,  National 
Marine  Fisheries  Service,  NOAA,  9450 
Roger  Blvd.,  St.  Petersburg,  FL  33702 
(813/893-3141). 

This  modification  is  requested  to 
expand  the  study  area  to  include  U.S. 
waters  as  far  south  as  Miami,  FL. 


Dated:  December  31, 1992. 

Michael  F.  Tillman, 

Acting  Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

[FR  Doc  93-352  Filed  1-7-93;  8:45  am] 

BI  LUNG  CODE  3610-22-41 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

ACTION:  Issuance  of  Modification  to 
Permit  No.  496  (P79D). 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  §  216.33(d)  and  (e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216),  Scientific  Research 
Permit  No.  496  issued  to  Center  for 
Coastal  Marine  Studies,  University  of 
California  at  Santa  Cruz,  Santa  Cruz, 
California  95064,  is  modified  to  extend 
the  authority  to  take  elephant  seals 
[Mirounga  angustirostris )  for  scientific 
research  purposes  until  March  31, 1993. 
This  modification  became  effective  on 
December  31, 1992. 

The  Permit,  as  modified,  is  available 
for  review  by  appointment  in  the 
Permits  Division,  Office  of  Protected 
Resources,  National  Marine  Fisheries 
Service,  1335  East-West  Hwy.,  suite 
7324,  Silver  Spring.  MD  20910  (301/ 
713-2289);  and 

Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  NOAA,  501 
W.  Ocean  Blvd.,  Long  Beach,  CA  90802- 
4213  (310/980-4015). 

Dated:  December  31, 1992. 

Michael  F.  Tillman, 

Acting  Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

[FR  Doc.  93-353  Filed  1-7-93;  8:45  am] 
BILUNG  CODE  3612-22-41 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service,  NMFS,  NOAA,  Commerce. 
ACTION:  Issuance  of  Permit  Modification 
(P319A). _ 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  §  216.33  (d)  and  (e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216),  Scientific  Research 
Permit  No.  638  issued  to  Dr.  Randall  S. 
Wells,  Dolphin  Biology  Research 
Associates.  Inc.,  163  Siesta  Drive, 
Sarasota,  Florida  34242,  on  June  14, 
1988,  to  take  up  to  3000  Atlantic 
bottlenose  dolphins  ( Tursiops 
truncatus)  by  potential  harassment 
during  the  conduct  of  scientific 
research.  This  Permit  is  modified  to 
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extend  the  date  of  expiration  through 
January  31, 1993.  This  modification 
becomes  effective  upon  signature  by  the 
Assistant  Administrator  for  Fisheries  or 
his  designee. 

Documents  submitted  in  connection 
with  this  Permit,  as  modified,  are 
available  for  review,  by  appointment,  in 
the  Permits  Division,  Office  of  Protected 
Resources,  National  Marine  Fisheries 
Service,  1335  East-West  Highway,  suite 
7324,  Silver  Spring,  MD  20910  (301/ 
713-2289);  and  Director,  Southeast 
Region,  National  Marine  Fisheries 
Service,  NOAA,  9450  Koger  Boulevard, 
St.  Petersburg,  FL  33702  (813/893- 
3141). 

Dated:  December  31, 1992. 

Michael  F.  Tillman, 

Acting  Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

[FR  Doc.  93-354  Filed  1-7-93;  8:45  am] 

BILUNG  CODE  3510-22-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  Procurement  List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and  a 
service  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  February  8, 1993. 
ADDRESSES:  Committee  for  Purchase 
from  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403, 
1735  Jefferson  Davis  Highway, 

Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
October  9  and  November  20, 1992,  the 
Committee  for  Purchase  from  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (57  FR  46543  and 
54774)  of  proposed  additions  to  the 
Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  produce 
the  commodities  and  provide  the 
service,  fair  market  price,  and  impact  of 
the  addition  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  commodities  and 
service  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 


I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  or  service  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  or  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  or  service  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  or 
service  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  and  service  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Trousers,  Men’s  Medical  Assistant 
8405-00-110-8290 
8405-00-110-8291 
8405-00-110-8292 
8405-00-110-8293 
8405-00-110-8294 
8405-00-110-8295 
8405-00-110-8296 
8405-00-110-8297 
8405-00-110-8298 
8405-00-110-8299 
8405-00-110-8301 
8405-00-110-8302 
8405-00-110-9468 
8405-00-110-9469 
8405-00-110-9470 
8405-00-110-9471 
8405-00-110-9472 
8405-00-110-9473 
8405-00-110-9474 
8405-00-110-9475 
8405-00-110-9476 
8405-00-110-9477 
8405-00-110-9478 
8405-00-110-9479 
8405-00-110-9480 
8405-00-110-9481 
8405-00-110-9482 
8405-00-110-9483 
8405-00-110-9484 
8405-00-110-9485 
8405-00-110-9486 
8405-00-110-9487 
8405-00-110-9488 
8405-00-110-9489 
8405-00-110-9490 
8405-00-110-9697 
8405-00-113-5418 
8405-01-008-8848 
(One-time  addition  of  50,000  pairs) 


Service 

janitorial/Custodial,  Libby  Ranger  Station, 
Kootenai  National  Forest,  Libby, 
Montana. 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 

Beverly  L.  Milkman, 

Executive  Director. 

[FR  Doc.  93-414  Filed  1-7-93;  8:45  am) 

BILLING  COO£  M20-U-M 


Procurement  List;  Proposed  Additions 
and  Deletions 

AGENCY:  Committee  for  Purchase  From 
People  Who  are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  additions  to  and 
deletions  from  Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities,  and  to  delete  commodities 
previously  furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  February  8. 1993. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403, 
1735  Jefferson  Davis  Highway, 

Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  to  the  Government. 
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2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

It  is  proposed  to  add  the  following 
commodities  to  the  Procurement  List  for 

E‘  iction  by  the  nonprofit  agencies 

DOE  This  Month.  769Q-00-NSH-0033 
(Requirements  for  the  Department  of 
Energy),  Nonprofit  Agency:  Lt.  Joseph 
P.  Kennedy  Institute,  Washington,  DC 
Newsletter,  Smithsonian  Institution 
Women’s  Council,  7690-0 O-NSH- 
0037  (Requirements  for  the 
Smithsonian  Institution),  Washington, 
DC 

Newsletter,  VA  Medical  Center,  7690- 
00-NSH-0042  (Requirements  for  the 
Department  of  Veterans  Affairs), 
Nonprofit  Agency:  Lt.  Joseph  P. 
Kennedy  Institute,  Washington,  DC 

Deletions 

It  is  proposed  to  delete  the  following 
commodities  horn  the  Procurement  List: 

Strap,  Chin,  Steel  Helmet 
8470-00-032-2737 
Strap,  St6el  Helmet 
8970-00-030-8003 
Beverly  L.  Milkman, 

Executive  Director. 

|FR  Doc.  93-415  Filed  1-7-93;  8:45  ami 

BILLING  CODE  6820-33-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Technical  Advisory  Group  for  Cigarette 
Fire  Safety;  Meeting 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Notice  of  meeting. 
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SUMMARY:  The  Technical  Advisory 
Group  for  Cigarette  Fire  Safety  will  meet 
on  January  28-29  1993,  in  Washington, 
DC.  The  purpose  of  the  meeting  is  to 
discuss  current  research  to  develop  a 
test  method  to  measure  cigarette 
ignition  propensity  and  matters  related 
to  implementation  of  the  Fire  Safe 
Cigarette  Act. 

DATES:  The  meeting  will  be  from  9  a.m. 
to  4  p.m.  on  January  28-29, 1993. 
ADORESSES:  The  meeting  will  be  in  room 
432,  Federal  Trade  Commission,  6th  and 
Pennsylvania  Avenue,  NW., 

Washington,  DC. 

FOR  A  RECORDED  MESSAGE  CONTAINING 
THE  LATEST  INFORMATION  ABOUT  THE  TIME 
AND  LOCATION  OF  THE  MEETING  CALL* 

(301) 504-0709. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beatrice  M.  Harwood,  Directorate  for 
Epidemiology,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207; 
telephone:  (301)  504-0470. 
SUPPLEMENTARY  INFORMATION:  The  Fire 
Safe  Cigarette  Act  of  1990  (FSCA)  (Pub. 
L.  101-352, 104  Stat.  405)  directs  the 
Commission,  with  assistance  from  the 
National  Institute  of  Standards  and 
Technology  (NIST)  and  the  Department 
of  Health  and  Human  Services,  to 
conduct  research  concerning  the 
feasibility  of  a  performance  standard  to 
address  the  propensity  of  cigarettes  to 
act  as  an  ignition  source.  The  FSCA  also 
establishes  an  advisory  committee,  the 
Technical  Advisory  Group  for  Cigarette 
Fire  Safety,  to  advise  and  work  with  the 
Commission  and  NIST  in  the 
implementation  of  that  act. 

The  Technical  Advisory  Group  for 
Cigarette  Fire  Safety  will  meet  on 
January  28-29, 1993,  to  discuss  current 
research  to  develop  a  test  method  to 
measure  cigarette  ignition  propensity; 
the  status  of  a  cigarette  fire  incident 
study;  plans  to  evaluate  the  possible 
health  effect  of  cigarettes  with  reduced 
ignition  propensity;  and  other 
administrative  and  operational  plans  to 
implement  the  FSCA. 

The  meeting  will  be  open  to 
observation  by  members  of  the  public, 
but  only  members  of  the  Technical 
Advisory  Group  for  Cigarette  Fire  Safety 
may  participate  in  the  discussion. 
Persons  who  desire  to  submit  written 
statements  or  questions  for 


consideration  by  the  Technical 
Advisory  Group,  before  or  after  the 
meeting,  should  address  them  to  the 
Technical  Advisory  Group  for  Cigarette 
Fire  Safety,  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission. 
Washington,  DC  20207. 

Dated:  January  4, 1993. 

Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

(FR  Doc.  93-438  Filed  1-7-93;  8:45  am) 

BILLING  CODE  8365-01 -M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Per  Diem,  Travel  and  Transportation 
Allowance  Committee 

AGENCY:  Per  Diem.  Travel  and 
Transportation  Allowance  Committee, 
DoD. 

ACTION:  Publication  of  changes  in  per 
diem  rates. 

SUMMARY:  The  Per  Diem,  Travel  and 
Transportation  Allowance  Committee  is 
publishing  Civilian  Personnel  Per  Diem 
Bulletin  Number  167.  This  bulletin  lists 
changes  in  per  diem  rates  prescribed  for 
U.S.  Government  employees  for  official 
travel  in  Alaska,  Hawaii,  Puerto  Rico, 
the  Northern  Mariana  Islands  and 
Possessions  of  the  United  States. 
Bulletin  Number  167  is  being  published 
in  the  Federal  Register  to  assure  that 
travelers  are  paid  per  diem  at  the  most 
current  rates. 

EFFECTIVE  DATE:  January  1. 1993. 
SUPPLEMENTARY  INFORMATION:  This 
document  gives  notice  of  changes  in  per 
diem  rates  prescribed  by  the  Per  Diem 
Travel  and  Transportation  Allowance 
Committee  for  non-foreign  areas  outside 
the  continental  United  States. 
Distribution  of  Civilian  Personnel  Per 
Diem  Bulletins  by  mail  was 
discontinued  effective  1  June  1979.  Per 
Diem  Bulletins  published  periodically 
in  the  Federal  Register  now  constitute 
the  only  notification  of  change  in  per 
diem  rates  to  agencies  and 
establishments  outside  the  Department 
of  Defense.  The  text  of  the  Bulletin 
follows: 
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Maximum  Per  Diem  Rates  for  Official  Travel  in  Alaska,  Hawaii,  the  Commonwealths  of  Puerto  Rico  and 
the  Northern  Mariana  Islands  and  Possessions  of  the  United  States  by  Federal  Government  Civilian  Employees 


Locality 


Alaska: 

Adaks . . . . 

AnaktuvukPass  . . . . . 

Anchorage: 

OS- 15-09-1 5  . . 

09-16—05-14  . 

Artak  . . . . . 

Atqasuk  . . . 

Barrow . . . . 

Bell  .el . .„ . . . 

Betties  . . 

Cold  Bay  . . . . . . 

Cotdfoct . 

Cordova . . . ...„ . 

Craig . . . 

Dillingham  . . . 

Dutch  Harbor-Unalaska  . . 

Eielson  AFB: 

05-15-09-15  . . 

09-16—09-14  . . 

Eimendorf  AFB: 

05-15—09-15  . 

09-16—09-14  . . 

Faiibanks  AFB: 

05-15—09-15  . . 

09-16-09-14  . . 

False  Pass  . . . . 

Ft.  Richardson: 

05-15—09-15  . . 

09-16-09-14  . . 

Ft.  Wainwright: 

05-15—09-15  . . 

09-16—09-14  . . . . 

Homer 

05-01—09-30  _ _ 

10-01—04-30  . 

Juneau: 

05-01—10-01  . . „ . 

10-02—04-30  . 

Katmai  National  Park . . . . . 

Kenai-SokJotna: 

04-02—09-30 

10-01—04-01 

Ketchikan: 

05-14—10-14 

10-15-05-13 

King  Salmon3 _ _ _ _ _ 

Kiawock _ _ _ _ _ 

Kodiak _ _ _ 


Kotzebue . 

Kuparuk  Oilfield . 

Metlakatla . 

Murphy  Dome: 
05-15-09-15 
09-16-05-14 
Nelson  Lagoon . 

Noatak . 

Nome _ _ _ 

Noorvm  . 

Petersburg _ _ _ 

Point  Hope  _ 

Point  Lay*  _ _ 

Prod  hoe  Bay-Dead  horse 

Sand  Point  . . . . 

Seward: 

05-01—09-30 

10-01—04-30 

Shungnak  . 

Sitka-Mt.  Edgecombe . 

Skagway: 

05-14—10-14 

10-15-05-13 

Spruce  Cape _ 

St.  George _ 

St.  Paul  Island _ 

Tanana . . 

Tok . . . 

Umiat _ 


Maximum 
lodging  ♦ 

amount  (A) 

M&IE  rate 
(B) 

Maximum 
per  diem 
rate  (C) 

Effective 

daie 

$10 

$34 

$44 

10-01-91 

83 

57 

140 

12-01-90 

174 

71 

245 

05-15-93 

81 

66 

147 

12-01-92 

73 

36 

109 

07-01-91 

129 

86 

215 

12-01-90 

86 

73 

159 

06-01-91 

82 

64 

148 

01-01-93 

65 

45 

110 

12-01-90 

71 

54 

125 

12-01-90 

95 

59 

154 

10-01-92 

66 

77 

143 

12-01-92 

67 

35 

102 

07-01-91 

76 

38 

114 

12-01-90 

113 

67 

180 

05-01-92 

100 

66 

166 

05-15-93 

65 

67 

132 

12-01-92 

174 

71 

245 

05-15-93 

81 

66 

147 

12-01-92 

100 

66 

166 

05-15-93 

65 

67 

132 

12-01-92 

80 

37 

117 

06-01-91 

174 

71 

245 

05-15-93 

81 

66 

147 

12-01-92 

100 

66 

166 

05-15-93 

65 

67 

132 

12-01-92 

71 

60 

131 

05-01-93 

53 

62 

115 

12-01-92 

88 

74 

162 

05-01-92 

75 

73 

148 

1-01-92 

89 

59 

148 

12-01-90 

94 

68 

162 

04-02-93 

57 

66 

123 

12-01-92 

77 

61 

138 

05-14-93 

68 

71 

139 

12-01-92 

75. 

59 

134 

12-01-90 

75 

36 

111 

07-01-91 

71 

61 

132 

01-01-92 

125 

72 

'  197 

01-01-92 

75 

52 

127 

12-01-90 

79 

44 

123 

07-01-91 

100 

66 

166 

05-15-93 

65 

67 

132 

12-01-92 

102 

39 

141 

06-01-91 

125 

72 

197 

01-01-92 

71 

58 

129 

01-01-93 

125 

72 

197 

01-01-92 

72 

64 

136 

05-01-92 

99 

61 

160 

12-01-90 

106 

73 

179 

12-01-90 

64 

57 

121 

12-01-90 

75 

36 

111 

07-01-91 

107 

53 

160 

05-01-92 

61 

48 

109 

01-01-92 

125 

72 

197 

01-01-92 

72 

69 

141 

01-01-92 

77 

61 

138 

05-14-93 

68 

71 

139 

12-01-92 

71 

61 

132 

01-01-92 

100 

39 

139 

06-01-91 

81 

34 

115 

12-01-90 

71 

58 

129 

01-01-93 

48 

55 

103 

12-01-92 

97 

63 

160 

12-01-90 

Federal  Register  /  Vol,  58,  No.  5  /  Friday,  January  8,  1993  /  Notices 


3265 


Maximum  Per  Diem  Rates  for  Official 
the  Northern  Mariana  Islands  and 
Employees— Continued 

Travel  in  Alaska,  Hawaii,  the  Commonwealths  of  Puerto  Rico  and 
Possessions  of  the  United  States  by  Federal  Government  Civilian 

*  Locality 

Maximum 
lodging 
amount  (A) 

♦ 

M&IE  rate 
(B) 

Maximum 
»  per  Orem 

rate  (C) 

Effective 

date 

Valdez: 

05-01—09-01 

96 

53 

151 

05-01-93 

09-02 — 04-30 

82 

70 

152 

12-01-92 

Wainwright  . . 

.  90 

75 

165 

12-01-90 

Walker  Lake . „ . . . . . 

.  82 

54 

136 

12-01-90 

Wrangell: 

05-14—10-14 

77 

61 

138 

05-14-93 

10-15-05-13 

68 

71 

139 

12-01-92 

Yakutat . . . . . 

.  70 

40 

110 

12-01-90 

Other  »4s  . . 

.  63 

48 

111 

01-01-93 

American  Samoa . . . 

.  85 

47 

132 

12-01-91 

.  112 

75 

187 

05-01-92 

Hawaii: 

Island  of  Hawaii:  HHo . . „ . 

. , . . 

‘tt... ....... ................ 

.  65 

61 

126 

06-01-92 

Island  of  Hawaii:  Other . . . 

.  80 

61 

141 

06-01-92 

Island  of  Kauai . „ . . . 

.  99 

55 

154 

06-01-92 

Island  ol  Kura1  . „ . . . „ . 

13 

13 

12-01-90 

Island  of  Maul  . 

.  79 

64 

143 

06-01-92 

Island  of  Oahu  . 

.  105 

55 

160 

06-01-92 

Other  . . 

.  59 

47 

106 

12-01-90 

Johnston  Atoll*  . 

. .. . . 

. 

.  20 

20 

40 

10-01-92 

Midway  Islands . 

13 

13 

12-01-90 

Northern  Mariana  Islands: 

Rota . 

.  68 

55 

123 

01-01-93 

Saipan . . . 

.  100 

69 

169 

01-01-93 

Tinian  . „ . 

.  50 

55 

105 

01-01-93 

.  20 

13 

33 

12-01-90 

Puerto  Rico: 

Bayamon: 

04-15-12-14  . . . . . 

. . 

. 

.  93 

67 

160 

08-01-92 

12-15-04-15  . 

.  116 

69 

185 

12-15-92 

Carolina: 

04-16—12-14  . . . . . 

. 

. _ . . 

.  93 

67 

160 

08-01-92 

12-15-04-15  . 

. . . 

. . . .. . . 

.  116 

69 

185 

12-15-92 

Fajardo  (including  LuquMo): 

04-15-12-14  . . . . . . . 

. . . . . 

.  90 

57 

147 

08-01-92 

12-15—04-15  . 

.  134 

61 

195 

12-15-92 

Ft.  Buchanan  (including  GSA  Service  Center,  Guaynabo): 

04-16—12-14  . 

. . 

. . 

.  93 

67 

160 

06-01-92 

12-15—04-15  . 

. 

.  116 

69 

185 

12-15-92 

Mayaguez . „ . 

.  85 

65 

ISO 

08-01-92 

Ponce  . 

.  106 

65 

171 

06-01-92 

Roosevelt  Roads: 

04-15-12-14  . . 

.  90 

57 

147 

00-01-92 

12-15—04-15  . . . 

.  134 

61 

195 

12-15-92 

Sabana  Seca: 

04-16—12-14  . . . 

. . . . 

.  93 

67 

160 

08-01-92 

12-15—04-15  . 

. . 

. 

.... . - .  116 

69 

185 

12-15-92 

San  Juan  (including  San  Juan  Coast  Guard  units): 

04-15-12-14  . . . 

. 

.  93 

67 

160 

06-01-92 

12-15-04-15  . _ . . . 

.  116 

69 

185 

12-15-92 

Other. 

Virgin  Islands  of  the  U.S.: 

05-02—12-15  . 

. 

.  100 

68 

168 

08-01-92 

12-16—05-01  . . 

.  144 

73 

217 

12-16-92 

Wake  Island*  . 

.  4 

17 

21 

12-01-90 

All  Other  Localities . 

.  20 

13 

33 

12-01-90 

'  Commercial  tadWiea  are  not  avaNabte.  The  meal  and  incidental  expense  rate  covert  charges  for  meals  In  available  facilities  plus  an  additional  allowance  tor  incidental  expenses  and  wilt 
be  Increased  by  the  amount  paxj  for  Government  quarters  by  the  traveler. 

J  Commercial  facrkrws  are  not  available.  Only  Government-owned  and  contractor  operated  quarters  and  mess  are  available  at  this  locality.  This  per  diem  rate  Is  the  amount  necessary  to 
defray  the  cost  of  Iooqjoq,  meats  and  inctdantai  expanses. 

3  On  any  oay  wnen  U  S.  Government  or  contractor  quarters  are  available  and  U  S.  Government  or  contractor  messing  facilities  are  used,  a  meal  and  Incidental  expense  rate  cl  $10  85  is 
prescribed  to  cover  meats  and  tncoental  expenses  at  Shemya  AFB,  Clear  AFS.  Galana  APT  and  King  Salmon  APT.  This  rate  will  be  increased  by  the  amount  paid  for  U  S.  Government  or 
contractor  quarters  and  by  $4  for  each  meal  procured  at  a  commercial  facility  The  raiee  at  per  diem  prescribed  herein  apply  from  0001  on  Vie  day  alter  arrival  through  2400  on  the  day  prior 
to  the  day  of  departure. 

4  On  any  day  wnen  U  S.  Government  or  contractor  quarters  are  available  and  U.S.  Government  or  contractor  messing  faculties  are  used,  a  meal  and  Incidental  expense  rate  of  $34  is 
prescribed  to  cover  meals  and  Incidental  expenses  at  Amchaka  Island.  Aiasxa  This  rate  wW  be  Increased  by  the  amount  paid  tor  U.S.  Government  or  contractor  quarters  and  by  $10  for  each 
meal  procured  at  a  commercial  facility.  The  rates  of  par  diem  prescribed  herein  apply  from  0001  on  the  day  after  arrival  through  2400  on  the  day  prior  to  the  day  of  departure 

6  On  any  oay  when  U.S.  Government  or  contractor  quarters  ate  available  and  U.S.  Government  or  contractor  messing  facilities  are  used,  a  maal  and  incidental  expense  rate  of  $25  is 
prescribed  instead  of  the  rate  prescribed  in  the  table.  This  rate  wM  be  increased  by  the  amount  paid  for  U.S.  Government  or  contractor  quaners. 

•The  meal  rates  listed  below  are  prescribed  tor  the  following  locations  in  Alaska:  Cape  Lwbume  RRL.  Cape  Newenham  RRL,  Cape  Romaniof  APT,  Fort  Yukon  RRL,  Indian  Mtn  RRL. 
Sparrevohn  RRL.  Tata  Una  RRL.  Tin  City  RRL.  Barter  Island  AFS.  Pont  Barrow  AFS,  Point  Lay  AFS  and  OUktok  AFS.  The  amount  to  be  adoed  to  the  cost  of  government  quarters  In 
determining  the  per  diem  wM  be  $3.50  plus  the  folowing  amount: 

DOO  Personnel  $13 

Non-000  Personnel  (Dally  Rate)  $30 
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Dated:  January  4, 1093. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  93-378  Filed  1-7-93;  8:45  a.m.) 
B4UJNG  CODE  3*10-01 -U 


Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

The  Cruise  Missile  Panel  of  the  USAF 
Scientific  Advisory  Board's  Committee 
on  Options  for  Theater  Air  Defense  will 
meet  on  27-28  January  1993,  at  The 
ANSER  Corporation,  1215  Jefferson 
Davis  Highway,  Arlington,  VA  from  8 
a.m.  to  5  p.m.  This  meeting  was 
originally  scheduled  for  January  19, 
1993. 

The  purpose  of  this  meeting  will  be  to 
receive  briefings  and  gather  information 
on  issues  related  to  theater  air  defense. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section 
552b(c)  of  title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703)  697-4811. 

Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 

[FR  Doc.  93-425  Filed  1-7-93;  8:45  ami 

BiUJNO  CODE  Ml  0-01 -M 


USAF  Scientific  Advisory  Board; 
Meeting 

The  USAF  Scientific  Advisory  Board 
of  the  Air  Force  and  Other  Services 
Initiatives  Panel  (Information 
Architecture)  will  meet  on  January  28- 
29, 1993  from  8  a.m.  to  5  p.m.  at  ANSER 
Corporation,  Arlington,  VA. 

The  purpose  of  this  meeting  is  to 
receive  briefings,  hold  discussions  and 
begin  report  writing  on  projects  related 
to  Information  Architectures.  This 
meeting  will  involve  discussions  of 
classified  defense  matters  listed  in 
section  552b(c)  of  title  5,  United  States 
Code,  specifically  subparagraph  (1) 
thereof,  and  accordingly  will  be  closed 
to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703)  697-4648. 

Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 

[FR  Doc.  93-426  Filed  1-7-93;  8:45  ami 
BIUMG  CODE  3*10-01 -M 


DEPARTMENT  OF  ENERGY 

DOE  Response  to  Recommendation 
92-5  of  the  Defense  Nuclear  Facilities 
Safety  Board  Concerning  Discipline  of 
Operations  Throughout  the  Defense 
Nuclear  Facilities  Complex 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  and  Request  for  public 
comment. 

SUMMARY:  Pursuant  to  section  315(b)  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  42  U.S.C.  2286d(b),  the 
Department  of  Energy  (DOE)  hereby 
publishes  notice  of  a  response  of  the 
Secretary  of  Energy  (Secretary)  to 
Recommendation  92-5  of  the  Defense 
Nuclear  Facilities  Safety  Board, 
published  in  the  Federal  Register  on 
August  28, 1992,  (57  FR  39191) 
concerning  discipline  of  operations  in  a 
changing  defense  nuclear  facilities 
complex. 

DATES:  Comments,  data,  views,  or 
arguments  concerning  the  Secretary’s 
response  are  due  on  or  before  February 
8. 1993. 

ADDRESSES:  Send  comments,  data, 
views,  or  arguments  concerning  the 
Secretary’s  response  to;  Defense  Nuclear 
Facilities  Safety  Board,  625  Indiana 
Avenue,  NW.,  suite  700,  Washington, 
DC  20004. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Donald  K.  Knuth,  Deputy  Assistant 
Secretary  for  Operations,  Defense 
Programs,  Department  of  Energy,  1000 
Independence  Avenue  SW.,  Washington 
DC  20585. 

Issued  in  Washington,  DC,  on  January  4, 
1993. 

Mario  Fiori, 

Departmental  Representative  to  the  Defense 
Nuclear  Facilities  Safety  Board. 

[FR  Doc.  93-404  Filed  1-7-93;  8:45  ami 

BtLUNO  CODE  *450-01 -M 


Office  of  Arms  Control  and 
Nonproliferation  Policy 

Proposed  Subsequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of 
a  proposed  “subsequent  arrangement’’ 
under  the  Additional  Agreement  for 
Cooperation  America  and  the  European 
Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  Japan 
concerning  Peaceful  Uses  of  Nuclear 
Energy. 


The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  for  the 
following  retransfer:  RTD/JA(EU}-63  for 
the  transfer  of  2  grams  of  uranium 
enriched  to  93  percent  in  the  isotope 
uranium-235  from  Belgium  to  Japan  for 
use  in  measurements  of  fission  rates  in 
the  fast  critical  assembly  at  the  Tokai 
Research  Establishment. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Issued  in  Washington,  DC  on  January  5, 
1993. 

Salvador  N.  Ceja, 

Acting  Director,  Office  of  Nonproliferation 
Policy. 

[FR  Doc  93-409  Filed  1-7-93;  8:45  am) 
BiUJNO  COOE  *460-01 -M 


Office  of  Energy  Research 

Energy  Research  Financial  Assistance 
Program  Notice  93-11;  Experimental 
Program  To  Stimulate  Competitive 
Research  (EPSCoR) 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice  inviting  grant 
applications. 

summary:  The  Office  of  the  Science  and 
Technology  Advisor  (STA)  of  the 
Department  of  Energy  (DOE),  in  keeping 
with  its  energy-related  mission  to  assist 
in  strengthening  the  Nation’s  human 
resource  infrastructure  through  the 
support  of  science,  engineering,  and 
mathematics  education  at  all  levels  of 
education,  announces  its  interest  in 
receiving  grant  applications  from 
eligible  States  for  the  support  of  the 
EPSCoR  Program.  The  purpose  of  the 
DOE/EPSCoR  Program  is  to  enhance  the 
capabilities  of  the  National  Science 
Foundation  (NSF)  designated  States  to 
conduct  nationally  competitive  energy- 
related  research  and  to  develop  science 
and  engineering  manpower  in  energy¬ 
rated  areas  to  meet  current  and  future 
needs  in  those  areas.  Approximately 
$5.0  million  will  be  available  for  grant 
awards  under  the  DOE/EPSCoR  Program 
in  FY  1993  for  collaborative  research 
and  manpower  development  in  energy- 
related  science  and  engineering 
disciplines. 

DATES:  Applications  for  grants  under 
this  Notice  should  be  received  by  4:30 
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p.m.  Eastern  Standard  Time,  March  1, 
1993. 

ADDRESSES:  Application  materials  are 
available  from  die  Office  of  University 
and  Science  Education  Programs,  ST- 
50,  1000  Independence  Avenue,  SW., 
Washington,  DC  20585.  Telephone 
requests  for  application  materials  may 
be  made  by  calling  (202)  588-8949.  The 
completed  applications  must  be 
submitted  to:  U.S.  Department  of 
Energy,  Office  of  Energy  Research, 
Divisions  of  Acquisition  and  Assistance 
Management,  ER-64,  Washington,  DC 
20585.  The  personal  or  courier  delivery 
address  is:  U.S.  Department  of  Energy, 
Division  of  Acquisition  and  Assistance 
Management,  ER-64,  Office  of  Energy 
Research,  19901  Germantown  Road, 
Germantown,  MD  20874.  Each 
application  submitted  must  reference 
Notice  No.  93-11.  Telephone  and 
telefax  numbers  must  also  be  included 
in  any  application. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Donna  J.  Prokop,  Education 
Programs  Manager,  Office  of  University 
and  Science  Education  Programs,  Office 
of  the  Science  and  Technology  Advisor, 
ST-511,  Department  of  Energy, 
Washington,  DC  20585.  She  may  be 
reached  by  telephone  on  (202)  586- 
8949. 

SUPPLEMENTARY  INFORMATION:  The  House 
and  Senate  reports  accompanying  the 
FY  1993  Energy  and  Water  Development 
Appropriations  Act  (H.R.  Rep.  No  555, 
102nd  Cong.,  2nd  Sess.,  pg.  74  and  S. 
Rep.  No.  344, 102nd  Cong.,  2nd  Sess., 
pg.  90,  respectively)  mentioned  that  the 
pertinent  committees  were  impressed 
with  the  progress  of  the  DOE/EPSCoR 
program.  In  addition,  the  language  in 
the  two  reports  recommend  that  $5.0 
million  be  committed  to  continuing  the 
program  in  the  States  designated  by  NSF 
as  EPSCoR  States.  In  accordance  with  10 
CFR  600.7(b)(1),  and  to  be  consistent 
with  the  Congressionally  recommended 
limitations,  DOE  has  decided  to 
continue  to  restrict  eligibility  for  these 
grants  to  the  following  States  and 
Territory:  Alabama,  Arkansas,  Idaho, 
Kansas,  Kentucky,  Louisiana,  Maine, 
Mississippi,  Montana,  Nebraska, 

Nevada,  North  Dakota,  Oklahoma,  South 
Carolina,  South  Dakota,  Vermont,  West 
Virginia,  Wyoming,  and  the 
Commonwealth  of  Puerto  Rico. 

Awards  issued  under  this  Notice  will 
implement  approved  and  selected  plans 
formulated  under  the  DOE/EPSCoR 
planning  grants  awarded  in  FY  1991.  It 
is  estimated  that  approximately  $5.0 
million  will  be  available  for  awards  that 
will  provide  for  state  management, 
coordination,  research  collaboration  and 
human  resource  development  activities. 


It  is  expected  that  up  to  5  new  awards 
will  be  issued  up  to  a  maximum  of 
$1,250  million  each.  Any  remaining 
balance  of  the  estimated  $5.0  million 
will  be  used  to  award  funds  to  sustain 
unsuccessful  DOE/EPSCoR  state 
committees  to  refine  state  energy-related 
plans.  Awards  will  range  from  $5,000 
up  to  a  maximum  of  $1,250  million. 

In  addition,  as  a  tangible  measure  of 
an  applicant’s  commitment  to  the 
objectives  of  the  DOE/EPSCoR  program, 
cost-sharing  on  a  one-to-one  ratio  is  a 
requirement  of  this  program.  Therefore, 
each  application  submitted  requesting 
support  from  DOE  under  this  Notice 
must  provide,  from  non-Federal  funds, 
an  amount  equal  to  the  amount  awarded 
by  the  DOE;  i.e.,  for  every  dollar 
provided  by  DOE,  the  recipient  must 
provide  a  dollar  from  non-Federal 
sources  for  the  project. 

General  information  about 
development  and  submission  of 
applications,  eligibility,  limitations, 
evaluation,  and  selection  processes,  and 
other  policies  and  procedures  are 
contained  in  the  Office  of  Energy 
Research  Special  Research  Grant 
Application  Kit  and  Guide.  This  Notice 
requests  further  that  the  "Detailed 
Description  of  Research  Work 
Proposed"  component  of  a  complete 
grant  application,  as  established  by  10 
CFR  part  605,  should  not  exceed  20 
double-spaced,  typed  pages  excluding 
curriculum  vitae.  The  Catalog  of  Federal 
Domestic  Assistance  Number  of  this 
program  is  81.049. 

Issued  in  Washington,  DC.,  on  December 
30, 1992. 

D.D.  Mayhew, 

Director,  Office  of  Management,  Office  of 
Energy  Research . 

[FR  Doc.  93-206  Filed  1-7-93;  8:45  ami 
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Energy  Research  Financial  Assistance 
Program  Notice  93-08;  University 
Reactor  Instrumentation  Program 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice  inviting  grant 
applications. 

SUMMARY:  The  Office  of  Energy  Research 
(ER)  of  the  Department  of  Energy,  in 
keeping  with  its  energy-related  mission 
to  strengthen  the  Nation’s  support  of 
science,  engineering  and  mathematics 
education  at  all  levels  of  education, 
announces  its  interest  in  receiving  grant 
applications  for  the  support  of  the 
University  Reactor  Instrumentation 
Program.  The  purpose  of  this  program  is 
to  support  needs  of  U.S.  academic 
communities  in  modernizing  and 
improving  their  nuclear  reactors  which 


are  used  for  training  and  research. 
Approximately  $1  million  from  fiscal 
year  1993  funds  has  been  allocated  for 
grant  awards  to  those  eligible  colleges 
and  universities  with  operating  nuclear 
reactors  dedicated  to  research,  training 
and  service.  Future  year  funding  will  be 
contingent  upon  the  availability  of 
appropriated  funds. 

DATES:  Applications  for  grants  under 
this  notice  must  be  received  by  4:30 
p.m..  Eastern  Standard  Time,  March  10, 
1993. 

ADDRESSES:  Application  kits  and  guides 
are  available  from  the  Office  of 
University  and  Science  Education 
Programs,  ST-50, 1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-8949.  The  completed 
applications  must  be  submitted  to:  U.S. 
Department  of  Energy,  Office  of  Energy 
Research,  Acquisition  and  Assistance 
Management  Division,  ER-64, 
Washington,  DC,  20585.  The  personal  or 
courier  delivery  address  is:  U.S. 
Department  of  Energy,  Acquisition  and 
Assistance  Management  Division,  ER- 
64,  Office  of  Energy  Research,  19901 
Germantown  Road,  Germantown,  MD 
20874.  Each  application  submitted  must 
reference  Notice  No.  93-08.  Telephone 
and  telefax  numbers  must  also  be 
included  in  any  application. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Larry  Barkqr,  Program  Manager,  Office 
of  University  and  Science  Education 
Programs,  ST-50,  Office  of  Science  and 
Technology  Advisor,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW..  Washington,  DC.,  20585,  (202) 
586-8947. 

SUPPLEMENTARY  INFORMATION:  The 

University  Reactor  Instrumentation 
Program  was  developed  to  provide 
support  for  modernization  and 
improvement  of  the  research  and 
training  reactors  at  U.S.  colleges  and 
universities.  In  accordance  with  10  CFR 
600.7(b)(1),  it  has  been  determined  that 
eligibility  for  these  grants  is  restricted  to 
U.S.  colleges  and  universities  with 
operating  nuclear  reactors  dedicated  to 
research,  training  and  service  to  the 
scientific  community.  The  purpose  for 
restricting  eligibility  to  these  applicants 
only  is  derived  from  the  intent  of  the 
program,  which  is  to  provide  funds  for 
modernizing  and  improving  research 
and  training  reactors,  and  the  fact  that 
reactors  are  general  purpose  laboratory 
facilities,  useful  in  teaching  nuclear 
science  at  all  levels  from  pre-college 
through  graduate  school.  In  addition, 
this  support  will  facilitate  training  for 
various  reactor  operating  skills  required 
by  industry  and  the  government. 

Two  general  categories  of  equipment 
and  instrumentation  will  be  considered 
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under  this  program.  They  include:  (1) 
equipment  and  instrumentation  relating 
to  the  performance,  operating  capability 
and  control  of  the  reactor  including 
radiation  detection  or  monitoring 
equipment:  and  (2)  equipment  or 
instrumentation  that  will  significantly 
improve  or  expand  the  research/training 
capability  of  the  facility.  Applications 
may  include  more  than  one  item  of 
equipment  or  instrumentation;  however, 
they  must  be  fisted  in  order  of  priority. 
Detailed  information  regarding  the  cost 
or  price  of  equipment  or 
instrumentation  must  be  included  as 
part  of  the  required  budget  narrative 
section  of  the  application.  Applications 
may  also  be  broken  into  phases  for 
funding  at  a  later  date  dependent  upon 
availability  of  resources.  Support  will 
not  be  provided  for  faculty  or  staff 
salaries,  facility  operating  costs,  fees  or 
profit.  The  project  description  portion  of 
the  application  must  include 
information  on  the  following  activities 
(items  1  and  2  are  the  most  critical):  (1) 
The  potential  of  the  new  equipment  or 
instrumentation  to  increase  the  quality 
and/or  efficiency  of  operation  of  the 
reactor  fadlity;  (2)  the  potential  of  the 
new  equipment  or  instrumentation  to 
significantly  improve  or  expand  the 
research  or  training  capability  of  the 
facility;  (3)  the  potential  of  the  new 
equipment  or  instrumentation  to 
enhance  and/or  modernize  safety 
related  systems  within  the  reactor 
facility;  (4)  the  number  of  students  pre¬ 
college  through  graduate  and  faculty 
using  as  well  as  supported  by  the 
facility;  and  (5)  the  amount  and  type  of 
research  or  service  being  provided  by 
the  facility  to  other  departments, 
universities,  industry  or  U.S. 
Government  Agendes  during  the  past 
five  years  A  brief  description  and 
statement  of  qualifications  of  the  reactor 
facility  staff  should  also  be  provided. 
Selection  for  award  dedsions  by  DOE 
will  take  into  consideration  information 
provided  regarding  the  applicant’s 
willingness  to  share  in  the  total  cost  of 
the  project. 

It  is  antidpated  that  $1  million  will 
be  available  for  this  activity.  Awards 
may  range  from  $5,000  to  $250,000  per 
year.  The  number  of  awards  will-be 
determined  from  the  number  of 
approved  applications  submitted  under 
this  notice  and  the  funds  available  at 
time  of  award.  However,  DOE  reserves 
the  right  to  fund,  in  whole  or  in  part, 
any,  all,  or  none  of  the  applications 
submitted.  Additional  information  may 
be  subsequently  requested  by  DOE 
during  evaluation  of  a  submitted 
application.  General  information  about 
development  and  submission  of 


applications,  eligibility,  limitations, 
evaluation  and  selection  processes,  and 
other  policies  and  procedures  are 
contained  in  the  ER  Special  Research  t 
Grant  Application  Kit  and  Guide,  and  in 
10  CFR  part  605.  The  catalog  of  Federal 
Domestic  Assistance  Number  for  this 
program  is  81.049. 

Issued  in  Washington,  DC,  on  December 
23, 1992. 

D.  D.  Mayhew, 

Director,  Office  of  Management,  Office  of 
Energy  Research. 

[FR  Doc.  93-207  Filed  1-7-93;  8:45  ami 


Financial  Assistance  Program  Notice 
93-09;  University  Reactor  Sharing 
Program 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice  inviting  grant 
applications. 

SUMMARY:  The  Office  of  Science  and 
Technology  Advisor  (STA)  of  the 
Department  of  Energy,  in  keeping  with 
its  energy-related  mission  to  strengthen 
the  Nation’s  support  of  science, 
engineering  and  mathematics  education 
at  all  levels  of  education,  announces  its 
interest  in  receiving  grant  applications 
for  the  support  of  the  University  Reactor 
Sharing  Program.  The  purpose  of  this 
program  is  to  provide  funds  to  U.S. 
colleges  or  universities  with  nuclear 
reactor  facilities  (host  institutions)  that 
cover  reactor  operating  costs  when  the 
facilities  are  utilized  by  regional 
affiliates  (user  institutions)  for  student 
instruction  or  for  student  or  faculty 
research.  In  accordance  with  10  CFR 
part  600.7(b)(1),  eligibility  for  these 
grants  is  restricted  to  U.S.  colleges  and 
universities  with  nuclear  reactor 
facilities  because  they  provide  a  unique 
opportunity  to  address  important 
aspects  of  the  Nation’s  nuclear  science 
and  engineering  educational  programs. 

It  is  anticipated  that  approximately 
$500,000  will  be  available  for  support  of 
this  program  during  fiscal  year  1993. 
DATES:  Applications  for  grants  under 
this  notice  should  be  received  by  4:30 
p.m..  Eastern  Standard  Time,  March  31, 
1993. 

ADDRESSES:  Application  kits  and  guides 
are  available  from:  U.S.  Department  of 
Energy,  Office  of  University  and  Science 
Education  Programs,  St-50, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-8949. 
Completed  applications  must  be 
submitted  to:  U.S.  Department  of 
Energy,  Office  of  Energy  Research, 
Acquisition  and  Assistance 
Management  Division,  ER-64, 


Washington,  DC  20585.  The  following 
address  must  be  used  when  submitting 
applications  by  U.S.  Postal  Service 
Express,  any  commercial  mail  delivery 
service,  or  when  handcarried  by  the 
applicant:  U.S.  Department  of  Energy, 
Office  of  Energy  Research,  Acquisition 
and  Assistance  Management  Envision, 
ER-64, 19901  Germantown  Road, 
Germantown,  MD  20874.  Each 
application  must  reference  Notice  No. 
93-09.  Telephone  and  telefax  numbers 
must  also  be  included  in  any 
application. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Larry  Barker,  Program  Manager,  U.S. 
Department  of  Energy,  Office  of  Energy 
Research,  University  and  Science 
Education  Programs,  ST-511, 
Washington.  DC  20585,  (202)  586-8947. 
SUPPLEMENTARY  INFORMATION:  This 
program  provides  funding  to  host 
institutions  to  cover  expenses  associated 
with  operation  of  their  nuclear  reactor 
facility  for  the  benefit  of  user 
institutions  to  promote  education, 
training  or  research  opportunities. 
University  reactors  are  extremely 
versatile  neutron  sources  and  research 
facilities;  thus  the  availability  of  a 
nuclear  reactor  contributes  particularly 
and  significantly  to  research  and 
educational  opportunities  at  both  the 
graduate,  undergraduate  and  precollege 
levels.  Any  U.S.  educational  institution 
which  operates  a  research  or  training 
reactor  may  submit  an  application  for  a 
new  or  renewal  award!  However,  those 
host  institutions  applying  that  have  a 
substantial  number  of  user  institutions 
indicating  continued  or  new  interest  in 
the  project  are  more  likely  to  be  selected 
than  those  applicants  who  do  not  have 
sufficient  numbers  of  user  institutions. 
User  groups  affiliated  with  the  host 
institution  are  not  considered  eligible 
for  participation  in  this  program. 
Projects  may  range  from  tours, 
demonstrations,  experiments, 
workshops  and  seminars  for  middle 
school  and  high  school  groups  to  faculty 
research  projects  and  MS/Ph.D.  thesis  or 
dissertation  research.  Reactor  utilization 
may  range  from  simple  service 
irradiations  and  analytical  support  to 
basic  research  studies  requiring  the 
facility’s  most  sophisticated  equipment. 
Each  application  must  include  under 
the  “Project  Description”  portion 
information  on  the  relative  availability 
of  the  reactor  to  outside  users,  an 
assessment  on  a  regional  basis  of  the 
colleges,  universities  and/or  precollege 
institutions  that  can  be  served  by  the 
proposing  institution’s  reactor  facility 
and  provide  evidence  of  interest  on  the 
part  of  potential  or  former  user 
institutions  to  utilize  the  applicant’s 
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reactor  facility  during  the  proposed 
grant  period.  Allowable  costs  under  this 
program  include: 

(1)  Payments  for  irradiation  services 
not  to  exceed  the  established,  published 
schedule  of  the  host  institution; 

(2)  Payments  for  use  of  the  reactor  and 
related  facilities  based  upon  established 
rates  of  the  host  institution; 

(3)  Cost  of  technical  assistance 
furnished  by  the  host  institution  for 
conduct  of  studies  by  a  user  institution; 
and 

(4)  Costs  of  materials  and  supplies 
consumed  in  user  institution  projects. 
Unallowable  costs  under  this  program 
include: 

(1)  Normal  operating  expenses  of  the 
facility; 

(2)  Laboratory  apparatus  and 
instrumentation; 

(3)  Costs  that  are  covered  by  existing 
grant  or  contract;  and 

(4)  Indirect  or  overhead  costs.  Funds 
for  individual  or  group  travel  or 
subsistence  will  not  allowed  except  in 
highly  unusual  situations. 

During  fiscal  year  1993,  DOE 
anticipates  that  the  number  of  awards  to 
be  issued  and  the  amount  of  each  award 
will  depend  upon  the  number  of 
approved  applications,  the  amount  of 
funds  requested  and  the  total  DOE  funds 
made  available  for  this  program.  It  is 
anticipated  that  $500,000  will  be 
available  from  DOE’s  Office  of  Energy 
Research.  Awards  may  range  from 
$5,000  to  $100,000  per  year. 

DOE  reserves  the  right  to  fund,  in 
whole  or  in  part,  any,  all,  or  none  of  the 
applicants  submitted.  Additional 
information  may  be  subsequently 
requested  by  DOE  during  evaluation  of 
a  submitted  application.  General 
information  about  development  and 
submission  of  applications,  eligibility, 
limitations,  evaluation  and  selection 
processes,  and  other  policies  and 
procedures  are  contained  in  the  ER 
Special  Research  Grant  Application  Kit 
and  Guide,  and  in  10  CFR  part  605.  The 
catalog  of  Federal  Domestic  Assistance 
Number  for  this  program  is  81.049. 

Issued  in  Washington,  DC,  on  December 
23, 1992. 

DJD.  Mayhew, 

Director,  Office  of  Management,  Office  of 
Energy  Research. 

[FR  Doc.  93-208  Filed  1-7-93;  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

Memorandum  of  Understanding 
Between  the  Federal  Energy 
Regulatory  Commission  and  the 
Department  of  the  Interior,  Bureau  of 
Reclamation 

January  4, 1993. 

AGENCY:  Federal  Energy  Regulatory 
Commission. 

ACTION:  Notice  of  Memorandum  of 
Understanding. 

SUMMARY:  On  November  6, 1992,  the 
Chairman  of  the  Federal  Energy 
Regulatory  Commission  and  the 
Department  of  the  Interior’s  Assistant 
Secretary  for  Water  and  Science  signed 
a  Memorandum  of  Understanding  that 
establishes  a  process  for  the  early 
resolution  of  issues  related  to  the 
development  of  non-federal 
hydrodevelopment  at  the  Bureau  of 
Reclamation  facilities. 

EFFECTIVE  DATE:  November  6, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Christin,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  825  N.  Capitol  Street,  NE., 
Washington,  DC  20426,  Phone:  (202) 
206-0773. 

SUPPLEMENTARY  INFORMATION: 

Memorandum  of  Understanding  Between  the 
Federal  Energy  Regulatiory  Commission  and 
the  Bureau  of  Reclamation,  Department  of 
the  Interior  for  Establishment  of  Processes 
for  the  Early  Resolution  of  Issues  Related  to 
the  Timely  Development  of  Non-Federal 
Hydroelectric  Power  at  the  Bureau  of 
Reclamation  Facilities 

In  the  interest  of  mutual  cooperation 
for  the  expeditious  non-Federal 
development  of  hydroelectric  energy, 
the  Memorandum  of  Understanding  is 
executed  between  the  Federal  Energy 
Regulatory  Commission  (Commission), 
pursuant  to  the  authority  contained  in 
the  Federal  Power  Act  (FPA),  16  U.S.G 
791a  et  seq.,  section  210  of  the  Public 
Utility  Regulatory  Policies  Act  of  1978, 
16  U.S.G  824a-3,  and  the  Electric 
Consumers  Protection  Act  of  1986, 
Public  Law  99-495,  and  the  Bureau  of 
Reclamation  (Reclamation),  pursuant  to 
the  Reclamation  Act  of  1902, 43  U.S.G 
391  et  seq.,  as  amended  and 
supplemented,  and  the 
interdepartmental  work  provision  of  47 
Stat.  417,  31  U.S.C.  1535. 

Whereas,  the  Commission  is 
authorized  to  issue  preliminary  permits 
and  licenses  to  non-Federal  entities  for 
the  development  of  hydroelectric 
powerplants  under  its  jurisdiction, 
including  powerplants  utilizing  Federal 
dams  or  other  facilities  where 


hydroelectric  power  has  not  been 
reserved  exclusively  for  Federal 
development  under  Federal  reclamation 
law,  either  congressionallv  or 
administratively,  where  hydroelectric 
power  development  has  been  reserved 
for  non-Federal  development  under 
reclamation  law;  and 

Whereas,  Reclamation  U  authorized  both 
administratively  and  congress ionally  to 
construct  water  resources  projects  throughout 
the  17  Western  States,  including 
hydroelectric  power  facilities;  and 

Whereas,  Reclamation  Is  authorized  to 
grant  leases  of  power  privilege  to  non-Federal 
entities  for  the  development  of  hydroelectric 
powerplants  under  its  jurisdiction;  and 

Whereas,  Reclamation  is  agreeable  to  the 
development  of  hydroelectric  power  by  non* 
Federal  entities  under  the  FPA  on 
Reclamation  projects  where  hydroelectric 
power  development  has  not  been  reserved 
exclusively  for  development  under  Federal 
reclamation  law,  either  congressionally  or 
administratively, or  where  hydroelectric 
power  development  has  not  been  reserved  for 
non-Federal  development  under  reclamation 
law,  and  where  such  hydroelectric  power 
developments  are  compatible  with  the 
purposes  for  which  the  Reclamation  projects 
were  authorized;  and 

Whereas,  Reclamation  and  the  Commission 


recognize  the  need  to  establish  criteria  and 
guidelines  to  assist  in  determining  whether 
the  Commission  or  Reclamation  has 
jurisdiction  over  non-Federal  hydroelectric 
power  development  at  particular 
Reclamation  projects;  and 
Whereas,  the  process  of  non-Federal 
development  of  hydroelectric  power  at 
Federal  facilities  often  begins  informally  with 
early  consultations  with  either  or  both 
agencies  by  prospective  applicants,  and 
begins  formally  either  with  an  application  to 
the  Commission  for  a  preliminary  permit  or 
license  or  a  request  to  Reclamation  for  a  lease 
of  power  privilege;  and 
Whereas,  from  time  to  time  issues  arise 
between  the  Commission  and  Reclamation 
concerning  whether  the  Commission  has 
authority  to  license  non-Federal 
hydroelectric  power  development  at  a 
particular  Reclamation  project;  and 

Whereas,  both  agencies  desire  to  establish 
administrative  processes  and  joint  guidelines 
by  which  such  issues  can  be  resolved  in  a 
timely  and  legally  sound  fashion; 

Now  Therefore,  because  it  is  in  the  public 
interest  that  the  agencies  work  together  to 
ensure  timely  development  of  renewable 
hydroelectric  power  resources  at  existing 
Reclamation  facilities,  the  Commission  and 
Reclamation  agree  to  the  following: 

Article  1.  Commission  Procedures.  Upon 
the  filing  with  the  Commission  of  an 
application  for  a  preliminary  permit  or  a 
license  for  a  hydroelectric  power 
development  located  at  or  within  a 
Reclamation  project,  the  following 
procedures  will  be  used: 


A.  Distribution  of  Applications 
Commission  staff  will  ensure  that 
Reclamation  receives  a  copy  of  the  filed 
application  within  15  calendar  days  of  such 
filing. 
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B.  Reclamation  Review  of  Permit 
Applications 

Reclamation  shall  preliminarily  review 
each  permit  application  and,  if  it  objects  to 
the  proposed  hydroelectric  power 
development  on  the  ground  that  it  is  reserved 
for  development  under  Federal  reclamation 
law,  shall,  within  45  days  of  the  filing  date 
of  the  application,  so  advise  the  applicant  _ 
and  the  Commission  in  writing  and,  to  the 
extent  possible  at  this  stage  of  review,  give 
to  the  applicant  and  the  Commission  the 
reasons  therefor,  with  citations  to  and,  where 
feasible,  copies  of  relevant  statutory  texts, 
legislative  history,  administrative 
authorizations,  and  feasibility  reports. 

C.  Reclamation  Review  of  License 
Applications 

Reclamation  shall  review  each  license 
application  and,  if  it  objects  to  the  proposed 
hydroelectric  power  development  on  the 
ground  that  it  is  reserved  for  development 
under  Federal  reclamation  law,  shall,  within 
60  days  of  the  filing  of  the  application,  so 
advise  the  applicant  and  the  Commission  in 
writing,  giving  both  the  applicant  and  the 
Commission  the  reasons  therefor,  with 
citations  to  and,  where  feasible,  copies  of 
relevant  statutory  texts,  legislative  history, 
administrative  authorizations,  and  feasibility 
reports. 

D.  Preliminary  Determination  on  Jurisdiction 

Commission  staff  preliminarily  review 

each  license  or  preliminary  permit 
application  proposing  hydroelectric 
development  at  or  within  a  Reclamation 
project  to  determine  whether  the 
Commission's  authority  to  license  non- 
Federal  hydroelectric  power  development 
has  been  withdrawn. 

(1)  If  Commission  staff,  after  reviewing  the 
information  submitted  by  Reclamation, 
concludes  that  the  Commission's  authority 
has  been  withdrawn,  it  shall  then  take 
appropriate  action  on  the  application  and 
state  the  grounds  therefor. 

(2)  If  Commission  staff  is  unable  to 
determine  conclusively  that  the 
Commission’s  authority  to  license  a  non- 
Federal  hydroelectric  power  development  at 
the  facility  or  site  has  been  withdrawn,  or 
preliminarily  determines  that  the 
Commission’s  authority  to  license  a  non- 
Federal  hydroelectric  power  development  at 
the  facility  or  site  has  not  been  withdrawn, 
it  shall  so  advise  the  applicant  and 
Reclamation  in  writing,  providing  the 
rationale  for  its  determination,  with  citations 
to  and,  where  feasible,  copies  of  relevant 
statutory  texts,  legislative  history, 
administrative  authorizations,  and  feasibility 
reports. 

(3)  Staff  of  either  agency  may,  within  30 
days  of  Commission  staff's  notification  to 
Reclamation  and  the  applicant  under  D(2) 
above,  request  a  meeting  to  discuss  and 
attempt  to  resolve  any  differences  between 
the  agencies.  If  Reclamation  changes  its 
position  after  the  meeting,  it  shall,  within  30 
days  of  the  meeting,  so  notify  the 
Commission  and  the  applicant,  in  writing. 
Commission  staff  shall  proceed  to  issue 
public  notice  of  the  acceptance  of  such 
application  for  processing  only  after  any  such 


meetings  that  have  been  requested  have  taken 
place. 

E.  Formal  Reclamation  Comments 

If  after  issuance  of  public  notice  of  the 
acceptance  of  a  preliminary  permit  or  license 
application  for  processing  (both  pursuant  to 
paragraph  D  of  this  Article  1),  Reclamation 
continues  to  object  to  the  proposed 
hydroelectric  power  development  on  the 
ground  that  it  has  been  reserved  for 
development  under  Federal  reclamation  law, 
it  shall,  within  the  comment  period.and 
deadline  for  intervention  established  in  the 
public  notice  of  the  acceptance  of  the  permit 
or  license  application,  either  file  formal 
comments  or  a  motion  to  intervene  (which 
motion  will  include  formal  comments).  In 
either  event,  Reclamation  shall  submit  its 
final  position  on  the  issue,  giving  reasons 
therefor,  with  citations  to  and,  where 
feasible,  copies  of  relevant  statutory  texts, 
legislative  history,  administrative 
authorizations,  and  feasibility  reports.  In  the 
case  of  a  license  application,  Reclamation 
shall  also,  either  in  response  to  the  public 
notice  of  the  license  application  or  in 
response  to  the  public  notice  that  the 
application  is  ready  for  environmental 
review,  whichever  comes  later,  submit 
(through  the  Interior  Department)  conditions 
for  inclusion  in  the  license  pursuant  to 
section  4(e)  of  the  FPA. 

F.  Final  Commission  Action 

After  completion  of  the  above-described 
procedures,  the  Commission,  or  its  staff,  will 
review  all  the  information  in  the  record  of 
the  preliminary  permit  or  license  proceeding 
on  the  issue  of  the  Commission’s  authority 
and  take  whatever  action  on  the  preliminary 
permit  or  license  application  it  deems 
appropriate. 

Article  2.  Reclamation  Procedures.  Upon 
receipt  by  Reclamation  of  a  request  for  a  lease 
of  power  privilege  for  a  hydroelectric  power 
development  located  at  or  within  a 
Reclamation  project,  the  following 
procedures  will  be  used: 

A.  Distribution  of  Applications 

Reclamation  will  ensure  that  the 

Commission  receives  a  copy  of  the  request 
within  15  calendar  days  of  its  receipt. 

B.  Reclamation  Review 

Before  proceeding  in  any  manner  to  act 
upon  a  request  for  a  lease  of  power  privilege, 
Reclamation  shall  make  a  determination  as  to 
whether  hydroelectric  power  development  is 
reserved  at  the  project  in  question  under 
Federal  reclamation  law. 

(1)  If  Reclamation  determines  that 
hydroelectric  power  development  is  not 
reserved  under  Federal  reclamation  law,  and 
that  the  Commission’s  authority  to  license 
such  hydroelectric  development  has  not  been 
withdrawn,  then  Reclamation  shall  deny  the 
request  for  a  lease  of  power  privilege,  so 
notify  the  requestor  in  writing,  and  provide 

a  copy  of  this  notification  to  the  Commission. 

(2)  If  Reclamation  preliminarily  determines 
that  hydroelectric  power  development  is 
reserved  under  Federal  reclamation  law,  then 
it  shall,  in  writing,  so  notify  the  requestor 
and  the  Commission  and  give  to  the 
Commission  the  reasons  therefor,  with 


citations  to  and,  where  feasible,  copies  of 
relevant  statutory  text,  legislative  history, 
administrative  authorizations,  and  feasibility 
reports. 

C.  Commission  Review  and  Response 
Commission  staff  shall  review  all  requests 
for  leases  of  power  privilege  for  which 
Reclamation  has  made  a  determination  under 
paragraph  B(2)  above. 

(1)  If,  within  60  days  of  receipt  of  the 
information  provided  by  Reclamation 
pursuant  to  paragraph  B(2)  above, 

Commission  staff  does  not  submit  comments, 
or  submits  comments  stating  that  it  does  not 
object  to  Reclamation’s  determination  under 
paragraph  B(2)  above,  then  Reclamation  will 
proceed  to  act  upon  the  request  for  a  lease 

of  power  privilege  according  to  its 
procedures. 

(2)  If  it  preliminarily  determines  that  the 
Commission’s  authority  to  license  such 
hydroelectric  development  has  not  been 
withdrawn,  Commission  staff  shall,  within 
60  days  of  receipt  of  the  information 
provided  by  Reclamation  pursuant  to 
paragraph  B(2)  above,  so  advise  Reclamation 
and  the  requestor  in  writing,  providing  the 
appropriate  rationale  to  explain  its 
conclusion.  Staff  of  either  agency  may, 
within  30  days  of  Commission  staff’s 
notification  to  Reclamation  and  the  requestor 
under  this  paragraph,  request  a  meeting  to 
discuss  and  attempt  to  resolve  any 
differences  between  the  agencies.  If 
Commission  staff  changes  its  position  after 
the  meeting,  it  shall,  within  30  days  of  the 
meeting,  so  notify  Reclamation  and  the 
requestor,  in  writing.  If  Commission  staff  and 
Reclamation  cannot,  after  a  reasonable  effort 
and  period  of  time,  reach  agreement  on 
which  agency  has  jurisdiction,  then 
Reclamation  will  notify  the  requestor  that 
Reclamation  will  not  act  upon  the  request  for 
a  lease  of  power  privilege.  The  requestor  will 
be  advised  by  Reclamation  to  file  a 
preliminary  permit  application  or  a 
declaration  of  intention  with  the  Commission 
in  order  to  obtain  a  final  determination  as  to 
which  agency  has  jurdiction.  The 
Commission  and  Reclamation  will  then 
follow  the  procedures  in  Article  1, 
paragraphs  E  and  F. 

Article  3.  Hydroelectric  Developments 
Located  Both  Inside  and  Outside  of 
Reclamation  Projects.  In  the  event  that  non- 
Federal  hydropower  facilities  would  be 
located  inside  and  outside  of  the  boundaries 
of  a  Reclamation  project,  and  if  hydroelectric 
power  development  is  reserved  under 
reclamation  law,  then  the  Commission  shall 
have  jurisdiction  over  the  portion  of  the 
facilities  located  outside  the  boundaries  of 
the  Reclamation  project  and  Reclamation 
shall  have  jurisdiction  over  the  portion  of  the 
facilities  located  inside  the  boundaries  of  the 
Reclamation  project,  If  hydroelectric  power 
development  is  not  reserved  under 
reclamation  law,  then  the  Commission  shall 
have  jurisdiction  over  the  entire  non-Federal 
hydroelectric  development.  If  the 
Commission  and  Reclamation  agree  that 
hydroelectric  power  development  has  been 
reserved  under  reclamation  law,  then  the  two 
agencies  shall  coordinate  their  respective 
processes  for  acting  on  license  applications 
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and  requests  for  leases  of  power  privilege.  If 
Commission  staff  and  Reclamation  disagree, 
then  the  procedures  set  forth  in  Article  2, 
paragraph  B  will  be  followed: 

Article  4.  Application  of  Guidelines.  (1) 
Both  agencies  agree  to  apply  the  guidelines 
attached  to  this  Memorandum  of 
Understanding  as  Exhibit  A  to  all 
applications  to  develop  non-Federal 
hydroelectric  powerplants  and  facilities  at  or 
within  Reclamation  projects  and  to  all 
applications  to  surrender  licenses 
authorizing  such  development  that  are 
pending  as  of  the  date  of  execution  of  this 
Memorandum  of  Understanding  or  that  are 
filed  thereafter.  Final  authorizations  for  non- 
Federal  hydroelectric  powerplants  and 
facilities  at  or  within  Reclamation  projects 
are  not  affected  by  this  Memorandum  of 
Understanding;  except  for  a  situation  where 
any  request  for  lease  of  power  privilege  has 
been  granted  by  Reclamation  at  a  site  where 
(a)  at  the  time  the  lease  was  granted,  a  license 
or  preliminary  permit  application  for  the  site 
was  pending  before  the  Commission;  (b)  the 
license  or  preliminary  permit  application  is 
pending  before  the  Commission  as  of  the  date 
of  execution  of  this  Memorandum  of 
Understanding;  and  (c)  construction  under 
the  lease  of  power  privilege  has  not 
commenced  as  of  the  date  of  execution  of  this 
Memorandum  of  Understanding. 

(2)  In  reviewing,  pursuant  to  Articles  1,  2, 
and  3  above,  the  authorizations  under  which 
a  Reclamation  project  or  facility  was 
constructed  to  determine  if  the  Commission's 
jurisdiction  to  license  non-Federal 
hydroelectric  projects  at  the  site  has  been 
withdrawn,  both  agencies  agree  to  apply  the 
guidelines  attached  to  this  Memorandum  of 
Understanding  as  Exhibit  A.  Authorizations 
not  addressed  by  the  attached  guidelines  will 
be  reviewed  and  interpreted  by  each  agency 
in  the  manner  it  deems  appropriate. 

Article  5.  Environmental  Compliance.  For 
non-Federal  hydroelectric  powerplants  and 
facilities  involving  Reclamation  projects, 
facilities,  and  lands  which  are,  in  whole  or 
in  part,  subject  to  the  Commission’s 
jurisdiction,  the  Commission  shall,  to  the 
extent  permitted  by  law,  be  the  lead  agency 
for  the  purposes  of  compliance  with  the 
National  Environmental  Policy  Act  (NEPA) 
and  other  applicable  regulatory  statutes.  At 
Reclamation’s  request,  the  Commission  will 
grant  Reclamation  cooperating  agency  status 
in  the  preparation  of  environmental  impact 
statements  pursuant  to  NEPA. 

Article  6.  Nothing  in  this  Memorandum  of 
Understanding  shall  be  interpreted  as 
modifying  or  limiting  the  legal  rights  and 
authorities  of  either  agency,  including  the 
applicability  of  administrative  procedures 
under  the  FPA  and  the  Administrative 
Procedure  Act  (5  U.S.C  522  et  seq.),  and  the 
availability  of  judicial  review  of  a  final 
Commission  order  under  Section  313  of  the 
FPA. 

Article  7.  Nothing  in  this  Memorandum  of 
Understanding  shall  be  construed  as  limiting 
or  modifying  Reclamation’s  rights  to 
intervene  in  Commission  proceedings,  in 
accordance  with  applicable  law  and 
regulations,  on  grounds  other  than 
jurisdictional  conflicts. 

Article  8.  Nothing  in  this  Memorandum  of 
Understanding  shall  be  construed  as 


interpreting  or  modifying  the  requirements  of 
Section  2402  of  the  Energy  Policy  Act  of  1992 
or  impairing  the  authorities  of  the  National 
Park  Service  at  Reclamation  projects 
administered  as  part  of  the  National  Park 
system  or  of  other  agencies  of  the  Interior 
Department  not  party  to  this  agreement. 

Article  9.  This  Memorandum  of 
Understanding  shall  remain  in  effect  until 
terminated  by  either  party  in  writing. 

Martin  L.  Allday, 

Chairman,  Federal  Energy  Regulatory 
Commission. 

John  M.  Sayre, 

Assistant  Secretary  for  Water  and  Science, 
Department  of  the  Interior. 

Exhibit  A 

I.  Congressional  Authorization 

In  determining  which  agency  has 
jurisdiction  over  the  development  of  non- 
Federal  hydropower  at  sites  within 
congressionally  authorized  Reclamation 
projects,  the  Commission  and  Reclamation 
will  apply,  to  the  maximum  extent 
practicable,  the  following  presumptions. 
These  presumptions  may  be  challenged.  The 
challenging  agency  .which  bears  the  burden 
of  proof,  may  offer  evidence  from  any  source. 
Some  evidence  will  be  deemed  more 
persuasive  than  other  evidence.  The 
following  evidence  is  listed  in  descending 
order  of  persuasiveness:  (1)  Statutory 
language;  (2)  materials  incorporated  by 
reference  into  the  statute;  (3)  House  and 
Senate  documents  and  reports;  (4)  documents 
submitted  to  Congress,  such  as  Feasibility 
Reports  and  Definite  Plan  Reports;  (5)  other 
legislative  history,  such  as  floor  debates  or 
hearing  transcripts;  (6)  Definite  Plan  Reports, 
or  supplements  thereto,  that  are  issued  after 
the  administrative  or  statutory  authorization; 
and  (7)  any  other  information. 

Presumption  1 

If  neither  the  authorizing  statute,  as 
amended,  nor  any  documents  incorporated 
by  reference  in  the  statute,  mention 
hydropower  development  as  a  project 
purpose,  then  the  Commission  is  presumed 
to  have  jurisdiction. 

Example:  Baker  Project,  Upper  Division, 
Pub.  L.  No.  87-706,  76  Stat.  634  (1962). 

"That  for  the  purposes  of  providing  irrigation 
water,  controlling  floods,  conserving  and 
developing  fish  and  wildlife,  and  providing 
recreational  benefits,  the  Secretary  of  the 
Interior,  *  *  *  is  authorized  to  construct, 
operate,  and  maintain  the  facilities  of  the 
upper  division  of  the  Baker  Federal 
Reclamation  project,  Oregon.  The  principal 
works  of  the  project  shall  consist  of  a  dam 
and  reservoir,  pumping  plans,  and  related 
facilities." 

Presumption  2 

If  the  authorizing  statute,  as  amended,  or 
any  documents  incorporated  by  reference  in 
the  statute,  appear  to  specifically  reserve 
hydropower  development  exclusively  to  the 
United  States  or  to  specifically  withdraw  the 
Commission's  jurisdiction,  then  Reclamation 
is  presumed  to  have  jurisdiction. 

Example:  Palo  Verde  Diversion  Project, 
Public  Law  No.  83-752,  section  2(c),  68  Stat. 


1045(1954).“*  *  *  Provided,  That  there 
shall  be  and  is  hereby  reserved  to  the  United 
States  or  there  shall  be  made  available  to  it, 
as  the  case  may  require,  the  exclusive  right 
to  utilize  *  *  *  said  dam,  appurtenant 
works,  lands,  and  interests  in  land  for  such 
development,  generation,  and  transmission  of 
electric  power  and  energy  as  may  hereafter  be 
authorized  by  law  *  *  *.” 

Uncompahgre  Valley  Project,  Public  Law 
No.  75-698,  52  Stat  941  (1938).  "*  *  *  That 
whenever  a  development  of  power  is 
necessary  for  the  irrigation  of  lands  under  the 
Uncompahgre  Valley  reclamation  project, 
Colorado,  or  an  opportunity  is  afforded  for 
the  development  of  power  under  said  project, 
the  Secretary  of  the  interior  is  authorized  to 
enter  into  a  contract  for  a  period  not 
exceeding  forty  years  for  the  sale  or 
development  of  any  surplus  power  *  *  *" 

All  American  Canal,  Boulder  Canyon 
Project  Act,  Section  7, 45  Stat.  1057, 1062 
(1928).  "The  said  districts  or  other  agencies 
shall  have  the  privilege  at  any  time  of 
utilizing  by  contract  or  otherwise  such  power 
possibilities  as  may  exist  upon  said  canal 
•  *  * 

Presumption  3 

If  the  authorizing  statute,  as  amended,  or 
any  documents  incorporated  by  reference  in 
the  statute,  only  list  hydropower  as  one  of 
several  project  purposes,  without  further 
detail,  then  the  Commission  is  presumed  to 
have  jurisdiction. 

Example:  Central  Valley  Project,  Rivers  and 
Harbors  Act  of  1937,  50  Stat.  850 
(subsequently  amended).  “That  the  entire 
Central  Valley  Project  *  *  *  is  hereby 
reauthorized  and  declared  to  be  for  the 
purposes  of  improving  navigation,  regulating 
the  flow  of  the  San  Joaquin  River  and  the 
Sacramento  River,  controlling  floods, 
providing  for  storage  and  for  the  delivery  of 
the  stored  waters  thereof,  for  the  reclamation 
of  arid  and  semiarid  lands  and  lands  of 
Indian  reservations,  and  other  beneficial 
uses,  and  for  the  generation  and  sale  of 
electric  energy  as  a  means  of  financially 
aiding  and  assisting  such  undertakings  and 
in  order  to  permit  the  full  utilization  of  the 
works  constructed  to  accomplish  the 
aforesaid  purposes  *  *  *." 

Presumption  4 

If  the  authorizing  statute,  as  amended,  or 
any  documents  incorporated  by  reference  in 
the  statute,  specifically  authorize 
Reclamation  to  construct,  operate,  or 
maintain  hydroelectric  facilities  or 
powerplants,  then  Reclamation  is  presumed 
to  have  jurisdiction  even  though  the 
authorizing  statute  does  not  specifically 
withdraw  the  Commission’s  authority  over 
all  hydropower  development  within  the 
project. 

Example:  Colorado  River  Storage  Project, 
Colorado  River  Storage  Project  Act,  Public 
Law  No.  84-485,  70  Stat.  105  (1956). 
“Secretary  is  hereby  authorized  (1)  to 
construct,  operate,  and  maintain  the 
following  initial  units  *  *  *  consisting  of 
dams,  reservoirs,  powerplants,  transmission 
facilities,  and  appurtenant  works:  Curecanti. 
Flaming  Gorge,  Navajo  (dam  and  reservoir 
only),  and  Glen  Canyon  *  *  *  and  (2)  to 
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construct,  operate,  and  maintain  the 
following  additional  reclamation  projects 
(including  power-generating  and 
transmission  facilities  related  thereto), 
hereinafter  referred  to  as  participating 
projects:  (Initial  authorization  listed  eleven 
projects— other  projects  added  from  time  to 
time)." 

Presumption  5 

If  the  authorizing  statute,  as  amended,  or 
any  documents  incorporated  by  reference  in 
the  statute,  specify  the  number,  capacity,  or 
location  of  powerplants  authorized  for 
federal  development,  then  Reclamation  is 
presumed  to  have  jurisdiction  for  that 
specified  development.  Beyond  the  specified 
development,  the  Commission  is  presumed 
to  have  jurisdiction. 

Example:  Centra)  Valley  Project,  Trinity 
Fiver  Division,  Public  Law  No.  64-386, 69 
Stat.  719  (1955).  “|TJhe  Secretary  of  the 
Interior  *  *  *  is  authorized  to  construct, 
operate,  and  maintain  *  *  *  the  Trinity 
River  division  consisting  of  *  *  * 
hydroelectric  powerplants  with  a  total 
generating  capacity  of  approximately  two 
hundred  thirty-three  thousand  kilowatts 
•  *  *  ** 

Central  Valley  Project,  American  Fiver 
Division,  63  Stat.  852  (1949).  “A 
hydroelectric  powerplant  with  a  generating 
capacity  of  approximately  one  hundred  and 
twenty  thousand  kilowatts,  and  necessary 
hydroelectric  afterbay  powerplants  *  * 

Columbia  Basin  Project,  Grand  Coulee 
Dam,  Public  Law  No.  89-448, 80  Stat.  200 
(1966).  “|T)he  Secretary  of  the  Interior  is 
hereby  authorized  to  construct,  operate,  and 
maintain  a  third  powerplant  with  a  rated 
capacity  of  approximately  three  million  six 
hundred  thousand  kilowatts  *  *  *  at  Grand 
Coulee  Dam  *  * 

II.  Administrative  Authorizations 

If  the  Reclamation  project  was 

administratively  authorized,  the  agencies 
must  examine  the  authorizing  feasibility 
reports  that  were  adopted  in  accordance  with 
the  approval  procedures  governing  at  the 
time  to  determine  appropriate  jurisdiction.  In 
reviewing  the  feasibility  reports,  the 
reasoning  set  out  in  Section  I  above  shall 
apply. 

Example:  Baker  Project.  Lower  Division, 
approved  by  the  President  March  18, 1931. 

Boise  Project,  except  for  Black  Canyon 
Dam  and  Powerplant  in  Payette  Division. 
Armwrock  Dam  authorized  by  the  Secretary 
January  6, 1911. 

Dead  wood  Dam  and  Reservoir  approved  by 
the  President  October  19, 1928.  Payette 
Division  approved  by  the  President  December 
19, 1935. 

Anderson  Ranch  Dam  and  Reservoir 
authorized  by  the  Secretary  August  12, 1940. 

Oriand  Project,  authorized  by  the  Secretary 
October  5, 1907. 

Fio  Grande  Project,  except  for  Elephant 
Butte  Dam  and  Powerplant  and  Caballo  Dam, 
authorized  by  the  Secretary  December  2, 

1905. 

III.  Congressional  and  Administrative 
Authorizations 

In  some  cases.  Reclamation  projects  were 
initially  authorized  administratively,  but 


then  legislation  was  subsequently  passed 
that,  for  example,  re-authorized  the  project, 
authorized  additional  project  features, 
modified  the  previously  authorized  project, 
or  affected  some  other  aspect  of  the  project 
such  as  authorization  to  dispose  of  surplus 
power  produced  at  the  project.  For  projects 
having  both  administrative  and  congressional 
authorizations,  in  order  to  determine  which 
documents  must  be  examined,  we  must  first 
determine  whether  only  one  type  of 
authorization  applies  to  the  particular  site  in 
question.  If  the  site  in  question:  (1)  Is  or  is 
not  mentioned  in  any  of  the  administrative 
authorizations,  and  was  subsequently 
authorized  by  legislation,  then  the  relevant 
statutory  texts  and  legislative  history  will 
prevail  over  the  administrative  authorization; 
or  (2)  was  administratively  authorized,  but 
none  of  the  congressional  authorizations 
apply,  then  the  authorizing  feasibility  reports 
must  be  examined.  In  either  case,  the 
reasoning  set  out  in  Section  I  above  shall 
apply. 

Example:  Uncompahgre  Project. 

Authorized  (originally  called  Gunnison 
Project)  by  the  Secretary  March  14, 1903. 
Rehabilitation  work  and  construction  of 
Taylor  Park  Dam  approved  by  the  President 
November  8, 1935.  Statute  authorizing  sale 
and  development  of  surplus  power  enacted 
June  22, 1938,  52  Stat.  941. 

Salt  River  Project.  Authorized  by  the 
Secretary  March  14, 1903.  Rehabilitation  and 
betterment  authorized  by  act  of  October  7, 
1949, 63  Stat.  724.  Statute  authorizing  sale  of 
surplus  power  enacted  September  18, 1922, 
42  Stat.  847. 

Boise  Project,  Black  Canyon  Dam  and 
Powerplant  in  Payette  Division.  Black 
Canyon  Dam  authorized  by  the  Secretary 
June  26, 1922.  Payette  Division  authorized  by 
the  Secretary  December  19, 1935.  Power 
development  restrictions,  43  Stat.  390, 415 
(June  5, 1924).  Revenues  from  Black  Canyon 
powerplant,  45  Stat.  1562  (March  4, 1929). 
Authorization  for  feasibility  studies  for 
additional  power,  94  Stat.  1505. 

This  Memorandum  of  Understanding 
was  signed  by  the  Chairman  of  the 
Federal  Energy  Regulatory  Commission 
and  the  Assistant  Secretary  for  Water 
and  Science,  Department  of  the  Interior, 
on  November  6, 1992. 

Lois  D.  Cashel], 

Secretary. 

(FR  Doc.  93-335  Filed  1-7-93;  8:45  am) 

BILLING  COD€  S717-01-M 


[Docket  Nos.  RS92-5-000  and  RS92-6-000] 

Columbia  Gas  Transmission 
Corporation  and  Columbia  Gulf 
Transmission  Company;  Deadline  for 
Protests  and  Comments  on 
Compliance  Filings 

December  31, 1992. 

Take  notice  that  on  December  30, 
1992,  Columbia  Gas  Transmission 
Corporation  and  Columbia  Gulf 
Transmission  Company  made  filings 
pursuant  to  §  284.14  of  the 


Commission’s  regulations  (18  CFR 
284.14)  to  comply  with  Order  No.  636. 
Under  the  procedures  established  by 
notice  issued  May  22, 1992,  any  protests 
to,  or  comments  on,  these  compliance 
filings  must  be  filed  with  the 
Commission  within  21  days  of  the  date 
of  the  filings.  Because  the  Commission’s 
offices  will  be  closed  on  January  20, 
1993,  for  Inauguration  Day,  protests  and 
comments  in  these  proceedings  will  be 
due  on  January  21, 1993. 

Lois  D.  Ca shell, 

Secretary. 

(FR  Doc.  93-381  Filed  1-7-93;  8:45  am) 
BILLING  cooe  tm-m-m 


[Docket  No.  RP91-1 88-009] 

El  Paso  Natural  Gas  Company; 
Compliance  Filing 

December  31, 1992. 

Take  notice  that  on  December  29, 

1992,  El  Paso  Natural  Gas  Company  (*‘E1 
Paso”)  filed  pursuant  to  part  154  of  the 
Federal  Energy  Regulatory  Commission 
(“Commission”)  Regulations  Under  the 
Natural  Gas  Act,  and  in  compliance 
with  the  Commission’s  order  issued 
December  23, 1992  at  Docket  No.  RP91- 
186-000  certain  tariff  sheets  to  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1- 
A  to  become  effective  December  29, 
1992. 

El  Paso  states  that  ordering  paragraph 
(B)  of  the  Commission ’8  December  23, 
1992  order  directs  El  Paso  to  file,  within 
fifteen  (15)  days  of  the  date  of  the  order, 
tariff  sheets  revising  $  20.12(e), 
Unauthorized  Overpull  Penalty, 
contained  in  the  transportation  General 
Terms  and  Conditions  of  El  Paso’s 
Volume  No.  1-A  Tariff. 

El  Paso  states  that  the  December  23, 
1992  order  directed  El  Paso  to:  (i) 

Reflect  that  the  Unauthorized  Overpull 
Penalty  amounts  attributable  to  each 
day  be  allocated  on  a  pro  rata  basis  to 
customers  that  receive  less  than  their 
scheduled  quantities  of  gas  on  that  day; 
(ii)  define  a  qualified  Shipper  as  one 
that  did  not  receive  its  scheduled 
volumes  due  to  El  Paso’s  inability  to 
make  deliveries  on  days  when  El  Paso 
has  provided  notice  that  an  overpull 
penalty  exists;  and  (iii)  change  the  word 
“month”  with  the  world  “day”  where 
appropriate.  El  Paso  further  states  that 
the  tendered  tariff  sheets  were  filed  in 
compliance  with  said  directives. 

El  Paso  respectfully  requested  that  the 
Commission  grant  such  waivers  of  its 
applicable  rules  and  regulations  as  may 
be  necessary  to  permit  the  tendered 
tariff  sheets  to  become  effective  on 
December  29, 1992,  the  date  on  which 
the  filing  was  made  with  the 
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Commission,  as  authorized  by  ordering 
paragraph  (B)  of  the  December  23. 1992 

order. 

El  Paso  states  that  copies  of  the  filing 
were  served  upon  all  parties  of  record 
at  Docket  No.  RP91-188-000  and  all 
interested  state  regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s  rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  January  8, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  the  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashed, 

Secretary. 

|FR  Doc.  83-382  Filed  1-7-93;  8:45  am) 
BILLING  COOC  S717-M-M 


[Docket  Nos.  TQ93-5-4-000  and  TM93-10- 
4-000] 

Granite  State  Gaa  Transmission,  inc.; 
Proposed  Changes  In  Rates 

December  31, 1992. 

Take  notice  that  on  December  29, 

1992,  Granite  State  Gas  Transmission, 
Inc.  (Granite  State),  300  Friberg 
Parkway,  Westborough,  Massachusetts 
01581  filed  the  revised  tariff  sheets 
listed  below  in  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1, 
containing  changes  In  sales  rates  for 
effectiveness  on  January  1, 1993. 

Twenty-third  Revised  Sheet  No.  21 
Ninth  Revised  Sheet  No.  22 

According  to  Granite  State,  it  filed  its 
Annual  Purchased  Gas  Cost  Adjustment 
on  November  7, 1992  proposing  revised 
sales  rates  and  revised  surcharges 
applicable  to  deferred  gas  costs  for 
effectiveness  on  January  1, 1993, 
applicable  to  its  sales  to  its  two 
affiliated  distribution  company 
customers,  Bey  State  Gas  Company  (Bay 
State)  and  Northern  Utilities,  Inc. 
(Northern  Utilities).  It  is  further  stated 
that,  subsequent  to  the  annual  filing  on 
November  17, 1992.  Granite  State  filed 
a  compliance  filing  in  Docket  No.  CP92- 
552-000  to  reflect  a  certificate 
authorizing  Granite  State  to  provide  a 
Rate  Schedule  SS-NE  storage  service  for 
Bay  State  and  Northern  Utilities  and  to 
reduce  its  sales  obligations  to  these 
customers  in  quantities  equivalent  to 
the  maximum  daily  deliveries  from  the 
storage  service.  Prior  to  the  compliance 


filing,  Granite  State  and  reflected  in  its 
sales  rates  the  costs  for  the  Rate 
Schedule  SS-NE  service  which  was 
rendered  for  Granite  State’s  account  by 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  It  is  stated  that  in  a 
contemporaneous  out-of-cycle  filing  on 
November  17, 1992  in  Docket  No. 
TQ93-4-4-000,  et  ctl.,  Granite  State 
removed  the  Rate  Schedule  SS-NE  costs 
from  its  sales  rates. 

According  to  Granite  State,  the  instant 
out-of-cycle  purchased  gas  cost 
adjustment  is  submitted  to  revise  the 
sales  rates  included  in  the  annual 
purchased  gas  cost  adjustment  filed  on 
November  7, 1992  to  reflect  the 
following: 

1.  Reductions  in  the  contract  demand 
billing  determinants  for  its  sales 
obligations  to  Bay  State  and  Northern 
Utilities  to  conform  with  the  certificate 
issued  in  Docket  No.  CP9 2-552-000  and 
the  compliance  filing  on  November  17, 
1992; 

2.  Removal  of  the  Tennessee  Rate 
Schedule  SS-NE  costs  from  the  sales 
rates  to  conform  with  the  out-of-cycle 
purchased  gas  cost  adjustment  in  TQ93- 
4-4-000,  et  ai,  also  filed  November  17, 
1992; 

3.  Adjustments  to  demand  charges  to 
the  rates  for  gas  purchases  from  and 
transportation  services  rendered  by 
Tennessee  and  Algonquin  Gas 
Transmission  Company  to  reflect  the 
addition  of  the  demand  charge 
component  of  the  Gas  Research  Institute 
interim  funding  unit  approved  by  the 
Commission  in  Docket  No.  RP92-133- 
000  (Phase  1)  for  1993;  and 

4.  Revisions  in  projected  spot  market 
gas  purchase  costs  to  reflect  lower 
prices  that  will  be  in  effect  on  January 
1, 1993. 

Granite  State  further  states  that  copies 
of  its  filing  were  served  upon  its 
customers  and  the  regulatory 
commissions  of  the  states  of  Maine, 
Massachusetts  and  New  Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  8, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 


the  Commission’s  Rules.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  CasheU, 

Secretary. 

(FR  Doc.  93—383  Filed  1-7-93;  8:45  am] 
BILLING  COM  STO-Of-M 


[Docket  No.  RP93-20-002] 

Northwest  Pipeline  Corporation; 
Proposed  Change  in  FERC  Gas  Tariff 

December  31, 1992. 

Take  notice  that  on  December  29, 
1992,  Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  and 
acceptance  the  following  tariff  sheets 

Second  Revised  Volume  No.  1 
First  Revised  Sheet  No.  153 
First  Revised  Volume  No.  1-A 
Substitute  First  Revised  Sheet  No.  425 

Northwest  states  that  the  purpose  of 
the  filing  is  to  correct  two  minor  errors 
that  were  contained  in  Northwest's 
November  6, 1992  filing  that  was  filed 
in  the  referenced  docket.  First  Revised 
Sheet  No.  153  is  filed  to  eliminate 
section  21.7  of  the  Genera)  Terms  and 
Conditions  of  Northwest’s  Volume  No.  1 
Tariff,  which  relates  to  the  abandoned 
Gas  Inventory  Charge  Provision. 
Substitute  First  Revised  Sheet  No.  425 
is  filed  to  eliminate  language  from 
section  15.3  of  the  General 
Transportation  Terms  and  Conditions, 
which  is  also  contained  on  Original 
Sheet  No.  424  of  Northwest’s  currently 
effective  Volume  No.  1-A  Tariff. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  January  8, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  CasheU, 

Secretary. 

[FR  Doc.  93-384  Filed  1-7-93;  8:45  am) 
BILLING  COOE  S717-01-U 
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[Docket  No.  RP91-166-019] 

Northwest  Pipeline  Corporation; 
Proposed  Change  in  FERC  Gas  Tariff 

Decomber  31, 1992. 

Take  notice  that  on  December  29, 

1992,  Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  and 
acceptance  the  following  tariff  sheets: 

Second  Revised  Volume  No.  1 
Third  Revised  Twentieth  Revised  Sheet  No. 
10 

Third  Revised  Nineteenth  Revised  Sheet  No. 
11 

Second  Revised  Fourteenth  Revised  Sheet 
No.  13 

First  Revised  Original  Sheet  No.  138 
First  Revised  Volume  No.  1-A 
First  Revised  Original  Sheet  No.  2 
Second  Revised  Fifteenth  Revised  Sheet  No. 
201 

First  Revised  Original  Sheet  No.  406 
First  Revised  First  Revised  Sheet  No.  437 

Original  Volume  No.  2 
First  Revised  Fifteenth  Revised  Sheet  No.  2 
First  Revised  Seventh  Revised  Sheet  No.  2.1 
First  Revised  Thirteenth  Revised  Sheet  No. 
2-A 

First  Revised  Seventh  Revised  Sheet  No.  2- 
A.1 

First  Revised  Substitute  Twenty-Fifth 
Revised  Sheet  No.  2-B 
First  Revised  First  Revised  Sheet  No.  2-C 

Northwest  states  that  the  purpose  of 
this  filing  is  to  file  revised  rates  and 
tariff  provisions  which  reflect  the 
conveyance  of  Northwest’s  gathering 
and  processing  facilities,  at  the  close  of 
business  on  December  31, 1992,  to 
Williams  Gas  Processing  Company. 
Northwest  requests  an  effective  date  of 
January  1, 1993  for  all  tariff  sheets 
included  in  this  filing. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  January  8, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashed, 

Secretary. 

|FR  Doc  93-385  Filed  1-7-93;  8:45  ami 

BILLING  CODE  *71 7-01 -M 


[Docket  No.  MT88-6-005] 

Texas  Gas  Transmission  Corp.;  Notice 
of  Filing 

December  31, 1992. 

Take  notice  on  December  21, 1992, 
Texas  Gas  Transmission  Corporation 
(“Texas  Gas’’)  tendered  for  filing  the 
following  revised  tariff  sheets  to  its  First 
Revised  Volume  No.  2-A  of  its  FERC 
Gas  Tariff  to  be  effective  within  30  days: 

First  Revised  Sheet  No.  118 
First  Revised  Sheet  No.  175 
Original  Sheet  No.  175 A 

Texas  Gas  states  that  this  filing  is 
being  made  to  revise  its  tariff  to  reflect 
organizational  changes  that  are  (1) 
designed  to  consolidate  all  gas  merchant 
functions  of  Texas  Gas  and  its  affiliates 
within  a  single  company  that  can  serve 
gas  consumers  more  efficiently  and  (2) 
comply  with  the  requirements  of  Order 
Nos.  636,  et  seq.,  as  well  as  Order  Nos. 
497  et  seq.  Texas  Gas  further  states  that 
consolidation  of  Texas  Gas’  gas 
merchant  service  will  not  be  completed 
until  its  blanket  sales  certificate 
pursuant  to  Order  No.  636  is  effective. 

Texas  Gas  states  that  copies  of  its 
filing  are  available  for  inspection  at  its 
principal  place  of  business  in 
Owensboro,  Kentucky  and  have  been 
mailed  to  all  affected  customers  and 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure,  18  CFR 
385.211..  All  such  protests  should  be 
filed  on  or  before  January  8, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-386  Filed  1-7-93;  8:45  ami 
BILLING  COOE  *71 7-01 -M 


[Docket  No.  MT88-3-008] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Notice  of  Filing 

December  31, 1992. 

Take  notice  on  December  21, 1992, 
Transcontinental  Gas  Pipe  Line 
Corporation  ("TGPL’’)  tendered  for 
filing  the  following  revised  tariff  sheet 
to  its  Third  Revised  Volume  No.  1  of  its 
FERC  Gas  Tariff  to  be  effective  within 
30  days: 


Second  Revised  Sheet  No.  344 

TGPL  states  that  this  filing  is  being 
made  to  revise  its  tariff  to  reflect 
organizational  changes  that  are  (1) 
designed  to  consolidate  all  gas  merchant 
functions  of  TGPL  and  its  affiliates 
within  a  single  company  that  can  serve 
gas  consumers  more  efficiently  and  (2) 
comply  with  the  requirements  of  Order 
Nos.  636  et  seq.,  as  well  as  Order  Nos. 
497  et  seq. 

TGPL  states  that  copies  of  its  filing  are 
available  for  inspection  at  its  principal 
place  of  business  in  Houston,  Texas, 
and  have  been  mailed  to  all  affected 
customers  and  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NW., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure,  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  January  8, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-387  Filed  1-7-93;  8:45  am) 
BILLING  COOE  *717-01 -M 


Office  of  Fossil  Energy 

[FE  Docket  No.  92-130-NG] 

The  Montana  Power  Co.;  Order 
Granting  Long-Term  Authorization  To 
Export  Natural  Gas  to  Canada  and 
Terminating  Existing  Authorization 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  ofEnergy  gives  notice 
that  it  has  issued  an  order  granting 
Montana  Power  Company  (MPC)  long¬ 
term  authorization  to  export  up  to  475 
Mcf  per  day,  and  up  to  173,375  Mcf  per 
year,  of  natural  gas  to  Canada,  at 
Sweetgrass,  Montana,  for  an  initial  term 
beginning  on  the  date  of  first  delivery 
through  October  13, 1994,  consistent 
with  the  terms  of  the  gas  purchase 
contract  between  MPC  and  Canadian 
Western  Natural  Gas  Company  Limited 
dated  September  3, 1992,  on  file  in  this 
docket.  The  authorization  shall  be 
automatically  extended  from  month  to 
month  until  the  date  the  parties 
terminate  the  contract. 
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This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  docket  room,  3F-056, 

Forrest  al  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-0478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  December  24, 

1992. 

Charles  F.  Vecek, 

Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 

[FR  Doc.  93-405  Filed  1-7-93;  8:45  am) 
BILLING  CODE  M6O-0t-M 

[FE  Docket  No.  90-05-NG] 

Rochester  Gas  and  Electric  Corp.; 
Order  Amending  Conditional  Order  To 
Grant  Final  Long-Term  Authorization 
To  import  Natural  Gas  From  Canada 

AGENCY:  Office  of  fossil  Energy,  DOE. 
ACTION:  Notice  of  Order. 

SUMMARY:  The  Office  of  Fossil  energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  a  final  order  granting 
Rochester  Gas  and  Electric  Corporation 


authorization  to  import  near  Grand 
Island.  New  York,  up  to  16,000  Mcf  of 
Canadian  natural  gas  per  day.  The 
authorization  is  for  a  term  of  10  years 
beginning  on  the  date  that  the  pipeline 
to  be  built  by  Empire  State  Pipeline 
Company,  Inc.  in  New  York  State  is 
placed  in  service. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  room  3F-056,  at 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585.  The  docket 
room  is  open  between  the  hours  of  8 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Issued  In  Washington,  DC  on  December  31, 
1992. 

Charles  F.  Vacek, 

Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 

(FR  Doc.  93-403  Filed  1-7-93;  8:45  ami 
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Cases  FNsd  During  the  Week  of 
December  11  Through  December  18, 
1992 

Office  of  Hearings  end  Appeals 

During  the  week  of  December  11 
through  December  18, 1992,  the  appeals 
and  applications  for  exception  or  other 
relief  listed  in  the  Appendix  to  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

Dated:  December  29, 1992. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

(Week  at  December  11  through  December  18, 1962] 


Name  and  location  of  appflcant 


Dec.  11  1992  . 

Waiter  X  Scott  8  Benjamin  J.  Agajanian,  OU  Produc 
era  et  aL,  Washington,  DC. 

Dec.  14, 1992  _ 

Ferenc  M.  Szh&z.  Albuquerque,  New  Mexico - 

Dec.  14,  1992 _ 

i 

Robertson,  Phillips  &  Knight,  Bellevue,  Washington  .. 

1 

Dec.  14,  1992  . . 

Texaco/Todd's  Texaco,  Fritch,  Texas  . 

Dec.  15,  1992 . - 

Dec.  18,  1992  . 

Seehuus  Associates,  Prosser,  Washington . 

Type  of  submission 


Implementation  of  spedai  refund  procedures.  If  granted  The  Office  of 
Hearings  and  Appeals  would  implement  Special  Refund  Procedures 
pursuant  to  10  C.F.R.,  Part  205,  Subpart  V,  tor  distributing  the  crude 
oil  overcharge  funds  obtained  in  settlements  with  Waiter  J.  Scott  and 
Beniamin  J.  Agajanian  ON  Producers,  et  aL 

Appeal  of  an  information  request  denial.  It  granted:  Ferenc  M.  Szasz 
would  receive  access  to  unclassified  DOE  Information  about  the  Brit¬ 
ish  mission  to  Los  Alamos. 

Appeal  of  an  Information  request  denial,  it  granted:  The  November  23, 
1992  Freedom  of  Information  Request  denial  would  be  rescinded, 
and  Robertson,  Phillips  8  Knight  would  receive  access  to  DOE  infor¬ 
mation. 

Request  tor  modificatiorVrescisston  in  the  Texaco  refund  proceedtog.  U 
granted:  The  November  16,  1902  Decision  and  Order  (Case  No. 
RF 321 -4643  8  RF321-19331)  issued  to  Todd’s  Texaco  would  be 
modified  regarding  the  firm's  application  tor  refund  submitted  in  toe 
Texaco  refund  proceeding. 

Appeal  of  an  information  request  denial.  It  granted:  The  November  18, 
1992  Freedom  of  Information  Request  Denial  issued  by  the  National 
Renewable  Energy  Laboratory  (NREL)  Area  Office  would  be  re¬ 
scinded,  and  Osenbaugh  Grass  Seeds  would  receive  access  to  a 
complete  copy  of  NREL’s  contract  with  Battette  Memorial  Institute 
and  related  documents. 

Appeal  of  an  information  request  deniaL  It  granted:  The  December  7, 
1992  Freedom  of  Information  Request  Denial  issued  by  the  Office  of 
the  Inspector  General  would  be  rescinded,  and  Seehuus  Associates 
would  receive  access  to  the  summary  results  erf  the  IG  investigation 
Into  Martin  Marietta  Energy  Services  leasing  practices  in  the  city  of 
Oak  Ridge. 
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Refund  Applications  Received 

(Week  of  December  11  to  December  18, 1992] 


Date  received 

Name  of  refund 

proceeding/ 

name  at  refund 
applicant 

Case  number 

12/14/92 . 

Second  Street 
Canal. 

RF346-15 

12/15/92 _ 

Deity  Refining 
Company. 

RF 340-1 78 

12/11/92  tore 

Texaco  Oil  re- 

RF321 -19503 

12/18/92. 

fund  appiica- 

tore  RF321- 

none  received. 

19528 

12/11/92  thru 

Quit  OM  refund 

RF300-20784 

12/18/92. 

applications 

tore  RF300- 

received. 

20777 

12/11/92  tore 

Atlantic  Rich- 

RF304- 13438 

12/18/92. 

field,  appUca- 

tore  RF304- 

ttons  received. 

13462 

12/11/92  tore 

Crude  Oil  re- 

RF272-83996 

12/18/92. 

fund  appiica- 

tore  RF272- 

ttons  received. 

94011 

IFR  Doc.  93-406  Filed  1-7-93;  8:45  am] 

BtLUNG  CODE  6450-01 -M 


Office  of  Hearings  and  Appeals 

Issuance  of  Proposed  Decisions  and 
Orders  During  the  Week  of  December 
14  Through  December  18, 1992 

During  the  week  of  December  14 
Through  December  18, 1992,  the 
proposed  decisions  and  orders 
summarized  below  were  issued  by  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy  with  regard  to 
applications  for  exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
part  205,  subpart  D),  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  final 
form  may  hie  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  these 
proposed  decisions  and  orders  are 


available  in  the  Public  Reference  Room 
of  the  Office  of  Hearings  and  Appeals, 
room  IE-234,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 

Washington,  DC  20585,  Monday 
through  Friday,  between  the  hours  of  1 
.m.  and  5  p.m.,  except  federal 
olidays. 

Dated:  December  29, 1992. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

Pioneer  International,  Inc.,  Portland, 

OR,  Lee-0036,  Reporting 
Requirements 

Pioneer  International,  Inc.,  filed  an 
Application  for  Exception  from  the 
Energy  Information  Administration 
(EIA)  requirement  that  it  file  Form  EIA- 
782B,  the  “Reseller/Retailer’s  Monthly 
Petroleum  Product  Sales  Report.”  In 
considering  the  request,  the  DOE  found 
that  the  firm  was  not  adversely  affected 
by  the  reporting  requirement  in  a  way 
that  was  significantly  different  horn  the 
burden  borne  by  similar  reporting  firms. 
Accordingly,  on  December  17, 1992,  the 
DOE  issued  a  Proposed  Decision  and 
Order  determining  that  the  exception 
request  should  be  denied. 

Suburban  Fuel  Company,  Alexandria, 
VA,  Lee-0045,  Reporting 
Requirements 

Suburban  Fuel  Company  filed  an 
Application  for  Exception  horn  the 
provisions  of  Form  EIA-782B,  entitled 
‘‘Resellers/Retailers’  Monthly  Petroleum 
Product  Sales  Report.”  The  exception 
request,  if  granted,  would  permit 
Suburban  Fuel  Company  to  be  relieved 
of  the  requirement  to  file  Form  EIA- 
782B.  On  December  17, 1992,  the 
Department  of  Energy  issued  a  Proposed 
Decision  and  Order  which  determined 
that  the  exception  request  be  denied. 

(FR  Doc.  93-407  Filed  1-7-93;  8:45  ami 
B4LUMQ  CODE  6450-01 -M 


Implementation  of  Special  Refund 
Procedures 

AGENCY:  Office  of  Hearings  and  Appeals, 
Department  of  Energy. 

ACTION:  Notice  of  implementation  of 
special  refund  procedures. 

SUMMARY:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the  procedures 
for  disbursement  of  $59,562.31,  plus 
accrued  interest,  in  alleged  crude  oil 
overcharges  obtained  by  the  DOE  under 
the  terms  of  a  Consent  Order  entered 
into  with  E.B.  Brooks,  Jr.,  Case  No.  LEF- 
0048.  The  OHA  has  determined  that  the 
funds  obtained  from  Brooks,  plus 
accrued  interest,  will  be  distributed  in 


accordance  with  the  DOE'S  Modified 
Statement  of  Restitutionary  Policy 
Concerning  Crude  Oil  Overcharges. 

DATE  AND  ADDRESS:  Applications  for 
Refund  must  be  filed  in  duplicate, 
addressed  to  “Subpart  V  Crude  Oil 
Overcharge  Refunds”,  and  sent  to: 

Office  of  Hearings  and  Appeals, 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 

Washington,  DC  20585. 

Applications  must  be  postmarked  by 
June  30, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  O.  Mann,  Deputy  Director, 

Roger  Klurfeld,  Assistant  Director, 

Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue,  SW., 

Washington.  DC  20585,  (202)  586-2094 
(Mann);  586-2383  (Klurfeld). 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  CFR  205.282(b), 
notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  set  out  below. 
The  Decision  and  Order  sets  forth  the 
procedures  that  the  DOE  has  formulated 
to  distribute  to  eligible  claimants 
$59,562.31,  plus  accrued  interest, 
obtained  by  the  DOE  under  the  terms  of 
a  Consent  Order  entered  into  with  E.B. 
Brooks,  Jr.  on  April  6, 1988.  The  funds 
were  paid  by  Brooks  towards  the 
settlement  of  alleged  violations  of  the 
DOE  price  and  allocation  regulations 
involving  the  sale  of  crude  oil  during 
the  period  September  1, 1973  through 
December  31, 1976. 

The  OHA  will  distribute  the  Brooks 
Consent  Order  fund  in  accordance  with 
the  DOE's  Modified  Statement  of 
Restitutionary  Policy  Concerning  Crude 
Oil  Overcharges,  51  FR  27899  (August  4, 
1986)  (the  MSRP).  Under  the  MSRP, 
crude  oil  overcharge  monies  are  divided 
between  the  federal  government,  the 
states,  and  injured  purchasers  of  refined 
petroleum  products.  Refunds  to  the 
states  will  be  distributed  in  proportion 
to  each  state’s  consumption  of 
petroleum  products  during  the  price 
control  period.  Refunds  to  eligible 
purchasers  will  be  based  on  the  number 
of  gallons  of  petroleum  products  which 
they  purchased  and  the  degree  to  which 
they  can  demonstrate  injury. 

Applications  for  Refund  must  be 
postmarked  by  June  30, 1994.  Any 
claimant  which  has  already  filed  a 
subpart  V  crude  oil  refund  application 
should  not  file  another  application,  as 
the  prior  application  will  be  deemed  to 
be  filed  in  this  crude  oil  refund 
proceeding.  Instructions  for  the 
completion  of  crude  oil  refund 
applications  are  set  forth  in  Decision 
that  immediately  follows  this  notice. 
Refund  claims  should  be  sent  to  the 
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address  listed  at  the  beginning  of  this 
notice. 

Unless  labelled  as  “confidential/’  all 
submissions  must  be  made  available  for 
public  inspection  between  the  hours  of 
1  p.m.  ana  5  p.m.,  Monday  through 
Friday,  except  federal  holidays,  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  located  in  room 
IE-234, 1000  Independence  Avenue, 
SW.,  Washington,  DC  20585. 

Dated:  December  28, 1992. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
Decision  and  Order 

Name  of  Firm:  E.B.  Brooks,  Jr. 

Date  of  Filing:  August  20, 1992 
Case  Number:  LEF-0048 
On  August  20, 1992,  the  Economic 
Regulatory  Administration  (ERA)  of  the 
Department  of  Energy  (DOE)  filed  a 
Petition  for  the  Implementation  of  , 
Special  Refund  Procedures  with  the 
Office  of  Hearings  and  Appeals  (OHA), 
to  distribute  the  funds  which  E.B. 

Brooks,  Jr.  (Brooks)  remitted  to  the  DOE 
pursuant  to  an  April  6, 1988  Consent 
Order  reentered  into  by  Brooks  and  the 
DOE.  Brooks  has  remitted  $59,562.31 
pursuant  to  the  Consent  Order,  to  which 
$10,112.15  in  interest  has  accrued  as  of 
November  30, 1992.  In  accordance  with 
the  procedural  regulations  codified  at  10 
CFR  part  205,  subpart  V,  the  ERA 
requests  in  its  Petition  that  the  OHA 
establish  special  procedures  to  make 
refunds  in  order  to  remedy  the  effects  of 
alleged  regulatory  violations  which 
were  resolved  by  the  Consent  Order. 

This  Decision  and  Order  establishes  the 
procedures  which  OHA  will  employ  to 
distribute  these  funds. 

I.  Background 

The  DOE  issued  a  Remedial  Order 
(RO)  to  Brooks  on  July  25, 1977,  alleging 
that  Brooks  had  violated  the  Federal 
petroleum  price  regulations  by  receiving 
revenues  from  the  first  sales  of  domestic 
crude  oil  in  excess  of  the  lawful  ceiling 
price.  After  Brooks  failed  to  comply 
with  the  RO,  the  ERA  issued  a  Modified 
Remedial  Order  (MRO)  on  April  10, 
1985,  amending  the  remedial  provisions 
of  the  RO  to  provide  for  payment  of  the 
alleged  overcharge  amount  to  the  DOE 
for  distribution  under  subpart  V.  The 
MRO  was  issued  as  a  final  Remedial 
Order  by  the  OHA  on  October  27, 1987. 
The  DOE  and  Brooks  subsequently 
entered  into  the  April  6, 1988  Consent 
Order,  whereby  Brooks  agreed  to  pay 
the  sum  of  $50,000,  plus  interest,  to  the 
DOE.  To  date,  Brooks  has  remitted 
$59,562.31,  to  which  $10,112.15  in 
interest  has  accrued  as  of  November  30, 
1992,  making  available  a  total  of 


$69,674.46  (the  Brooks  Consent  Order 
fund)  for  distribution  through  subpart  V. 
These  funds  are  being  held  in  an 
interest-bearing  escrow  account 
maintained  at  the  Department  of  the 
Treasury  pending  a  determination 
regarding  their  proper  distribution. 

II.  Jurisdiction  and  Authority 

The  subpart  V  regulations  set  forth 
general  guidelines  which  may  be  used 
by  the  OHA  in  formulating  and 
implementing  a  plan  of  distribution  of 
funds  received  as  a  result  of  an 
enforcement  proceeding.  The  DOE 
policy  is  to  use  the  subpart  V  process  to 
distribute  such  funds.  For  a  more 
detailed  discussion  of  subpart  V  and  the 
authority  of  OHA  to  fashion  procedures 
to  distribute  refunds,  see  Petroleum 
Overcharge  Distribution  and  Restitution 
Act  of  1986, 15  U.S.C.  4501-07,  Office 
of  Enforcement,  9  DOE  182,508  (1981), 
and  Office  of  Enforcement,  8  DOE 
182,597  (1981). 

We  have  considered  the  ERA’S 
petition  that  we  implement  a  subpart  V 
proceeding  with  respect  to  the  Brooks 
Consent  Order  fund  and  have 
determined  that  such  a  proceeding  is 
appropriate.  This  Decision  and  Order 
sets  forth  the  OHA’s  plan  to  distribute 
this  fund. 

ID.  Refund  Procedures 
On  October  8, 1992,  OHA  issued  a 
Proposed  Decision  and  Order  (PD&O) 
establishing  tentative  procedures  to 
distribute  the  Brooks  Consent  Order 
fund.  That  PD&O  was  published  in  the 
Federal  Register,  and  a  30-day  period 
was  provided  for  the  submission  of 
comments  regarding  our  proposed 
refund  plan.  See  57  FR  47634  (October 
19, 1992).  More  than  30  days  have 
elapsed  and  the  OHA  has  received  no 
comments  concerning  the  proposed 
procedures  for  the  distribution  of  the 
Brooks  Consent  Order  fund. 
Consequently,  the  procedures  will 
adopted  as  proposed. 

A.  Crude  Oil  Refund  Policy 

The  funds  obtained  pursuant  to  the 
Brooks  Consent  Order  will  be 
distributed  in  accordance  with  the 
DOE’s  Modified  Statement  of 
Restitutionary  Policy  in  Crude  Oil 
Cases,  51  FR  27899  (August  4, 1986) 

(the  MSRP).  The  MSRP  was  issued  as  a 
result  of  a  court-approved  Settlement 
Agreement  In  re:  The  Department  of 
Energy  Stripper  Well  Exemption 
Litigation,  653  F.  Supp.  108  (D.  Kan.), 

6  Fed.  Energy  Guidelines  190,509  (1986) 
(the  Stripper  Well  Settlement 
Agreement).  The  MSRP  establishes  that 
40  percent  of  the  crude  oil  overcharge 
funds  will  be  remitted  to  the  federal 


government,  another  40  percent  to  the 
states,  and  up  to  20  percent  may  be 
initially  reserved  for  the  payment  of 
claims  to  injured  parties.  The  MSRP 
also  specifies  that  any  monies  remaining 
after  all  valid  claims  by  injured 
purchasers  are  paid  be  disbursed  to  the 
federal  government  and  the  states  in 
equal  amounts. 

The  OHA  has  utilized  the  MSRP  in  all 
subpart  V  proceedings  involving  alleged 
crude  oil  violations.  See  Order 
Implementing  the  MSRP,  51  FR  29689 
(August  20, 1986).  This  Order  provided 
a  period  of  30  days  for  the  filing  of 
comments  or  objections  to  our  proposed 
use  of  the  MSRP  as  the  groundwork  for 
evaluating  claims  in  crude  oil  refund 
proceedings.  Following  this  period,  the 
OHA  issued  a  Notice  evaluating  the 
numerous  comments  which  it  received 
pursuant  to  the  Order  Implementing  the 
MSRP.  This  Notice  was  published  at  52 
FR  11737  (April  10, 1987)  (the  April  10 
Notice). 

The  April  10  Notice  contained 
guidance  to  assist  potential  claimants 
wishing  to  file  refund  applications  for 
crude  oil  monies  under  the  subpart  V 
regulations.  Generally,  all  claimants 
would  be  required  to  (1)  document  their 
purchase  volumes  of  petroleum 
products  during  the  August  19, 1973 
through  January  27, 1981  crude  oil  price 
control  period,  and  (2)  prove  that  they 
were  injured  by  the  alleged  crude  oil 
overcharges.  We  also  specified  that  end- 
users  of  petroleum  products  whose 
businesses  are  unrelated  to  the 
etroleum  industry  will  be  presumed  to 
ave  been  injured  by  the  alleged  crude 
oil  overcharges  and  need  not  submit  any 
additional  proof  of  injury  beyond 
documentation  of  their  purchase 
volumes.  See  City  of  Columbus,  Georgia, 
16  DOE  1  85,550  (1987).  Additionally, 
we  stated  that  crude  oil  refunds  would 
be  calculated  on  the  basis  of  a  per  gallon 
(or  "volumetric”)  refund  amount,  which 
is  obtained  by  dividing  the  crude  oil 
refund  pool  by  the  total  consumption  of 
petroleum  products  in  the  United  States 
during  the  crude  oil  price  control 
period.  The  OHA  has  adopted  the 
refund  procedures  outlined  in  the  April 
10  Notice  in  numerous  cases.  See  e.g., 
Shell  Oil  Co..  17  DOE  1  85,204  (1988) 
[Shell)-,  Mountain  Fuel  Supply  Co.,  14 
Doe  1  85,475  (1986)  ( Mountain  Fuel). 

B.  Refund  Claims 

We  will  adopt  the  DOE’s  standard 
crude  oil  refund  procedures  to 
distribute  the  monies  in  the  Brooks 
Consent  Order  fund.  We  have  chosen  to 
initially  reserve  20  percent  of  the  fund, 
plus  accrued  interest,  for  direct  refunds 
to  claimants  in  order  to  ensure  that 
sufficient  funds  will  be  available  for 
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injured  parties.  This  reserve  figure  may 
later  be  reduced  if  circumstances 
warrant. 

The  QHA  will  evaluate  crude  oil 
refund  claims  in  a  manner  similar  to 
that  used  in  subpart  V  proceedings  to 
evaluate  claims  based  on  alleged  refined 
product  overcharges.  See  Mountain 
Fuel,  14  DOE  at  88,869.  Under  these 
procedures,  claimants  will  be  required 
to  document  their  purchase  volumes  of 
petroleum  products  and  prove  that  they 
were  injured  as  a  result  of  the  alleged 
violations. 

We  will  adopt  a  presumption  that  the 
crude  oil  overcharges  were  absorbed, 
rather  than  passed  on.  by  applicants 
which  were  (1)  end-users  of  petroleum 
products.  (2)  unrelated  to  the  petroleum 
industry,  and  (3)  not  subject  to  the 
regulations  promulgated  under  the 
Emergency  Petroleum  Allocation  Act  of 
1973  (EPAA),  15  UJS.C.  751-760h.  In 
order  to  receive  a  refund,  end-user 
claimants  need  not  submit  any  evidence 
of  injury  beyond  documentation  of  their 
purchase  volumes.  See  Shell.  17  DOE  at 
88,406. 

Petroleum  retailer,  reseller,  and 
refiner  applicants  must  submit  detailed 
evidence  of  injury,  and  they  may  not 
rely  upon  the  injury  presumptions 
utilized  in  some  refined  product  refund 
cases.  Id.  These  applicants  may, 
however,  use  econometric  evidence  of 
the  type  found  in  the  OH  A  Report  on 
Stripper  Well  Overcharges,  6  Fed. 

Energy  Guidelines  1 90,507  {1985).  See 
also  Petroleum  Overcharge  Distribution 
and  Restitution  Act  3003(b)(2),  15 
U.S.C  4502(b)(2).  If  a  claimant  has 
executed  and  submitted  a  valid  waiver 
pursuant  to  one  of  the  escrows 
established  by  the  Stripper  Well 
Settlement  Agreement,  it  has  waived  its 
rights  to  file  an  application  for  subpart 
V  crude  oil  refund  monies.  See  Mid¬ 
American  Dairymen  v.  Herrington,  878 
F.2d  1448  (Tempt  Emer.  Ct.  App.),  3 
Fed.  Energy  Guidelines  1 26,617  (1989); 
In  re:  Department  of  Energy  Stripper 
Well  Exemption  Litigation.  707  F.  Supp. 
1267  (D.  Kan.),  3  Fed.  Energy  Guidelines 
1  26,613(1987). 

As  has  been  stated  in  prior  Decisions, 
a  crude  oil  refund  applicant  will  only  be 
required  to  submit  one  application  for 
its  share  of  all  available  crude  oil 
overcharge  funds.  See.  eg.,  A. 

Tarricone,  Inc.,  15  DOE  ^85,495  (1987). 
A  party  that  has  already  submitted  a 
claim  in  any  other  crude  oil  refund 
proceeding  implemented  by  the  DOE 
need  not  file  another  claim.  The  prior 
application  will  be  deemed  to  be  filed 
in  all  crude  oil  refund  proceedings 
finalized  to  date.  The  DOE  has 
established  June  30, 1094  as  the  current 
deadline  for  filing  an  Application  for 


Refund  from  the  crude  oil  funds. 
Quintana  Energy  Corp.,  21  DOE  f 85,032 
(1991).  It  is  the  policy  of  the  DOE  to  pay 
all  crude  oil  refund  claims  at  the  sate  of 
$.0008  per  gallon.  While  we  anticipate 
that  applicants  that  filed  their  claims 
before  June  30, 1988  will  receive  a 
supplemental  refund  payment,  we  will 
decide  in  the  future  whether  claimants 
that  filed  later  applications  should 
receive  additional  refunds.  See,  e.g., 
Seneca  Oil  Co..  21  DOE  185,327  (1991). 
Notice  of  any  additional  amounts 
available  in  the  future  will  be  published 
in  the  Federal  Register. 

C.  Crude  Oil  Application  Requirements 

To  apply  for  a  crude  oil  refund,  a 
claimant  should  submit  an  Application 
for  Refund  containing  all  of  the 
following  information: 

(1)  Identifying  information  including 
the  claimant’s  name,  current  business 
address,  business  address  during  the 
refund  period,  taxpayer  identification 
number,  a  statement  indicating  whether 
the  claimant  is  a  corporation, 
partnership,  sole  proprietorship,  or 
other  business  entity,  the  name,  title, 
and  telephone  number  of  a  person  to 
contact  for  any  additional  information, 
and  the  name  and  address  of  the  person 
who  should  receive  any  refund  check.1 
If  the  applicant  operated  under  more 
than  one  name  or  under  a  different 
name  during  the  price  control  period, 
the  applicant  should  specify  these 
names; 

(2)  If  the  applicant’s  firm  is  owned  by 
another  company,  or  owns  other 
companies,  a  list  of  those  companies’ 
names,  addresses,  end  descriptions  of 
their  relationship  to  the  applicant’s 
firm; 

(3)  A  brief  description  of  the 
claimant’s  business  and  the  manner  in 
which  it  used  the  petroleum  products 
listed  on  its  application; 

(4)  A  statement  identifying  the 
petroleum  products  which  the  applicant 
purchased  during  the  period  August  19, 
1973  through  January  27, 1981,  an 
annual  schedule  displaying  the  number 


1  Under  the  Privacy  Act  of  1«74,  ^submission 
of  a  social  security  number  by  an  iadi  vidual 
applicant  is  voluntary.  An  applicant  that  does  not 
wish  to  submit  a  social  security  number  must 
submit  an  employer  identification  number  if  one 
exists.  This  information  will  be  uaad  in  processing 
rebate  appbcatioQs.and  U  rsqaastsd  pursuant  to 
our  authority  under  tbs  Petroleum  Overcharge 
Distribution  and  Restitutio*  Act  of  1886  and  tbs 
regulations  codified  at  10  CFR  part  205,  subpart  V. 
The  information  may  he  shared  with  other  Federal 
agencies  for  statistical  auditing  or  archiving 
purpcwM.  end  with  law  enforcement  agencies  when 
they  are  investigating  a  potential  violation  of  civil 
or  criminal  law.  Unless  an  applicant  claims 
confidentelity.  4ri»  tntsnnatioa  will  be  aveflabk  to 
the  public  in  tbs  Public  Reference  Room  af  the 
Office  af  Hearings  and  Appeals. 


of  gallons  of  aach  petroleum  product 
purchased  during  this  refund  period, 
and  tha  total  number  of  gallons  ai  all 
petroleum  products  claimed  on  the 
refund  application; 

(5)  An  explanation  as  to  how  the 
applicant  obtained  the  above  mentioned 
purchase  volumes,  and.  If  estimates 
ware  used,  a  description  of  its  method 
of  estimation; 

(6)  A  statement  that  neither  the 
claimant,  its  parent  firm,  affiliates, 
subsidiaries,  successors,  nor  assigns  has 
waived  any  right  it  may  have  to  receive 
a  crude  oil  refund  (e.g.,  by  having 
executed  and  submitted  a  valid  waiver 
accompanying  a  claim  to  any  of  the 
escrow  accounts  established  pursuant  to 
the  Stripper  Well  Settlement 
Agreement); 

(7)  A  statement  that  the  applicant  has 
not  filed  any  other  refund  application  in 
the  subpart  V  crude  oil  refund 
proceeding; 

(8)  If  the  applicant  is  not  an  end-user, 
was  covered  by  the  DOE  price 
regulations,  or  is  related  to  the 
petroleum  industry,  a  showing  that  the 
applicant  was  injured  by  the  alleged 
crude  oil  overcharges; 

(9)  If  the  applicant  is  a  regulated 
utility  or  a  cooperative,  certifications 
that  it  will  pass  on  the  entirety  of  any 
refund  received  to  its  customers,  will 
notify  its  state  utility  commission,  other 
regulatory  agency,  or  membership  body 
of  the  receipt  of  any  refund,  and  a  brief 
description  as  to  how  the  refund  will  be 
passed  along; 

(10)  The  statement  listed  below 
signed  by  the  individual  applicant  or  a 
responsible  official  of  the  company 
filing  the  refund  application: 

I  swear  (or  affirm)  that  the  information 
contained  in  this  application  and  its 
attachments  is  true  and  correct  to  the  best  of 
my  knowledge  and  belief.  I  understand  that 
anyone  who  is  convicted  of  providing  false 
information  to  the  federal  government  may 
bt  subject  to  a  fine,  a  jai!  sentence,  or  both, 
pursuant  to  18  ILSjC.  1001. 1  understand  that 
the  information  contained  in  this  application 
is  subject  to  public  disclosure.  I  hew 
enclosed  a  duplicate  of  this  entire 
application  which  will  be  placed  in  the  QHA 
Public  Reference  Room. 

All  applications  should  be  either 
typed  or  printed  and  clearly  labeled 
“Application  for  Crude  Oil  Refund." 
Each  applicant  must  submit  an  original 
and  one  copy  of  die  application.  If  the 
applicant  believes  th at  any  of  tha 
information  in  its  application  Is 
confidential  and  does  not  wish  for  this 
information  to  be  publicly  disclosed,  it 
must  submit  an  original  application, 
clearly  designated  “confidential,” 
containing  the  confidential  information, 
and  two  copies  of  the  application  with 
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the  confidential  information  deleted.  All 
refund  applications  should  be  sent  to: 
Subpart  V  Crude  Oil  Overcharge 
Refunds,  Office  of  Hearings  and 
Appeals,  Department  of  Energy,  1000 
Independence  Ave.,  SW.,  Washington, 
DC  20585. 

The  filing  deadline  is  June  30, 1994. 
Even  though  an  applicant  is  not 
required  to  use  any  specific  form  for  its 
crude  oil  refund  application,  a 
suggested  form  has  been  prepared  by  the 
OHA  and  may  be  obtained  by  sending 
a  written  request  to  the  address  listed 
above. 

In  addition,  we  are  adopting  the 
following  procedures,  now  standard  in 
OHA  refund  proceedings,  relating  to 
refund  applications  filed  on  behalf  of 
applicants  by  “representatives,” 
including  refund  filing  services, 
consulting  firms,  accountants,  and 
attorneys.  See  Texaco  Inc.,  20  DOE 
7  85,147  (1990).  Each  such  filing  service 
shall,  contemporaneously  with  its  first 
filing  in  the  crude  oil  refund  proceeding 
following  the  issuance  of  this  Decision 
and  Order,  submit  a  statement 
indicating  its  qualifications  for 
representing  refund  applicants  and 
containing  a  detailed  description  of  the 
solicitation  practices  and  application 
procedures  that  it  has  used  and  plans  to 
use.2  This  statement  should  contain  the 
following  information: 

(1)  A  description  of  the  procedures 
used  to  solicit  refund  applications  and 
copies  of  any  solicitation  materials 
mailed  to  prospective  applicants; 

(2)  A  description  of  how  the  filing 
service  obtains  authorization  from  its 
clients  to  act  as  their  representative, 
including  copies  of  any  type  of 
authorization  form  signed  by  refund 
applicants; 

13)  A  description  of  how  the  filing 
service  obtains  and  verifies  the 
information  contained  in  refund 
applications; 

(4)  A  description  of  the  procedures 
used  to  forward  refunds  to  its  clients; 

(5)  A  description  of  the  procedures 
used  to  prevent  and  check  for  duplicate 
filings. 

Upon  receipt  of  this  information,  we 
may  suggest  alteration  of  a  filing 


2  This  information  with  regard  to  some  filing 
services  has  already  been  requested  and  received  by 
this  Office.  Such  a  filing  service  need  not  submit 
this  information  if  it  has  already  done  so  in  the 
crude  oil  refund  proceeding.  A  filing  service  that 
has  submitted  this  information  in  another  subpart 
V  refund  proceeding  should  provide  a  copy  of  the 
previous  submission(s)  responsive  to  items  (1M5) 
and  provide  an  update  if  its  response  to  any  of  these 
questions  has  changed  since  it  first  submitted  its 
information.  However,  in  light  of  the  importance  of 
this  information,  it  is  prudent  for  all  filing  services 
to  review  their  practices  and  inform  the  OHA  of  any 
alterations  or  improvements  that  may  have  been 
made. 


service’s  procedures  if  they  do  not 
conform  to  the  procedural  requirements 
of  10  CFR  part  205  and  this  proceeding. 

Secondly,  we  will  require  strict 
compliance  with  the  filing  requirements 
as  specified  in  10  CFR  205.283, 
particularly  the  requirement  that 
applications  and  the  accompanying 
certification  statement  be  signed  by  the 
applicant. 

Thirdly,  we  will  require  from  each 
representative  a  statement  certifying 
that  is  maintains  a  separate  escrow 
account  at  a  bank  or  other  financial 
institution  for  the  deposit  of  all  refunds 
received  on  behalf  of  applicants,  and 
that  its  normal  business  practice  is  to 
deposit  all  subpart  V  refund  checks  in 
that  account  within  two  business  days 
of  receipt  and  to  disburse  refunds  to 
applicants  within  30  calendar  days 
thereafter.  Unless  such  certification  is 
received  by  the  OHA,  all  refund  checks 
approved  will  be  made  payable  solely  to 
the  applicant.  Representatives  who  have 
not  previously  submitted  an  escrow 
certification  form  to  the  OHA  may 
obtain  a  copy  of  the  appropriate  form  by 
contacting:  Marcia  B.  Carlson,  Chief, 
Docket  &  Publications  Division,  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

Finally,  the  OHA  reiterates  its  policy 
to  closely  scrutinize  applications  filed 
by  filing  services.  Applications 
submitted  by  a  filing  service  should 
contain  all  of  the  information  indicated 
in  this  Decision  and  Order. 

D.  Payments  to  the  Federal  Government 
and  the  States 

Under  the  terms  of  the  MSRP,  the 
remaining  eighty  percent  of  the  alleged 
crude  oil  overcharge  amounts  subject  to 
this  Decision,  plus  accrued  interest,  will 
be  disbursed  in  equal  shares  to  the 
states  and  federal  government  for 
indirect  restitution.  Refunds  to  the 
states  will  be  in  proportion  to  the 
consumption  of  petroleum  products  in 
each  state  during  the  period  of  price 
controls.  The  share  or  ration  of  the 
funds  which  each  state  will  receive  is 
contained  in  Exhibit  H  of  the  Stripper 
Well  Settlement  Agreement,  6  Fed. 
Energy  Guidelines  ^90.509  at  90,687. 
When  disbursed,  these  funds  will  be 
subject  to  the  same  limitations  and 
reporting  requirements  as  all  other 
crude  oil  monies  received  by  the  states 
under  the  Stripper  Well  Settlement 
Agreement. 

It  Is  Therefore  Ordered  That: 

(1)  Applications  for  Refund  from  the 
alleged  crude  oil  overcharges  remitted 
to  the  Department  of  Energy  by  E.B. 
Brooks,  Jr.,  pursuant  to  the  Consent 


Order  entered  into  on  April  6, 1988, 
may  now  be  filed. 

(2)  All  crude  oil  refund  applications 
submitted  pursuant  to  Paragraph  (1) 
above  must  be  postmarked  no  later  than 
June  30, 1994. 

(3)  The  Director  of  Special  Accounts 
and  Payroll,  Office  of  Departmental 
Accounting  and  Financial  Systems 
Development,  Controller’s  Office, 
Department  of  Energy,  shall  transfer 
$23,824.92,  plus  accrued  interest,  from 
the  subaccount  denominated  “E.B. 
Brooks,  Jr.”  (Consent  Order  No. 
6A0C00079Z)  into  the  subaccount 
denominated  “Crude  Tracking-States,” 
Account  No.  999DOE003W. 

(4)  The  Director  of  Special  Accounts 
and  Payroll  shall  transfer  $23,824.92, 
plus  accrued  interest,  from  the 
subaccount  denominated  “E.B.  Brooks, 
Jr.”  into  the  subaccount  denominated 
"Crude  Tracking-Federal,”  Account  No. 
999DOE002W. 

(5)  The  Director  of  Special  Accounts 
and  Payroll  shall  transfer  $11,912.47, 
plus  accrued  interest,  from  the 
subaccount  demoninated  “E.B.  Brooks, 
Jr.”  into  the  subaccount  denominated 
“Crude  Tracking-Claimants  4,”  Account 
No.  999DOE010Z. 

Dated:  December  28, 1992. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

|FR  Doc.  93-408  Filed  1-7-93;  8:45  ami 
BIUJNG  CODE  6450-01-* 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-4553-2] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  December  21, 1992  through 
December  25, 1992  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  10, 1992  (57  FR  12499). 

Draft  EISs 

ERP  No.  D-AFS-F70000-MI,  Rating 
EOl,  Grand  Island  National  Recreation 
Area  (NRA)  Comprehensive 
Management  Plan,  Implementation, 
Hiawatha  National  Forest,  Munising 
Ranger  District,  Alger  County,  MI. 
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Summary:  EPA  determined  that  the 
preferred  alternative  did  not  fully 
minimize  impacts  to  noise,  water 
quality  end  terrestrial  resources.  Other 
alternatives  in  the  draft  EIS  satisfy  the 
purpose  and  need  criteria  for  recreation 
established  by  Congress  and  address 
potential  environmental  impacts  better 
than  the  preferred  alternative. 

ERP  No.  D-AFS-JO2026-MT,  Rating 
EC2,  Beartooth  Mountains  Oil  and  Gas 
Leasing  and  Development,  Approval 
Implementation,  Custer  National  Forest 
Land  Management  Plan,  Beartooth 
Ranger  District,  Carbon,  Park, 

Sweetgrass  and  Stillwater  Counties,  MT. 

Summary:  EPA  expressed  concerns 
regarding  the  lack  of  information 
regarding  monitoring  and  suggested  the 
use  of  lease  notices  to  ensure  sufficient 
monitoring.  An  inventory  of  sensitive 
resources  (in  summary  form)  was 
requested. 

ERP  No.  D-UAF— El  1029-SC,  Rating 
EC2.  Myrtle  Beach  Air  Force  Base 
Disposal  and  Reuse.  Implementation, 
Horry  County,  SC 

Summary:  EPA  expressed 
environmental  concerns  and  requested 
additional  information  due  to  the 
uncertainty  associated  with  this 
proposal.  Since  the  time  frame  for  all 
selections  could  be  protracted,  the 
additional  information  may  only  be 
available  after  the  record  of  decision. 
Depending  on  the  particular  alternative 
and/or  mix  of  options,  additional  NEPA 
evaluation  may  be  necessary. 

Final  EISs 

ERP  No.  F-AFS-J67009-MT, 
Montanore  Mine/Mill  Project, 
Construction  and  Operation,  Permit 
Approval,  section  404  Permit,  Special 
Use  Permit,  Kootenai  National  Forest, 
Lincoln  and  Sanders  Counties,  MT. 

Summary:  EPA  expressed 
environmental  objections  regarding  the 
proposed  action’s  potential  short-  and 
long-term  impacts  to  water  quality, 
fisheries,  ami  aquatic  resources.  The 
failure  of  the  final  EIS  to  address  issues 
associated  with  land  application 
disposal,  the  tailings  impoundment 
lining,  mitigation  adequacy,  and  the 
avoidance  of  project  impacts  may  lead 
to  objectionable  impacts  to  outstanding 
state  and  national  resources  and 
violations  of  water  quality  standards. 
While  cooperative  efforts  between  the 
Forest  Service  and  EPA  helped  address 
some  of  the  issues  raised  during  the 
NEPA  process,  significant 
environmental  issues  remain 
unresolved. 

ERP  No.  F— UAF-G11021-AR,  Eaker 
Air  Force  Base  Disposal  and  Reuse, 


Implementation,  Mississippi  County, 

AR. 

Summary:  EPA  had  no  objections  to 
the  proposed  action. 

ERP  No.  F-UAF-Gl 1022-LA. 

England  Air  Force  Base  Disposal  and 
Reuse,  Implementation,  Rapides  Parish, 
LA. 

Summary:  EPA  had  no  objections  to 
the  proposed  action. 

Dated:  January  4, 1993. 

William  D.  Dickerson, 

Deputy  Director.  Office  of  Federal  Activities. 
[FR  Doc.  93-410  Filed  1-7-93;  8:45  am] 
BILLING  CODE  BSSO-SO-M 

(ER-FRL-4553-1] 

Environmental  Impact  Statements; 
Availability 

RESPONSIBLE  AGENCY:  Office  of  Federal 
Activities,  General  Information  (202) 
260-5076  or  (202) 260-5075. 

Availability  of  Environmental  Impact 
Statements  filed  December  28, 1992 
through  January  1. 1993  pursuant  to  40 
CFR  1506.9. 

EIS  No.  920509.  DRAFT  EIS,  SCS,  GU, 
Northern  Guam  Watershed  Protection 
Plan,  Funding  and  Implementation, 
Island  of  Guam,  Territory  of  Guam, 
GU,  Due:  February  22, 1993,  Contact: 
Joan  Perry  (671)  477-5940. 

EIS  No.  920510,  DRAFT  SUPPLEMENT, 
FHW,  PR,  PR-3  Relocation,  PR30 
(Humacao  South  bypass  Extension)  to 
PR-15  at  Guayama,  Funding,  Updated 
Information,  PR,  Due:  February  22, 
1993,  Contact:  Juan  O.  Gruz  (809) 
766-5600. 

EIS  No.  920511,  DRAFT  EIS,  AFS,  MT, 
Upper  Camp-Duncie  Timber  Sale, 
Harvesting  Timber  and  Road 
Construction,  Implementation, 
Deerlodge  National  Forest, 
Phillipsburg  Ranger  District,  Granite 
County,  MT,  Due:  March  9, 1993, 
Contact:  Tom  Heintz  (406)  859-3211. 

EIS  No.  920512,  FINAL  EIS,  NPS,  NV, 
Great  Basin  National  Park  General 
Management  and  Development 
Concept  Plans,  Implementation, 
White  Pine  County,  NV,  Due:  . 
February  8, 1993,  Contact:  A1 
Hendricks  (702)  234-7331. 

Dated:  January  5, 1993. 

William  D.  Dickerson, 

Deputy  Director,  Office  of  Federal  Activities. 
(FR  Doc.  93-411  Filed  1-7-93;  «:45  ami 

BILUNG  CODE  *560-60-41 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement! s)  Filed;  New 
Orleans/ABB  Combustion  Engineering 
Terminal  Agreement  et  el. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agro8ment(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.,  9th  Floor. 

Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement 
Agreement  No.:  224-20071 1.  ' 

Title:  New  Orleans/ ABB  Combustion 
Engineering  Terminal  Agreement. 

Parties:  Board  of  Commissioners  of 
the  Port  of  New  Orleans  (“Port”)  ABB 
Combustion  Engineering  Systems. 

Synopsis:  The  Agreement  concerns 
the  movement  of  project  cargo  shipped 
through  the  Port’s  facilities. 

Agreement  No.:  224-200712. 

Title:  Tampa  Port  Authority  and  The 
Cargo  Trader  Leasing  Agreement. 

Parties:  The  Tampa  Port  Authority 
(“Port”)  The  Cargo  Trader  (“Cargo 
Trader”) 

Synopsis:  The  Agreement  provides  for 
Cargo  Trader  to  lease  approximately 
1,500  square  feet  of  office  space  at  a 
monthly  rental  of  $300.00.  The  term  of 
the  leasing  arrangement  is  month-to¬ 
rn  on  th  which  may  be  canceled  by  either 
party  on  thirty  days  advance  notice. 

Dated:  )anuaiy  4, 1993. 

By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C.  Polking, 

Secretary. 

[FR  Doc.  83-342  Filed  1-7-93;  8:45  am] 

BILLING  COOE  *730-01 -N 

Security  for  the  Protection  of  the 
Public  Financial  Responsibility  To 
Meet  Liability  Incurred  for  Death  or 
Injury  to  Passengers  or  Other  Persons 
on  Voyages;  Issuance  of  Certificate 
(Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
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Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  section  2, 
Public  Law  89-777  (48  U.S.C.  817(d)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 

Nur  Touristic  GmbH  (d/b/a  Neckermann  Und 
Reisen),  Unicom  Management  Services 
(Cyprus)  Limited  and  Fedor  Dostoyevskiy 
Shipping  Company  Limited, 
Zimmeremuhlenweg  55, 6370  Oberau)  1, 
Germany 

Vessel:  FEDOR  DOSTOYEVSKIY 
Dated:  January  4, 1993. 

Joseph  C  Polking, 

Secretary. 

(FR  Doc.  93-340  Filed  1-7-93;  8:45  am) 
BtLUNQ  cooe  fT30-0t-H 


Security  for  the  Protection  of  the 
Public  Indemnification  of  Passengers 
for  Nonperformance  of  Transportation; 
Issuance  of  Certificate  (Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  section  3, 
Public  Law  89-777  (46  U.S.C.  817(e)) 
and  the  Federal  Maritime  Commission’s 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 

Nur  Touristic  GmbH  (d/b/a  Neckermann  Und 
Reisen),  Zimmersmuhlenweg  55, 6370 
Obersul  1,  Germany 
Vessel:  FEDOR  DOSTOYEVSKIY 
Dated:  January  4, 1992. 

Joseph  C  Polking, 

Secretary. 

(FR  Doc.  93-341  Filed  1-7-93;  8:45  ami 

BILUNG  COOE  #730-01 -K 


FEDERAL  RESERVE  SYSTEM 

Algemene  Maatschappl)  Voor 
Nijverheidskrediet  N.V.,  et  al.;  Notice  of 
Applications  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  $ 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board’s 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank  - 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 


Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  ’’reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.”  Any  request  far  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  February  1, 1993. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge,  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045: 

1.  Algemene  Maatschappij  Voor 
Nijverheidskrediet  N.V.,  Antwerp, 
Kiedietbank  N.V.,  Brussels;  to  engage  de 
novo  through  its  subsidiary, 

Kredietbank  Global  Management,  L.P.,  " 
Stamford,  Connecticut,  in  the  business 
of  investment  advisory  and  portfolio 
management  service  pursuant  to  § 
225.25(b)(4)  of  the  Board’s  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Dallas 

(W.  Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas 
75222: 

1.  First  Abilene  Bankshares,  Inc., 
Abilene,  Texas;  to  engage  de  novo 
through  its  subsidiary,  First  Financial 
Investments,  Inc.,  Abilene,  Texas,  in 
discount  brokerage  activities  including 
certain  securities,  credit  and  incidental 
activities  pursuant  to  §  225.25(b)(15)  of 
the  Board’s  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  4, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  93-417  Filed  1-7-93;  8:45  am) 
BILLING  COOE  tt10-Ot-4 


Beaman  Bancaharea,  Inc.,  at  al.; 
Acquialtiona  of  Companiea  Engaged  in 
Permissible  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (Q 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  $  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  insj>ection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.”  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  February  1, 1993. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Beaman  Bancshares,  Inc.,  Beaman, 
Iowa;  to  acquire  Beaman  Insurance 
Agency,  Inc.,  Beaman,  Iowa,  and 
thereby  engage  in  general  insurance 
activities  pursuant  to  5  225.25(b)(8)(iii) 
of  the  Board's  Regulation  Y. 

2.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 
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3.  Old  Kent  Financial  Corporation, 
Grand  Rapids,  Michigan;  to  acquire 
Gladeshire  L.D.H.A.,  Limited 
Partnership,  Kalamazoo,  Michigan,  and 
thereby  engage  in  community 
development  activities  by  making  an 
equity  investment  in  a  low  Income 
housing  project  pursuant  to  § 
225.25(b)(6)  of  the  Board’s  Regulation  Y. 
Comments  on  this  application  must  be 
received  by  January  22, 1993. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  4, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

1FR  Doc  93-418  Piled  1-7-93;  8:45  am) 

BILLING  CODE  6210-01 -f 


Central  Bancompany,  Inc.,  et  aL; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board’s  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board’s  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  January 
28. 1993. 

A.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Central  Bancompany,  Inc.,  Jefferson 
City,  Missouri;  to  acquire  at  least  80 
percent  of  the  voting  shares  of  First 
National  Bancor,  Inc.,  Lee’s  Summit, 
Missouri,  and  thereby  indirectly  acquire 
First  National  Bank,  Lee’s  Summit, 
Missouri. 

2.  Jefferson  County  Bancshares, 
Incorporated,  Festus,  Missouri;  to 
become  a  bank  holding  company  by 


acquiring  at  least  92.5  percent  of  the 
voting  shares  of  Eagle  Bank  &  Trust 
Company  of  Jefferson  County,  Hillsboro, 
Missouri. 

B.  Federal  Reserve  Bank  of  Kansas 

City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  FSB,  Inc.,  Superior,  Nebraska;  to 
merge  with  Tipton  Insurance  Agency. 
Inc.,  Tipton,  Kansas,  and  thereby 
indirectly  acquire  The  Tipton  State 
Bank,  Tipton,  Kansas;  to  acquire  Glen 
Elder  Agency,  Inc.,  Glen  Elder,  Kansas, 
and  thereby  indirectly  acquire  Traders 
State  Bank,  Glen  Elder,  Kansas. 

2.  Liberty  Bancorp,  Inc.,  Oklahoma 
City,  Oklahoma:  to  acquire  up  to  9 
percent  of  the  voting  shares  of  F  and  M 
Bancorporation,  Tulsa,  Oklahoma,  and 
thereby  indirectly  acquire  The  F  and  M 
Bank  and  Trust  Co.,  Tulsa,  Oklahoma. 

3.  One  Security  of  Kansas,  Inc., 

Kansas  City,  Kansas;  to  become  a  bank 
holding  company  by  acquiring  at  least 
80  percent  of  the  voting  shares  of  One 
Security.  Inc.,  Kansas  City,  Kansas,  and 
thereby  indirectly  acquire  Security  Bank 
of  Kansas  City,  Kansas  City,  Kansas; 
Mission  Bancshares,  Inc.,  Mission, 
Kansas,  and  thereby  indirectly  acquire 
The  Mission  Bank,  Mission,  Kansas; 
Valley  View  Bancshares,  Inc.,  Overland 
Park,  Kansas,  and  thereby  indirectly 
acquire  Valley  View  State  Bank, 
Overland  Park,  Kansas;  and  Industrial 
Bancshares,  Inc.,  Kansas  City,  Kansas, 
and  thereby  indirectly  acquire-Industrial 

<State  Bank,  Kansas  City,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  4, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  93-419  Filed  1-7-93;  8:45  ami 
BILLING  CODE  6210-01-F 


Huntington  Bancshares,  Incorporated, 
et  al.;  Formations  of,  Acquisitions  by, 
and  Mergers  of  Bank  Holding 
Companies;  and  Acquisitions  of 
Nonbanking  Companies 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board’s 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  had  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board’s  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 


company  engaged  in  a  nonbanking 
activity  that  is  listed  in  $  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.’’  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  now  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  this  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  28, 
1993. 

A.  Federal  Reserve  Bank  of  Cleveland 

(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  Huntington  Bancshares, 
Incorporated,  Columbus,  Ohio,  and 
Huntington  Bancshares  West  Virginia, 
Columbus,  Ohio;  to  merge  with  CB&T 
Financial  Corp.,  Fairmont,  West 
Virginia,  and  thereby  indirectly  acquire 
Community  Bank  &  Trust,  N.A., 
Fairmont,  West  Virginia;  Community 
Bank  &  Trust  of  Ritchie  County, 
Harrisville,  West  Virginia;  Bank  of 
Hundred,  Hundred,  West  Virginia;  and 
CB&T-Westover  Bank,  Inc.,  Westover, 
West  Virginia,  and  its  wholly  owned, 
second-tier  bank  holding  company 
subsidiary,  CB&T  Clarksburg  Corp., 
Clarksburg,  West  Virginia,  and  thereby 
indirectly  acquire  Community  Bank  & 
Trust  of  Harrison  County,  Clarksburg, 
West  Virginia,  and  Community  Bank  & 
Trust  of  Randolph  County,  Elkins,  West 
Virginia. 

In  connection  with  this  application, 
Applicants  also  propose  to  acquire 
CB&T  Financial  Corp.,  Fairmont,  West 
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Virginia,  and  CB&T  Capital  Investment 
Company,  Fairmont,  West  Virginia,  and 
thereby  engage  in  making  or  servicing 
loans  pursuant  to  $  225.25(b)(1)  of  thd 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  4, 1993. 

Jennifer  [.  Johnson, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  93-420  Filed  1-7-93;  «:45  am] 
BILLING  COOC  6210-01-F 


The  Sakura  Bank,  Limited,  Tokyo, 
Japan;  Application  to  Engage  De  Novo 
in  Executing  and  Clearing  Financial 
Futures  Contracts  and  Options 
Thereon,  and  Providing  Investment 
Advice  With  Respect  to  the  Purchase 
and  Sale  of  Such  Contracts  and 
Options  Thereon 

The  Sakura  Bank,  Limited,  Tokyo, 
Japan  (Applicant),  has  applied  pursuant 
to  section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C. 

1843(c)(8))(BHC  Act)  and  section 
225.23(a)  of  the  Board’s  Regulation  Y 
(12  CFR  225.23(a))  to  acquire  60  percent 
of  the  outstanding  shares  of  common 
stock  of  Dellsher  Investment  Company, 
Chicago,  Illinois  (Company),  and 
through  Company  to  engage  de  novo  as 
a  futures  commission  merchant  (FCM) 
in  executing  and  clearing,  on  major 
commodity  exchanges,  certain  financial 
futures  contracts  and  options  thereon, 
and  as  an  FCM  or  as  a  commodity 
trading  advisor  (CTA)  registered  with 
the  Commodity  Futures  Trading 
Commission  (CFTC)  in  providing 
investment  advice  with  respect  to  the 
purchase  and  sale  of  such  contracts  and 
options  thereon.  These  activities  would 
be  conducted  on  a  nationwide  and 
worldwide  basis. 

Applicant  proposes  to  engage  de  novo 
through  Company  in  the  following 
activities: 

(1)  As  an  FCM  to  execute  and  clear  on 
the  Chicago  Board  of  Trade  and  the 
Chicago  Mercantile  Exchange  futures 
contracts  and  options  on  future 
contracts  for  foreign  currency, 
government  securities,  Eurodollars, 
stock  and  bond  indexes,  certificates  of 
deposit,  and  other  money  market 
instruments; 

(2)  As  an  FCM  to  execute  and  clear 
futures  contracts  and  options  on  futures 
contracts  for  additional  indexes,  and  to 
conduct  such  activities  on  additional 
exchanges,  after  giving  notice  to  and 
receiving  approval  from  the  Federal 
Reserve  Bank  of  San  Francisco  (FRBSF) 
concerning  such  activities  and  such 
exchanges; 

(3)  As  an  FCM  or  a  CTA  to  provide 
investment  advice  .consisting  primarily 


of  general  market  information  regarding 
the  relationship  between  the  cash  and 
the  futures  markets,  with  respect  to  the 
purchase  and  sale  of  the  financial 
futures  contracts  and  options  thereon 
that  have  been  approved  in  $ 
225.25(b)(l8)  of  Regulation  Y  and  the 
stock  and  bond  index  futures  and 
Eurodollar  futures,  and  options  thereon, 
that  have  been  approved  by  the  Board 
by  order,  consistent  with  the  terms  and 
conditions  of  such  orders.  Regulation  Y, 
and  the  regulations  of  the  CFTC;  and 

(4)  as  an  FCM  or  CTA  to  provide 
investment  advice  as  described  above 
with  respect  to  additional  indexes,  after 
giving  notice  to  and  receiving  approval 
from  the  FRBSF. 

Company  also  will  provide 
investment  advice,  as  described  above, 
on  a  separate  fee  basis,  to  customers 
who  wish  to  receive  only  advisory 
services. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  “which  the  Board,  after  due 
notice  and  opportunity  for  hearing,  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  hanking  as  to  be 
a  proper  incident  thereto."  Applicant 
believes  that  the  proposed  activities  are 
“so  closely  related  to  hanking  as  to  be 
a  proper  incident  thereto.” 

Applicant  considers  the  provision  by 
Company  to  Applicant  and  its  affiliates 
of  the  execution  and  clearance  services 
described  above  to  be  permissible  under 
section  4(c)(1)(C)  of  the  BHC  Act.  The 
provision  of  these  services  to 
nonaffiiiated  persons,  except  with 
respect  to  stock  and  bond  indexes  and 
Eurodollars,  is  authorized  by  § 
225.25(b)(18)  of  Regulation  Y. 

According  to  Applicant,  the  provision  of 
these  services  to  nonaffiiiated  persons 
with  respect  to  certain  stock  and  bond 
indexes  that  are  traded  on  major 
commodities  exchanges  has  previously 
been  approved  by  the  Board  by  order. 
See  Swiss  Bank  Corporation,  77  Federal 
Reserve  Bulletin  759  (1991);  /.  P. 

Morgan,  77  Federal  Reserve  Bulletin  449 
(1991);  The  Sanwa  Bank,  Limited,  77 
Federal  Reserve  Bulletin  64  (1991); 
Hongkong  and  Shanghai  Banking 
Corporation,  76  Federal  Reserve  Bulletin 
770  (1990);  Chemical  Banking 
Corporation,  76  Federal  Reserve  Bulletin 
660  (1990);  BankAmerica  Corporation, 
75  Federal  Reserve  Bulletin  78  (1989); 
The  Sumitomo  Bank,  Limited,  75 
Federal  Reserve  Bulletin  582  (1990);  and 
The  Long-Term  Credit  Bank  of  Japan, 
Limited,  74  Federal  Reserve  Bulletin  573 
(1988).  In  addition,  the  execution  and 
clearance  for  nonaffiiiated  persons  of 
Eurodollar  futures  contracts  and  options 
thereon  on  major  commodities 


exchanges  also  has  previously  been 
approved  by  the  Board  by  order.  See 
Citicorp,  76  Federal  Reserve  Bulletin 
664  (1990).  In  providing  these  services, 
Applicant  has  committed  to  comply 
with  the  conditions  set  forth  in  § 
225.25(b)(18)  of  Regulation  Y  with 
respect  to  its  activities  as  an  FCM 
thereunder  as  well  as  with  respect  to  its 
activities  involving  futures  contracts  on 
stock  and  bond  indexes  and 
Eurodollars,  and  options  thereon,  and 
with  the  conditions  established  by  the 
Board  in  the  above  ordere. 

Applicant  considers  the  provision  by 
Company  as  an  FCM  or  a  CTA  to 
Applicant  and  its  affiliates  of  the 
investment  advice  described  above  to  be 
permissible  under  section  4(c)(1)(C)  of 
the  BHC  Act.  The  provision  of  this 
service  to  nonaffiiiated  persons,  except 
with  respect  to  futures  contracts  on 
stock  and  bond  indexes  and 
Eurodollars,  and  options  thereon,  is 
authorized  by  §  225.25(b)(19)  of 
Regulation  Y.  According  to  the 
Applicant,  the  prevision  of  this  service 
to  nonaffiiiated  persons  with  respect  to 
futures  contracts  on  stock  and  bond 
indexes  and  Eurodollars,  and  options 
thereon,  for  which  Applicant  seeks 
approval  has  previously  been  approved 
by  the  Board  in  the  above  orders.  In 
providing  these  services,  Applicant  has 
committed  to  comply  with  the 
conditions  set  forth  in  §  225.25(b)(19)  of 
Regulation  Y  and  with  the  conditions 
established  by  the  Board  in  the  above 
orders. 

Applicant  takes  the  position  that  the 
proposed  activities  will  benefit  the 
public  by  enhancing  the  competitive 
position  of  Company  and  the  efficiency 
of  its  services  in  a  highly  competitive 
industry.  Moreover,  Applicant  believes 
that  approval  of  its  acquisition  of 
Company  will  not  result  in  any  unsound 
banking  practices  or  other  adverse 
effects. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 

Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
D.C.  20551,  not  later  than  January  22, 
1993.  Any  request  for  a  hearing  on  this 
application  must,  as  required  by  § 
262.3(e)  of  the  Board’s  Rules  of 
Procedures  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  reasons 
why  a  written  presentation  would  not 
suffice  in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  now  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal.  This 
application  may  be  inspected  at  the 
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offices  of  the  Federal  Reserve  Bank  of 
San  Francisco. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  4, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

JFR  Doc.  93-421  Filed  1-7-93;  8:45  am) 

BILLING  COO€  621 0-01 -f 


GENERAL  ACCOUNTING  OFFICE 

Government  Auditing  Standards 
Advisory  Council  Meeting 

AGENCY:  General  Accounting  Office. 
ACTION:  Notice. 

SUMMARY:  The  United  States  General 
Accounting  Office  has  scheduled  a 
meeting  of  the  Government  Auditing 
Standards  Advisory  Council  on 
February  1, 1993,  from  8  :30  a.m.  until 
5  p.m.,  in  room  7313  of  the  General 
Accounting  Office,  441  G  St.,  NW.. 
Washington,  DC. 

The  agenda  for  the  meeting  will 
consist  of  a  review  of  the  minutes  of  the 
December  meeting,  and  discussion  of 
the  draft  proposed  changes  to  the 
Government  Auditing  Standards.  Any 
interested  person  may  attend  the 
meeting  as  an  observer. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  B.  Buchanan,  Project  Manager, 
U.S.  General  Accounting  Office,  441  G 
St.,  NW.,  room  6025,  Washington,  DC 
20548  or  call  (202)  275-9321. 

DATES:  February  1, 1993. 

ADDRESSES:  441  G  St.,  NW.,  room  7313, 
Washington,  DC  20548. 

Dated:  December  21, 1992. 

Donald  H.  Chapin, 

Assistant  Comptroller  General. 

|FR  Doc.  93-346  Filed  1-7-93;  8:45  am) 
BILLING  coot  1610-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  92N-0502] 

Animal  Drug  Export;  Interceptor® 
Chewabies 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ciba-Geigy  Animal  Health.  Ciba- 
Geigy  Corp.  has  filed  an  application 
requesting  approval  for  the  export  of  the 
animal  drug  Interceptor®  Chewabies 
(milbemycin  oxime)  to  Canada. 


ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 

Rockville,  MD  20857,  and  to  the  contact 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of 
animal  drugs  under  the  Drug  Export 
Amendments  Act  of  1986  should  also  be 
directed  to  the  contact  person. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  S.  Gates,  Center  for  Veterinary 
Medicine  (HFV-110),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-295-8617. 

SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that  Ciba- 
Geigy  Animal  Health,  Ciba-Geigy  Corp., 
P.O.  Box  18300,  Greensboro,  NC  27419- 
8300,  has  filed  an  application  requesting 
approval  for  the  export  of  the  animal 
drug  Interceptor®  Chewabies 
(milbemycin  oxime)  to  Canada.  The 
product  is  intended  for  use  as  an 
anthelmintic  in  dogs.  The  application 
was  received  and  filed  in  the  Center  for 
Veterinary  Medicine  on  December  11, 

1992,  which  shall  be  considered  the 
filing  date  for  purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  January  18, 

1993,  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 


consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  802  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Veterinary 
Medicine  (21  CFR  5.44). 

Dated:  January  4, 1993. 

Robert  C.  Livingston, 

Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
(FR  Doc.  93-315  Filed  1-7-93;  8:45  am] 

BILLING  COOC  41 60-01 -f 


Health  Resources  and  Services 
Administration 

Announcement  of  Proposed 
Methodology  for  Implementation  of  the 
Statutory  General  Funding  Preference 
for  Selected  Grant  Programs  Under 
Titles  VII  and  VIII  of  the  Public  Health 
Service  Act  for  Fiscal  Year  1993 

AGENCY:  Health  Resources  and  Service 
Administration,  HHS. 

ACTION:  Correction. 

SUMMARY:  In  this  notice  originally 
published  at  57  FR  60212,  on  Friday, 
December  18, 1992,  make  the  following 
correction: 

On  page  60213  at  the  bottom  of  the 
second  column,  the  correct  phone 
number  for  accessing  the  electronic 
bulletin  board,  called  the  BHPr  (Bureau 
of  Health  Professions)  Bulletin  Board,  is 
(301) 443-5913. 

Dated:  December  31, 1992. 

Robert  G.  Hannon, 

Administrator. 

(FR  Doc.  93-312  Filed  1-7-93;  8:45  am] 

BILUNG  CODE  4160-16-M 


National  Vaccine  Injury  Compensation 
Program;  List  of  Petitions  Received 

AGENCY:  Public  Health  Service,  HHS. 
ACTION:  Notice. 

SUMMARY:  The  Public  Health  Service 
(PHS)  is  publishing  this  notice  of 
petitions  received  under  the  National 
Vaccine  Injury  Compensation  Program 
(“the  Program”),  as  required  by  section 
2112(b)(2)  of  the  PHS  Act,  as  amended. 
While  the  Secretary  of  Health  and 
Human  Services  is  named  as  the 
respondent  in  all  proceedings  brought 
by  the  filing  of  petitions  for 
compensation  under  the  Program,  the 
United  States  Claims  Court  is  charged 
by  statute  with  responsibility  for 
considering  and  acting  upon  the 
petitions. 
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FOR  FURTHER  INFORMATION  CONTACT: 

For  information  about  requirements  for 
filing  petitions,  and  the  Program 
generally,  contact  the  Clerk,  United 
States  Claims  Court,  717  Madison  Place, 
NW.,  Washington.  DC  20005,  (202)  633- 
7257.  For  information  on  the  Public 
Health  Service’s  role  in  the  Program, 
contact  the  Administrator,  Vaccine 
Injury  Compensation  Program,  6001 
Montrose  Road,  room  702,  Rockville, 

MD  20852,  (301)  443-6593. 
SUPPLEMENTARY  INFORMATION:  The 
Program  provides  a  system  of  no-fault 
compensation  for  certain  individuals 
who  have  been  injured  by  specified 
childhood  vaccines.  Subtitle  2  of  title 
XXI  of  the  PHS  Act,  42  U.S.C.  300aa- 
10  et  seq,  provides  that  those  seeking 
compensation  are  to  file  a  petition  with 
the  U.S.  Claims  Court  and  to  serve  a 
copy  of  the  petition  on  the  Secretary  of 
Health  and  Human  Services,  who  is 
named  as  the  respondent  in  each 
proceeding.  The  Secretary  has  delegated 
his  responsibility  under  the  Program  to 
PHS.  The  Claims  Court  is  directed  by 
statute  to  appoint  special  masters  who 
take  evidence,  conduct  hearings  as 
appropriate,  and  make  initial  decisions 
as  to  eligibility  for,  and  amount  of, 
compensation. 

A  p^htion  may  be  filed  with  respect 
to  injuries,  disabilities,  illnesses, 
conditions,  and  deaths  resulting  from 
vaccines  described  in  the  Vaccine  Injury 
Table  set  forth  at  section  2114  of  the 
PHS  Act.  This  Table  lists  for  each 
covered  childhood  vaccine  the 
conditions  which  will  lead  to 
compensation  and,  for  each  condition, 
the  time  period  for  occurrence  of  the 
first  symptom  or  manifestation  of  onset 
or  of  significant  aggravation  after 
vaccine  administration.  Compensation 
may  also  be  awarded  for  conditions  not 
listed  in  the  Table  and  for  conditions 
that  are  manifested  after  the  time 
periods  specified  in  the  Table,  but  only 
if  the  petitioner  shows  that  the 
condition  was  caused  by  one  of  the 
listed  vaccines. 

Section  2112(b)(2)  of  the  PHS  Act,  42 
U.S.C.  300aa-12(b)(2),  requires  that  the 
Secretary  publish  in  the  Federal 
Register  a  notice  of  each  petition  filed. 
Set  forth  below  is  a  partial  list  of 
petitions  received  by  PHS  on  October  1, 
1990. 

Section  2112(b)(2)  also  provides  that 
the  special  master  “shall  afford  all 
interested  persons  an  opportunity  to 
submit  relevant,  written  information” 
relating  to  the  following: 

1.  The  existence  of  evidence  “that 
there  is  not  a  preponderance  of  the 
evidence  that  the  illness,  disability, 
injury,  condition,  or  death  described  in 


the  petition  is  due  to  factors  unrelated 
to  the  administration  of  the  vaccine 
described  in  the  petition,”  and 
2.  Any  allegation  in  a  petition  that  the 
petitioner  either 

(a)  “Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injury,  or  condition  not  set  forth  in  the 
Vaccine  Injury  Table  (see  section  2114 
of  the  PHS  Act)  but  which  was  caused 
by”  one  of  the  vaccines  referred  to  in 
the  Table,  or 

(b)  “Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injury,  or  condition  set  forth  in  the 
Vaccine  Injury  Table  the  first  symptom 
or  manifestation  of  the  onset  or 
significant  aggravation  of  which  did  not 
occur  within  the  time  period  set  forth  in 
the  Table  but  which  was  caused  by  a 
vaccine”  referred  to  in  the  Table. 

This  notice  will  also  serve  as  the 
special  master’s  invitation  to  all 
interested  persons  to  submit  written 
information  relevant  to  the  issues 
described  above  in  the  case  of  the 
petitions  listed  below.  Any  person 
choosing  to  do  so  should  file  an  original 
and  three  (3)  copies  of  the  information 
with  the  Clerk  of  the  U.S.  Claims  Court 
at  the  address  listed  above  (under  the 
heading  "For  Further  Information 
Contact”),  with  a  copy  to  PHS  addressed 
to  Director,  Bureau  of  Health 
Professions,  5600  Fishers  Lane,  room  8- 
05,  Rockville,  MD  20857.  The  Court’s 
caption  (Petitioner’s  Name  v.  Secretary 
of  Health  and  Human  Services)  and  the 
docket  number  assigned  to  the  petition 
should  be  used  as  the  caption  for  the 
written  submission. 

Chapter  35  of  title  44,  United  States 
Code,  related  to  paperwork  reduction, 
does  not  apply  to  information  required 
for  purposes  of  carrying  out  the 
Program. 

List  of  Petitions 

1.  Barbara  Simms  on  behalf  of  Donald 
Simms,  Mobile,  Alabama,  Claims  Court' 
Number  90-3026  V 

2.  Frank  Aggazio  on  behalf  of  Antonio 
Aggazio,  Aspinwall,  Pennsylvania,  Claims 
Court  Number  90-3027  V 

3.  Amy  Slaughter,  Rochester,  New  York, 
Claims  Court  Number  90-3028  V 

4.  Daniel  Salerno,  Miami,  Florida,  Claims 
Court  Number  90-3029  V 

5.  Constance  Hamage,  Hawthorne,  Nevada, 
Claims  Court  Number  90-3030  V 

6.  Barbara  Collins  on  behalf  of  Matthew 
Collins,  Pikeville,  Kentucky,  Claims  Court 
Number  90-3031  V 

7.  John  Wall  on  behalf  of  Linda  Wall,  St. 
Louis,  Missouri,  Claims  Court  Number  90- 
3032  V 

8.  Glen  Wilkerson,  Herkimer,  New  York, 
Claims  Court  Number  90-3033  V 

9.  Boatmen’s  National  Bank  on  behalf  of 
Mark  Godfrey,  St.  Louis,  Missouri,  Claims 
Court  Number  90-3034  V 


10.  Patricia  Lewis  on  behalf  of  Jamie  Lewis. 
Crawfbrdsville,  Indiana,  Claims  Court 
Number  90-3035  V 

11.  Kurt  Smallcomb  on  behalf  of  Kameron 
Smallcornb,  Ukiah,  California,  Claims  Court 
Number  90-3036  V 

12.  Robert  Wherley  on  behalf  of  Dianne 
Wherley,  Minneapolis,  Minnesota,  Claims 
Court  Number  90-3037  V 

13.  J^isa  Goodrich,  Toul-Rosiers  AFB. 
France,  Claims  Court  Number  90-3038  V 

14.  Earl  Houtz  on  behalf  of  Angela  Houtz, 
Missoula,  Montana,  Claims  Court  Number 
90-3039  V 

15.  Donald  Jenkins  on  behalf  of  Donald 
Jenkins,  Jr.,  Brentwood,  Tennessee,  Claims 
Court  Number  90-3040  V 

16.  Verlina  Hinojosa,  Ogden,  Utah,  Claims 
Court  Number  90-3041  V 

17.  Albert  Wells  on  behalf  of  Delia 
Hostettler,  Nashville,  Tennessee,  Claims 
Court  Number  90-3042  V 

18.  Valerie  Britt,  Lawrenceville,  Virginia, 
Claims  Court  Number  90-3043  V 

19.  Andrew  McMillian,  Bridgeport, 
Connecticut,  Claims  Court  Number  90-3044 
V 

20.  James  Hughs  on  behalf  of  Cara  Hughs, 
Billings,  Montana,  Claims  Court  Number  90- 
3045  V 

21.  Jennifer  Alcala  on  behalf  of  John 
Alcala,  Deceased,  Loma  Linda,  California, 
Claims  Court  Number  90-3046  V 

22.  Ovidio  Alaniz  on  behalf  of  Omar 
Alaniz,  Chicago,  Illinois,  Claims  Court 
Number  90-3047  V 

23.  Karen  Bicking,  Grand  Marais, 
Minnesota,  Claims  Court  Number  90-3048  V 

24.  William  Angell  on  behalf  of  Christine 
Angell,  Aurora,  Illinois,  Claims  Court 
Number  90-3049  V 

25.  R.  Jay  Cummings  on  behalf  of 
Alexander  Cummings,  Deceased, 
Jacksonville,  Florida,  Claims  Court  Number 
90-3050  V 

26.  Julie  Chapin  on  behalf  of  Aaron 
Chapin,  Aberdeen,  South  Dakota,  Claims 
Court  Number  90-3051  V 

27.  Norman  Bell  on  behalf  of  Lynn  Bell, 
New  Rochelle,  New  York,  Claims  Court 
Number  90-3052  V 

28.  Lynn  Owens  on  behalf  of  Dana  Owens, 
Greenville,  Texas,  Gaims  Court  Number  90- 
3053  V 

29.  Michael  Juliana  on  behalf  of  Kimberly 
Juliana,  Lewisville,  Texas,  Gaims  Court 
Number  90-3054  V 

30.  Patricia  Lankford,  Portland,  Oregon. 
Claims  Court  Number  90-3055  V 

31.  J.  Laurence  McCarty  on  behalf  of 
Laurence  J.  McCarty,  Lexington, 
Massachusetts,  Claims  Court  Number  90- 
3056  V 

32.  Richard  Williams  on  behalf  Dennis 
Williams,  Bay  Springs,  Mississippi,  Gaims 
Court  Number  90-3057  V 

33.  John  Vedrode  on  behalf  of  John  W. 
Vedrode,  Midland  Texas,  Claims  Court 
Number  90-3058  V 

34.  Robert  Longhine  on  behalf  of  James 
Longhine,  Perry,  New  York,  Gaims  Court 
Number  90-3059  V 

35.  Michelle  Edmondson  on  behalf  of 
Davis  Edmondson,  Fruitport,  Michigan, 
Gaims  Court  Number  90-3060  V 
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36.  Robert  Lawson  on  behalf  of  Rajalyn 
Lawson,  Washington.  DC..  Claims  Coart 
Number  90-3061  V 

37.  Mary  and  Marcel  Pincince  on  behalf  of 
Michelle  Pincince,  Clearwater.  Florida, 

Claims  Court  Number  90-3062  V 

38  Eva  Rodriguez  on  behalf  of  Zandra 
Rodriguez,  Fallbrook,  California,  Claims 
Court  Number  90-3063  V 

39.  Bobby  Pence  on  behalf  of  Rebecca 
Pence,  Charleston,  South  Carolina,  Claims 
Court  Number  90-3064  V 

40.  Theresa  Harmon  on  behalf  of  Amanda 
Harmon,  Cleveland,  Ohio,  Claims  Court 
Number  90-3065  V 

41.  )ames  Seaborne  on  behalf  of  Janet 
Seaborne.  Thousand  Oaks,  California,  Claims 
Court  Number  90-3066  V 

42.  Dwight  Jones,  McMinnville,  Tennessee, 
Claims  Court  Number  90-3067  V 

43.  Karen  Machut  on  behalf  of  Joseph 
Machut.  Chicago,  Illinois,  Claims  Court 
Number  90-3068  V 

44.  Mary  Lou  Caufield  on  behalf  of  Louis 
Caufield,  Philadelphia,  Pennsylvania,  Claims 
Court  Number  90-3069  V 

45.  Charles  Murray,  Lake  City,  Florida, 
Claims  Court  Number  90-3070  V 

46.  Herman  Hillman,  Plaucheville, 
Louisiana,  Claims  Court  Number  90-3071  V 

47.  Joan  Umfress  on  behalf  of  Donna 
Umfress,  El  Paso,  Texas, Claims  Court 
Number  90-3072  V 

48.  Phillips  Gallant  on  behalf  of  Ophelia 
Gallant,  Washington,  D.C.,  Claims  Court 
Number  90-3073  V 

49.  Robert  Barton,  Chesterfield.  Missouri, 
Claims  Court  Number  90-3074  V 

50.  Lawrence  Fenn  on  behalf  of  Colleen 
Fenn.  Norwich,  Connecticut,  Claims  Court 
Number  90-3075  V 

51.  Tammy  Moriarty  on  behalf  of  Jenny 
Moriarty,  Jordan,  Minnesota,  Claims  Court 
Number  90-3076  V 

52.  Timothy  Bennett,  Newton,  North 
Carolina, Claims  Court  Number  90-3077  V 

53.  Mary  Ann  Roney  on  behalf  of  Sharyn 
Roney,  Pittsburgh,  Pennsylvania,  Claims 
Court  Number  90-3078  V 

54.  Penelope  Vawter  on  behalf  of  Ellanore 
Vawter,  Beaver  Dam,  Wisconsin,  Claims 
Court  Number  90-3079  V 

55.  Cynthia  Nadeau  on  behalf  of  Gina 
Nadeau,  Panama  City,  Florida,  Claims  Court 
Number  90-3080  V  ' 

56.  Stanley  Warhol  on  behalf  of  Theresa 
Warhol,  Farmingdale,  New  Jersey,  Claims 
Court  Number  90-3081  V 

57.  Susan  Sanders  on  behalf  of  Stephanie 
Sanders.  Albuquerque.  Now  Mexico.  Gleams 
Court  Number  90-3062  V 

58.  Janis  Bailey  on  behalf  of  Jay  Bailey. 
Sharon,  Pennsylvania,  Claims  Court  Number 
90-3063  V 

59.  Joy  Broad  brook  on  behalf  of  Sherry 
Grant,  Bridgeport,  Connecticut.  Claims  Court 
Number  90-3084  V 

60.  Earl  Vader  on  behalf  of  Eric  Voder, 
Sioux  City,  South  Dakota,  Claims  Court 
Number  90-3085  V 

61.  Shelia  Windham,  Pontiac.  Michigan, 
Claims  Court  Number  90-3086  V 

62.  Cheryl  Kupiainan  on  behalf  of  April 
Hall,  Nashville,  Teonasaee,  Claims  Court 
Number  90-3067  V 


63.  Daniel  Peterson,  Sr.,  on  behalf  of  Daniel 
Peterson.  Jr..  Dubuque,  Iowa,  Claims  Court 
Number  90-3088  V 

64.  Roger  Madris  on  behalf  of  Courtney 
Madris,  White  Plains,  New  York.  Claims 
Court  Number  90-3089  V 

65.  Charlotte  May  on  behalf  of  Bruce  May. 
Flint.  Michigan,  Claims  Court  Number 90- 
3090  V 

66.  George  Williams  on  behalf  of  Katherine 
Williams,  Columbus,  Ohio,  Claims  Court 
Number  90-3091  V 

67.  Incoronato  Stasi  on  behalf  of  Anna 
Maria  Stasi,  Glen  Cove.  New  York,  Claims 
Court  Number  90-3092  V 

68.  Bobby  L.  Mikell  on  behalf  of  Robert  W. 
Mikell,  Statesboro,  Georgia,  Claims  Coart 
Number  90-3093  V 

69.  Deanne  Whilhite  on  behalf  of  Joyeelle 
Whilhite,  Pear  Harbor  Naval  Base,  Hawaii. 
Claims  Court  Number  90-3094  V 

70.  Norma  Richardson  on  behalf  of  Megan 
Richardson,  Columbus.  Ohio,  Claims  Court 
Number  90-3095  V 

71.  Mary  Vargo,  Oregon,  Ohio,  Claims 
Court  Number  90-3096  V 

72.  Lee  Fisher  on  behalf  of  Matthew  Fisher, 
Greenbrae,  California,  Claims  Court  Number 
90-3097  V 

73.  David  Mailing  on  behalf  of  Elizabeth 
Marling.  Lake  Station,  Indiana,  Claims  Court 
Number  90-3098  V 

74.  Louis  Dean  on  behalf  of  Daniel  Dean, 
Greensboro.  North  Carolina,  Claims  Court 
Number  90-3099  V 

75.  Amanda  Glover,  Chillicothe,  Ohio, 
Claims  Court  Number  90-3100  V 

76.  Teresa  Dvorak  on  behalf  of  Michelle 
Brilev.  Irving,  Texas.  Claims  Court  Number 
90-3101  V 

77.  Katherine  Nelson  on  behalf  of  Mary 
Nelson.  Colorado  Springs.  Colorado.  Claims 
Court  Number  90-3102  V 

78.  Larry  Grinder  on  behalf  of  Jeremy 
Grinder,  Biloxi,  Mississippi,  Claims  Court 
Number  90-3103  V 

79.  Barbara  Sacco  on  behalf  of  Louis  Sacco, 
New  Haven,  Connecticut,  Claims  Court 
Number  90-3104  V 

80.  Constance  Belda,  Oregon  City,  Oregon, 
Claims  Court  Number  90-3105  V 

81.  Deak  Sherrell  on  behalf  of  Kimberly 
Sherrell,  Merced,  California,  Claims  Court 
Number  90-3106  V 

82.  Kecis  Butler  on  behalf  of  Tyrone  Butler, 
Deceased,  Covington,  Tennessee,  Claims 
Court  Number  90-3107  V 

83.  Clarence  Brown  on  behalf  of  Michael 
Brown,  Deceased,  Indianapolis,  Indiana, 
Claims  Court  Number  90-3108  V 

84.  Jill  Litwiller,  Manson,  Iowa,  Claims 
Court  Number  90-3109  V 

85.  Glade  Johnson  on  behalf  of  Kendra 
Johnson,  Granger,  Utah,  Claims  Court 
Number  90-3110  V 

86.  Joy  Broad  brook  on  behalf  of  Sherry 
Grant,  Bridgeport,  Connecticut,  Claims 
Council  Number  90-3111  V 

87.  Janet  Winfield,  Baltimore,  Maryland, 
Claims  Court  Number  90-3112  V 

88.  Diane  Brown  on  behalf  of  Steven 
Brown,  Chicago,  Illinois,  Claims  Court 
Number  90^3113  V 

89.  Steven  Brinkley  on  behalf  of  Chad 
Brinkley,  Denver,  Colorado,  Claims  Court 
Number  90-3114  V 


90.  Maria  Rodriguez  on  behalf  of  Katya 
Pillich,  Carolina,  Puerto  Rico,  Claims  Court 
Number  90-3115  V 

91.  Thou  and  Ly  Do  on  behalf  of  Uyen  Do, 
Savannah,  Georgia,  Claims  Court  Number 
90-3116  V 

92.  Colin  Nelson  on  behalf  of  Brett  Nelson, 
Minneapolis,  Minnesota,  Claims  Court 
Number  90-3117  V 

93.  Virginia  Saltzman  on  behalf  of  Corey 
Saitzman,  Deceased,  Bozeman,  Montana, 
Claims  Court  Number  90-3118  V 

94.  Julia  Sing  on  behalf  of  John  Salmond, 
Los  Gatos.  California,  Claims  Court  Number 
90-3119  V 

95.  Richard  Myers  on  behalf  of  Johnathan 
Myers,  Corvallis,  Oregon,  Claims  Court 
Number  90-3120  V 

96.  Robert  O’Hara,  Jamaica,  New  York, 
Claims  Court  Number  90-3121  V 

97.  Frances  LeFavor,  Chicago,  Illinois, 
Claims  Court  Number  90-3122  V 

98.  Scott  McMillan  on  behalf  of  Rachel 
McMillan,  Rochester,  New  York,  Claims 
Court  Number  90-3123  V 

99.  Jeffrey  Agee  on  behalf  of  Marshall 
Agee,  Abilene,  Texas,  Claims  Court  Number 
90-3124 V 

100.  Carol  Tharp  on  behalf  of  Jennifer 
Tharp,  Texarkana,  Texas,  Claims  Court 
Number  90-3125  V 

101.  David  Little  on  behalf  of  David  Little, 
U,  Winston  Salem,  North  Carolina,  Claims 
Court  Number  90-3126  V 

102.  Pete  Ross  on  behalf  of  Peter  Ross, 
Hazard.  Kentucky,  Claims  Court  NuiRber  90- 
3127  V 

103.  Robert  Haugh  on  behalf  of  Kevin 
Haugh,  Nashville,  Tennessee,  Claims  Court 
Number  90-3128  V 

104.  Loretta  Kauffman  of  behalf  of  Allison 
Berry,  Houston,  Texas,  Claims  Court  Number 
90-3129  V 

105.  David  Augustine  on  behalf  of  Denise 
Augustine,  Milpitas,  California,  Claims  Court 
Number  90-3130  V 

106.  Debra  Russell,  Cut  Bank,  Montana, 
Claims  Court  Number  90-3131  V 

107.  Bridgette  Heller.  Evanston.  Illinois, 
Claims  Court  Number  90-3132  V 

108.  James  Iaculla,  Philadelphia. 
Pennsylvania,  Claims  Court  Number  90-3133 
V 

109.  Doris  Powell  on  behalf  of  Donny 
Powell,  Shreveport,  Louisiana,  Claims  Court 
Number  90-3134  V 

110.  Jacqueline  Almeida  on  behalf  of 
Norman  Alemida,  Fall  River,  Massachusetts, 
Claims  Court  Number  90-3135  V 

111.  Kathleen  Slattery,  Lincoln,  Nebraska, 
Claims  Court  Number  90-3136  V 

112.  Oscar  Wolf  on  behalf  of  Michael  Wolf, 
Deceased,  Niagara  Falls,  New  York,  Claims 
Court  Number  90-3137  V 

113.  Oscar  Wolf  on  behalf  of  Melissa  Wolf, 
Niagara  Falls,  New  York,  Claims  Court 
Number  90-3138  V 

114.  Leslie  Raid,  Salina,  Kansas.  Claims 
Court  Number  90-3139  V 

115.  Robert  Dinges  on  behalf  of  Christian 
Dinges,  Pittsburgh,  Pennsylvania,  Claims 
Court  Number  90-3140  V 

116.  Faith  Frey  on  behalf  of  Shawn 
Brunner,  Allentown,  Pennsylvania, Claims 
Court  Number  90-3141 V 
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117.  Gene  Evans  on  behalf  of  Tammy 
Evans,  Deceased,  Charlotte,  North  Carolina, 
Claims  Court  Number  90-3142  V 

118.  Lisa  Rogers,  Salina,  Kansas,  Claims 
Court  Number  90-3143  V 

119.  Albert  Bauer  on  behalf  of  Ernest 
Bauer,  Skokie,  Illinois,  Claims  Court  Number 
90-3144  V 

120.  Foster  Nelson  on  behalf  of  Heather 
Nelson,  Cleveland,  Texas,  Claims  Court 
Number  90-3145  V 

121.  Deborah  Zingale,  Denver,  Colorado, 
Claims  Court  Number  90-3146  V 

122.  A.M.  Guy  on  behalf  of  Cecil  Guy, 
Columbia,  Louisiana,  Claims  Court  Number 
90-3147  V 

123.  Sandra  Hazeltine  on  behalf  of 
Nickolas  Hazeltine,  Penacook,  New 
Hampshire,  Claims  Court  Number  90-3148  V 

124.  Toni  Foster  on  behalf  of  Christian 
Branch,  Brooklyn,  New  York,  Claims  Court 
Number  90-3149  V 

125.  Janet  Patterson,  East  Moline,  Illinois, 
Claims  Court  Number  90-3150  V 

126.  Herbert  Horil,  Chalmette,  Louisiana, 
Claims  Court  Number  90-3151  V 

127.  Don  Stevenson  on  behalf  of  Emily 
Stevenson,  Ogden,  Utah,  Claims  Court 
Number  90-3152  V 

128.  Lorraine  Gonzales,  Detroit,  Michigan, 
Claims  Court  Number  90-3153  V 

129.  John  Bell,  Sr.  on  behalf  of  John  Bell, 

Jr.,  Atlanta,  Georgia,  Claims  Court  Number 
90-3154  V 

130.  Thomas  Molhook,  Bakersfield, 
California,  Claims  Court  Number  90-3155  V 

131.  Cheryl  Lewis,  Devils  Lake,  North 
Dakota,  Claims  Court  Number  90-3156  V 

132.  Jackie  Meredith  on  behalf  of  Sara 
Meredith,  New  Albany,  Indiana,  Claims 
Court  Number  90-3157  V 

133.  Carrie  Zampino  on  behalf  of  Kathleen 
Zampino,  Girard,  Pennsylvania,  Claims  Court 
Number  90-3158  V 

134.  Marlene  Finley  on  behalf  of  Jamie 
Finley,  Dearborn,  Michigan,  Claims  Court 
Number  90-3159  V 

135.  Darryl  and  Tyiese  Clark  on  behalf  of 
Keyonna  Clark,  La  Plata,  Maryland,  Claims 
Court  Number  90-3160  V 

136.  Francis  Mayer,  Port  Washington, 
Wisconsin,  Claims  Court  Number  90-3161  V 

137.  Jennifer  Payne,  Albuquerque,  New 
Mexico,  Claims  Court  Number  90-3162  V 

138.  Sue  Patzer  on  behalf  of  Joshua  Patzer, 
Vallejo,  California,  Claims  Court  Number  90- 
3163  V 

139.  Ronald  Moline  on  behalf  of  Sean 
Moline,  Raytown,  Missouri,  Claims  Court 
Number  90-3164  V 

140.  Shirley  Rae  Weaver  Nelson,  Ogden, 
Utah,  Claims  Court  Number  90-3165  V 

141 .  Anna  Wilkerson  on  behalf  of  Darrell 
Wilson,  Washington,  Pennsylvania,  Claims 
Court  Number  90-3166  V 

142.  Bruce  Presley  on  behalf  of  Bruce 
Douglas  Presley,  Ann  Arbor,  Michigan, 
Claims  Court  Number  90-3167  V 

143.  Mami  Etherton  on  behalf  of  Kasey 
Etherton,  Gastonia,  North  Carolina,  Claims 
Court  Number  90-3168  V 

144.  Floyd  Gunther  on  behalf  of  Floyd 
Gunther,  Jr.,  Aiken,  South  Carolina,  Claims 
Court  Number  90-3169  V 

145.  Catherine  Heller  on  behalf  of  Carolyn 
Heller,  Detroit,  Michigan,  Claims  Court 
Number  90-3170  V 


146.  Bernard  Kilday  on  behalf  of  James 
Kilday,  Arlington,  Virginia,  Claims  Court 
Number  90-3171  V 

147.  Irene  Russell  on  behalf  of  John 
Russell,  Pittsburgh,  Pennsylvania,  Claims 
Court  Number  90-3172  V 

148.  Michael  Dyer,  Battle  Creek,  Michigan, 
73,  Claims  Court  Number  90-3173  V 

149.  Leslie  Hudson  on  behalf  of  Jared 
DeFazio,  Delmar,  New  York,  Claims  Court 
Number  90-3174  V 

150.  Rajendra  Desai  on  behalf  of  Kiran 
Desai,  Deceased,  Evanston,  Illinois,  Gaims 
Court  Number  90-3175  V 

151.  Annette  Spanier  on  behalf  of  Jared 
Spanier,  Langdon,  North  Dakota,  Claims 
Court  Number  90-3176  V 

152.  Jonathan  Alberding,  Tucson.  Arizona, 
Claims  Court  Number  90-3177  V 

153.  Anna  Low  on  behalf  of  Robert  Low, 
Orange,  California,  Gaims  Court  Number  90- 
3178  V 

154.  Nanelie  Racz  on  behalf  of  Charles 
Racz,  Key  West,  Florida,  Claims  Court 
Number  90-3179  V 

155.  Lucille  McCauley  on  behalf  of  Joseph 
McCauley,  Oklahoma  Gty,  Oklahoma, 

Claims  Court  Number  90-3180  V 

156.  Barbara  Johnson  on  behalf  of  Brandon 
Johnson,  Stone  Mountain,  Georgia,  Claims 
Court  Number  90-3181  V 

157.  Martha  McWilliams,  Little  Rock, 
Arkansas,  Gaims  Court  Number  90-3182  V 

158.  Patricia  Dyer  on  behalf  of  Samurah 
Sykes,  Mt.  Pleasant,  Pennsylvania,  Claims 
Court  Number  90-3183  V 

159.  Lori  Bodga,  Chicago,  Illinois,  Gaims 
Court  Number  90-3184  V 

160.  Cynettie  Sanders  on  behalf  of  Nartisa 
Sanders,  Warner  Robins,  Georgia,  Gaims 
Court  Number  90-3185  V 

161.  Carolyn  Sipes  on  behalf  of  Jeremy 
Sipes,  Jackson,  Michigan,  Claims  Court 
Number  90-3186  V 

162.  Phyllis  Sutton  on  behalf  of  Jeffrey 
Silke,  Deceased,  Denver,  Colorado,  Claims 
Court  Number  90-3187  V 

163.  Richard  Martinez  on  behalf  of  John- 
Paolo  Martinez,  Albuquerque,  New  Mexico, 
Claims  Court  Number  90-3188  V 

164.  Debrah  Reiter,  Sioux  Falls,  South 
Dakota,  Claims  Court  Number  90-3189  V 

165.  Steven  Haas  on  behalf  of  Andrew 
Haas,  King  of  Prussia,  Pennsylvania,  Claims 
Court  Number  90-3190  V 

166.  Nick  Pamell  on  behalf  of  Christine 
Parnell,  Dallas,  Texas,  Claims  Court  Number 
90-3191 V 

167.  Rosemary  Kalil  on  behalf  of  Anjuli 
Mendoza,  Houston,  Texas,  Claims  Court 
Number  90-3192  V 

168.  Robert  Adams  on  behalf  of  Tina 
Adams,  Great  Lakes,  Illinois,  Claims  Court 
Number  90-3193  V 

169.  Angela  Thompson  on  behalf  of 
Terrance  Thompson,  Houston,  Texas,  Claims 
Court  Number  90-3194  V 

170.  Dennis  Black  on  behalf  of  Daniel 
Black,  Rapid  City,  South  Dakota,  Claims 
Court  Number  90-3195  V 

171.  Martin  Andrews,  Cotonou, 
DAHOMEY,  West  Africa,  Gaims  Court 
Number  90-3196  V  and  90-3197  V 

172.  Robert  Jones,  Barbourville,  Kentucky, 
Claims  Court  Number  90-3198  V 


173.  Janet  McCutchan  on  behalf  of  Stacey 
McCutchan,  Lafayette,  Indiana,  Gaims  Court 
Number  90-3199  V 

174.  Alberta  Williams  on  behalf  of  Billy 
Rowlett,  Jr.,  Stickney,  Illinois,  Claims  Court 
Number  90-3200  V 

175.  Robert  Joseph  on  behalf  of  Lesley 
Joseph,  Deceased,  Evanston,  Illinois,  Claims 
Court  Number  90-3201  V 

176.  Clyde  Shaw  on  behalf  of  Brian  Shaw, 
Seattle,  Washington,  Gaims  Court  Number 
90-3202  V 

177.  Daniel  Eichten  on  behalf  of  Debra 
Eichten,  Roseville,  Minnesota,  Claims  Court 
Number  90-3203  V 

178.  Muriel  Christman  on  behalf  of  Cole 
Christman,  Bakersfield,  California,  Claims 
Court  Number  90-3204  V  and  90-3205  V 

179.  Jacquelyn  Peterson  on  behalf  of 
Matthew  Peterson,  Poughkeepsie,  New  York. 
Gaims  Court  Number  90-3206  V 

180.  Diane  Bradfield  on  behalf  of  Mindy 
Bradfield,  Wilmington,  Delaware,  Claims 
Court  Number  90-3207  V 

181.  Muriel  Ellis,  Homer,  New  York. 

Claims  Court  Number  90-3208  V 

182.  Shirley  Shaw  on  behalf  of  Shirley  Jean 
Preston,  Chester,  Pennsylvania,  Claims  Court 
Number  90-3209  V 

183.  Danny  Davidson  on  behalf  of  Erin 
Davidson,  Arcadia,  Louisiana,  Claims  Court 
Number  90-3210  V 

184.  Adrian  Diaz,  Coral  Gables,  Florida, 
Claims  Court  Number  90-3211  V 

185.  Jill  DeValk  on  behalf  of  Matthew 
DeValk,  Kankakee,  Illinois,  Claims  Court 
Number  90-3212  V 

186.  Richard  Maccabe  on  behalf  of  Kenneth 
Maccabe,  Reynoldsburg,  Ohio,  Claims  Court 
Number  90-3213  V 

187.  Jack  Nichols  on  behalf  of  Frederick 
Nichols,  Denver,  Colorado,  Claims  Court 
Number  90-3214  V 

188.  Steven  Brinkley  on  behalf  of  Cecille 
Brinkley,  Deceased,  Greeley,  Colorado, 
Claims  Court  Number  90-3215  V 

189.  Christopher  Sheffield,  Chattanooga, 
Tennessee,  Claims  Court  Number  90-3216  V 

190.  Joan  Arrowood  on  behalf  of  Mark 
Arrowood,  Deceased,  Doy  lest  own, 
Pennsylvania,  Claims  Court  Number  90-3217 
V 

191.  Eugene  Robinson  on  behalf  of  Jesse 
Robinson,  USAF,  United  Kingdom,  Claims 
Court  Number  90-3218  V 

192.  Patricia  Kennedy  on  behalf  of  Charles 
Kennedy,  Elizabethtown,  Kentucky,  Claims 
Court  Number  90-3219  V 

193.  Gary  Sisler  on  behalf  of  Carrie  Sisler, 
Hutchinson,  Kansas,  Claims  Court  Number 
90-3220  V 

194.  Stephen  Paolantonio  on  behalf  of 
Stephen  Eli  Paolantonio,  Deceased,  Bryn 
Mawr,  Pennsylvania,  Gaims  Court  Number 
90-3221  V 

195.  Keith  Dale  Baker,  Tahlequah, 
Oklahoma,  Gaims  Court  Number  90-3222  V 

196.  Patricia  Lesniak  on  behalf  of 
Christopher  Lesniak,  Wheeling,  Illinois, 
Claims  Court  Number  90-3223  V 

197.  Ann  Barbour,  Burlington,  Vermont, 
Claims  Court  Number  90-3224  V 

198.  Robert  Siwy,  Lackawanna,  New  York, 
Claims  Court  Number  90-3225  V 


! 
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Dated:  December  31, 1992. 

Robert  G.  Hannon, 

Administrator. 

[FR  Doc.  93-313  Filed  1-7-93;  8:45  am] 

BILLING  CODE  4160-1S-M 


National  Institutes  of  Health 

National  Cancer  Institute;  Meeting  of - 
the  Cancer  Biology-Immunology 
Contracts  Review  Committee 
(Subcommittee  C) 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting  of 
Subcommittee  C,  of  the  Cancer  Biology- 
Immunology  Contracts  Review 
Committee,  National  Cancer  Institute, 
National  Institutes  of  Health,  January 
27-29, 1993,  at  the  Chevy  Chase 
Holiday  Inn,  in  the  Chase  Conference 
Room,  5520  Wisconsin  Avenue,  Chevy 
Chase,  Maryland  20814.  This  meeting 
will  be  open  to  the  public  on  January  27 
form  8:30  a.m.  to  9:30  a.m.  to  discuss 
administrative  details.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4}  and 
552(b)(6).  title  5,  U.S.C.  and  section 
10(d)  of  Public  Law  92—463,  the  meeting 
will  be  closed  to  the  public  from  9:30 
a.m.  on  January  27  to  adjournment  on 
January  29  for  the  review,  discussion, 
and  evaluation  of  individual  contract 
proposals.  These  proposals  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
proposals,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Committee  Management  Officer, 
National  Cancer  Institute,  Building  31, 
room  10A06,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892,  Tel. 
301/496-5708.  will  provide  summaries 
of  the  meeting  and  rosters  of  committee 
members  upon  request. 

Dr.  Lalita  D.  Palekar,  Scientific 
Review  Administrator,  Cancer  Biology- 
Immunology  Contracts  Review 
Subcommittee  C.  5333  Westbard 
Avenue,  room  805,  Bethesda.  Maryland 
20892,  Tel.  301/496-7575,  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Canoar  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower, 
93.399,  Cancer  Control) 


Dated:  December  24, 1992. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  93-428  Filed  1-7-93;  8:45  ami 
BILUNG  CODE  4140-01-M 


National  Institutes  of  Health  (NIH) 

National  Institute  on  Aging;  Meeting  of 
the  National  Advisory  Council  on 
Aging 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  Council  on 
Aging.  National  Institute  on  Aging, 
January  28-2S,  1993,  to  be  held  at  the 
National  Institutes  of  Health.  Building  1, 
Wilson  Hall,  Bethesda,  Maryland.  This 
meeting  will  be  open  to  the  public  on 
Thursday,  January  28,  from  8:30  a.m. 
until  1:30  p.m.  for  a  status  report  by  the 
Acting  Director,  NLA;  a  report  on  the 
Geriatrics  Program,  a  report  on  the 
Working  Group  on  Program,  a  report  on 
the  Advisory  Committee  to  the  Director, 
and  a  report  on  minority  activities.  The 
meeting  will  be  open  again  on  Friday, 
January  29  from  9  a.m.  until 
adjournment  for  a  report  on  the  NIA 
Intramural  Research  Program. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  secs.  552b(c)(4)  and  552b(cH6), 
title  5,  U.S.C  and  section  10(d)  of 
Public  Law  92-463,  the  meeting  of  the 
Council  will  be  closed  to  the  public  on 
January  28  from  1:30  p.m.  to  recess  for 
the  review,  discussion  and  evaluation  of 
grant  applications. 

The  applications  and  the  discussions 
could  reveal  confidential  trade  secrets 
or  commercial  property  such  as 
patentable  material  and  personal 
information  concerning  individuals 
associated  with  the  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Ms.  June  McCann,  Committee 
Management  Officer  for  the  National 
Institute  on  Aging,  National  Institutes  of 
Health,  Gateway  Building,  7201 
Wisconsin  Avenue,  suite  2C218, 
Bethesda,  Maryland  20892  (301/496- 
9322),  will  provide  a  summary  of  the 
meeting  and  a  roster  of  committee 
members  upon  request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.866,  Aging  Research. 
National  Institutes  of  Health.) 

Dated:  December  24. 1992. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

[FR  Doc  93-432  Filed  1-7-93: 8:45  ami 

BILLING  CODE  4140-01-41 


National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Meeting  of  the 
National  Advisory  Council  on  Alcohol 
Abuse  and  Alcoholism 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  Council  on 
Alcohol  Abuse  and  Alcoholism, 

National  Institute  on  Alcohol  Abuse  and 
Alcoholism,  February  4  and  5, 1993, 
Bethesda  Marriott  Hotel,  5151  Pooks 
Hill  Road,  Bethesda,  MD  20814. 

This  meeting  will  be  open  to  the 
public  on  February  4  from  9  a.m.  to  3 
p.m.  to  discuss  administrative  details  or 
other  issues  relating  to  council 
activities.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  secs.  552b(c)(4)  and  552b(c)(6), 
title  5,  U.S.C.  and  section  10(d)  of 
Public  Law  92-463,  the  meeting  will  be 
closed  to  the  public  on  February  4  from 
3  p.m.  to  adjournment  on  February  5  for 
the  review,  discussion  and  evaluation  of 
individual  grant  applications.  The 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  application,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

In  accordance  with  the  provisions  set 
forth  in  sec.  552b(c)(9)(B),  title  5,  U.S.C., 
the  Council  meeting  will  also  be  closed 
to  the  public  on  February  4  from  3  p.m. 
to  adjournment  on  February  5  for 
possible  discussion  and  preparation  of 
comments  Council  may  wish  to  submit 
to  the  Director,  NIH,  for  inclusion  in  the 
biennial  report  to  the  Congress. 
Premature  disclosure  of  such 
information  would  significantly 
frustrate  implementation  of  proposed 
agency  actions, 

Ms.  Diana  Widner,  NIAAA  Committee 
Management  Officer,  National  Institute 
on  Alcohol  Abuse  and  Alcoholism, 
Parklawn  Building,  room  16G-20,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
Telephone:  301/443-4375  will  provide  a 
summary  of  the  meeting,  roster  of 
council  members,  and  substantive 
program  information  upon  request. 

Dated:  December  24, 1992. 

Susan  K.  Feldman, 

Committee  Management  Officet,  JIH. 

[FR  Doc.  93-r429  Filed  1-7-93;  8:45  am] 

BILLING  CODE  414S-01-M 
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National  Institute  of  Allergy  and 
Infectious  Diseases;  Meetings: 

National  Advisory  Allergy  and 
Infectious  Diseases  Council;  Acquired 
Immunodeficiency  Syndrome 
Subcommittee;  Allergy  and 
Immunology  Subcommittee; 
Microbiology  and  Infectious  Diseases 
Subcommittee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  Allergy  and 
Infectious  Diseases  Council,  National 
Institute  of  Allergy  and  Infectious 
Diseases,  and  its  Subcommittees  on 
February  8-10, 1993.  Meetings  of  the 
NAAIDC  Allergy  and  Immunology 
Subcommittee  and  NAAIDC 
Microbiology  and  Infectious  Diseases 
Subcommittee  will  be  held  at  the 
National  Institutes  of  Health.  Building 
31C,  Bethesda,  Maryland  20892.  The 
meeting  of  the  NAADIC  Acquired 
Immunodeficiency  Syndrome 
Subcommittee  will  be  held  at  the 
Bethesda  Holiday  Inn,  8120  Wisconsin 
Avenue,  Bethesda,  Maryland  20814. 

The  meeting  of  the  hill  Council  will 
be  open  to  the  public  on  February  8  in 
conference  room  6  from  approximately 
1  p.m.  until  3:30  p.m.  for  opening 
remarks  of  the  Institute  Director, 
discussion  of  procedural  matters, 
Council  business,  and  a  report  from  the 
Institute  Director  which  will  include  a 
discussion  of  budgetary  matters.  The 
primary  program  will  include  a 
discussion  by  the  Director,  Division  of 
Research  Grants  on  issues  related  to 
~  NIAID  referred  applications  on  applied 
clinical  research,  as  well  as 
presentations  on  Chronic  Fatigue 
Syndrome,  Lyme  Disease,  congressional 
mandates  regarding  AIDS  Clinical  Trial 
Units,  refinements  in  the  select  pay 
process,  and  an  update  on  large  scale 
vaccine  trials. 

On  February  9  the  meetings  of  the 
NAAIDC  Allergy  and  Immunology 
Subcommittee  and  NAAIDC 
Microbiology  and  Infectious  Diseases 
Subcommittee  will  be  open  to  the 
public  from  8:30  a.m.  until  recess.  Both 
subcommittees  will  meet  at  the  National 
Institutes  of  Health,  Building  31C  in 
conference  rooms  9  and  6  respectively. 
The  meeting  of  the  NAAIDC  Acquired 
Immunodeficiency  Syndrome 
Subcommittee  will  be  open  to  the 
public  from  8  a.m.  until  recess  on 
February  9  and  from  8  a.m.  until 
adjournment  on  February  10.  The 
subcommittee  will  meet  in  the 
Versailles  Ballroom,  Bethesda  Holiday 
Inn,  8120  Wisconsin  Avenue,  Bethesda, 
Maryland. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 


552b(c)(6),  title  5,  U.S.C.  and  sec.  10(d) 
of  Public  Law  92-463,  the  meeting  of 
the  NAAIDC  Acquired 
Immunodeficiency  Syndrome 
Subcommittee,  NAAIDC  Allergy  and 
Immunology  Subcommittee  and  the 
NAAIDC  Microbiology  and  Infectious 
Diseases  Subcommittee  will  be  closed  to 
the  public  for  approximately  three  hours 
for  review,  evaluation,  and  discussion  of 
individual  grant  applications.  It  is 
anticipated  that  this  will  occur  from 
8:30  a.m.  until  approximately  1  p.m.  on 
February  8,  in  conference  rooms  4, 9 
and  6  respectively.  The  meeting  of  the 
full  Council  will  be  closed  from 
approximately  3:30  p.m.  until  recess  on 
February  8  for  the  review,  discussion, 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  end 
personel  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Patricia  Randall,  Office  of 
Research  Reporting  and  Public 
Response,  National  Institute  of  Allergy 
and  Infectious  Diseases,  Building  31, 
room  7A32,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892, 
telephone  301-496-5717,  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members  upon  request. 

Dr.  John  J.  McGowan,  Director, 
Division  of  Extramural  Activities, 
NIAID,  NIH,  Solar  Building,  room  4C07, 
6003  Executive  Boulevard,  Rockville, 
Maryland  20892,  telephone  301-496- 
7291,  will  provide  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93-855,  Immunology.  Allergic 
and  Immunologic  Diseases  Research ;  93.856, 
Microbiology  and  Infectious  Disease-, 
Research,  National  Institutes  of  Health.) 

Dated:  December  24, 1992. 

Susan  K.  Feldman, 

Committee  Management  Officer.  NIH. 

(FR  Doc  93-430  Filed  1-7-93;  8:45  ansi 
BtLUMO  CODE  4140-01-M 


National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases; 
Meeting  of  the  National  Diabetes  and 
Digestive  and  Kidney  Diseases 
Advisory  Council  and  its 
Subcommittees 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting  of 
the  National  Diabetes  and  Digestive  and 
Kidney  Diseases  Advisory  Council  and 
its  subcommittees,  National  Institute  of 
Diabetes  and  Digestive  and  Kidney 


Diseases,  on  February  10-11, 1993, 
Conference  Room  10,  Building  31, 
National  Institutes  of  Health,  Bethesda, 
Maryland.  The  meeting  will  be  open  to 
the  public  February  10,  from  8:30  a.m. 
to  12  noon  and  again  on  February  11, 
from  10  a.m.  to  adjournment  to  discuss 
administrative  details  relating  to 
Council  business  and  special  reports. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  secs.  552b(c)(4)  and  552b(c)(6), 
title  5,  U.S.C.  and  section  10(d)  of 
Public  Law  92-463,  the  subcommittee 
and  full  Council  meeting  will  be  closed 
to  the  public  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  The  following 
subcommittees  will  be  closed  to  the 
public  on  February  10,  from  1  to  5  p.m.: 
Diabetes,  Endocrine  and  Metabolic 
Diseases;  Digestive  Diseases  and 
Nutrition;  and  Kidney,  Urologic  and 
Hematologic  Diseases.  The  full  Council 
meeting  will  be  closed  on  February  11, 
from  8:30  a.m.  to  10  a.m. 

These  deliberations  could  reveal 
confidential  trade  secrets  or  commercial 
property,  such  as  patentable  materials, 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Further  information  concerning  the 
Council  meeting  may  be  obtained  from 
Dr.  Walter  Stolz,  Executive  Secretary, 
National  Diabetes  and  Digestive  and 
Kidney  Diseases  Advisory  Council, 
NIDDK,  Westwood  Building,  room  657, 
Bethesda,  Maryland  20892,  (301)  496- 
7277. 

A  summary  of  the  meeting  and  roster 
of  the  members  may  be  obtained  from 
the  Committee  ManagemenbCffice, 
NIDDK,  Building  31,  room  9A19, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892,  (301)  496-6917. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849,  Diabetes,  Endocrine 
and  Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health) 

Dated:  December  24, 1992. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  93-431  Filed  1-7-93;  8:45  am) 

BtLUMO  CODE  4140-01-M 
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National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Meeting  of  the  Research  Priorities 
Subcommittee  of  the  National 
Deafness  and  Other  Communication 
Disorders  Advisory  Board 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Research  Priorities  Subcommittee  of 
the  National  Deafness  and  Other 
Communication  Disorders  Advisory 
Board  on  February  19, 1993.  The 
meeting  will  take  place  from  9  a.m.  to 
11:30  a.m.  in  Conference  Room  7, 
Building  31C,  National  Institutes  of 
Health,  9000  Rockville  Pike,  Bethesda, 
Maryland  20892,  and  will  be  conducted 
as  a  telephone  conference  with  the  use 
of  a  speaker  phone. 

The  meeting,  which  will  be  open  to 
the  public  from  9  a.m.  to  11:10  a.m.,  is 
being  held  to  discuss  scientific  advances 
in  the  field  of  hearing  and  hearing 
impairment  since  the  National  Strategic 
Research  Plan  for  that  area  was 
developed.  Attendance  by  the  public 
will  be  limited  to  the  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sec.  552b(c)(6),  title  5,  U.S.C. 
and  section  10(d)  of  Public  Law  92—463, 
the  meeting  will  be  closed  to  the  public 
from  11:10  a.m.  to  adjournment  for  the 
discussion  and  recommendation  of 
individuals  to  serve  as  consultants  to 
the  Research  Priorities  Subcommittee. 
This  discussion  could  reveal  personal 
information  concerning  these 
individuals,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Summaries  of  the  Subcommittee’s 
meeting  and  a  roster  of  members  may  be 
obtained  from  Ms.  Mirene  Boemer, 
Acting  Executive  Director,  National 
Deafness  and  Other  Communication 
Disorders  Advisory  Board,  Building  31, 
room  3C08,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892,  301- 
402-1129,  upon  request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173,  Biological  Research 
Related  to  Deafness  and  Other 
Communication  Disorders.) 

Dated:  December  24, 1992. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  93-433  Filed  1-7-93;  8:45  am) 
BILUNG  CODE  4140-01 -M 


National  Institute  on  Drug  Abuse; 
Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting  of  an 
advisory  committee  of  the  National 
Institute  on  Drug  Abuse  for  January 
1993. 


The  National  Advisory  Council  on 
Drug  Abuse  will  be  performing  review 
of  applications  for  Federal  assistance; 
therefore,  portions  of  this  meeting  will 
be  closed  to  the  public  as  determined  by 
the  Director,  NIH,  in  accordance  with  5 
U.S.C.  552b(c)(4)  and  552b(c)(6)  and 
section  10(d)  of  Public  Law  92-463. 

Summaries  of  the  meetings  and 
rosters  of  committee  members  may  be 
obtained  from:  Ms.  Camilla  L.  Holland, 
NIDA  Committee  Management  Officer, 
National  Institutes  of  Health,  Parklawn 
Building,  room  10-42,  5600  Fishers 
Lane,  Rockville,  MD  20857  (Telephone: 
301/443-2755). 

Substantive  program  information  may 
be  obtained  from  file  contacts  whose 
names,  room  numbers,  and  telephone 
numbers  are  listed  below. 

Committee  Name:  National  Advisory 
Council  on  Drug  Abuse. 

Meeting  Date:  January  27-28, 1993. 

Place:  National  Institutes  of  Health, 
Building  31C,  Conference  Room  10, 
9000  Rockville  Pike,  Bethesda, 
Maryland  20892. 

Open:  January  27, 1993,  9  a.m.-l 
p.m.,  January  28, 1993,  9  a.m.-5  p.m. 

Closed:  January  27, 1993, 1  p.m.-5 
p.m. 

Contact:  Michael  S.  Backenheimer, 
Ph.D,  room  10-42,  Parklawn  Building, 
Telephone  (301)  443-2755. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.277,  Drug  Abuse 
Research  Scientist  Development  and 
Research  Scientist  Awards;  93.278,  Drug 
Abuse  National  Research  Service  Awards  for 
Research  Training;  93.279,  Drug  Abuse 
Research  Programs.) 

Dated:  December  24, 1992. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  93-434  Filed  1-7-93;  8:45  am) 
BILUNG  CODE  4140-01 -M 


National  Institute  on  Drug  Abuse; 
Meetings 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meetings  of 
the  review  committees  of  the  National 
Institute  on  Drug  Abuse  for  February 
1993. 

These  meetings  will  be  open  to  the 
public  for  approximately  one-half  hour 
at  the  beginning  of  the  first  day  of  the 
meeting  for  announcements  and  reports 
of  administrative,  legislative,  and 
program  development.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

As  indicated  below,  in  accordance 
with  provisions  set  forth  in  section 
552b(c)(4)  and  552b(c)(6),  title  5,  U.S.C. 
and  section  10(d)  of  Public  Law  92-463, 
these  meetings  will  be  closed  to  the 


public  for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications  on  the  dates  indicated 
below.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Summaries  of  the  meetings  and 
rosters  of  committee  members  may  be 
obtained  from:  Ms.  Camilla  L.  Holland, 
NIDA  Committee  Management  Officer, 
National  Institutes  of  Health,  Parklawn 
Building,  room  10-42,  5600  Fishers 
Lane,  Rockville,  MD  20857  (Telephone: 
301/443-2755). 

Substantive  program  information  may 
be  obtained  from  the  contacts  whose 
names,  room  numbers,  and  telephone 
numbers  are  listed  below. 

Committee  Name:  Biochemistry 
Research  Subcommittee,  Drug  Abuse 
Biomedical  Research  Review 
Committee. 

Meeting  Date:  February  9-11, 1993. 

Place:  Bethesda  Marriott,  5151  Pooks 
Hill  Road,  Bethesda,  MD  20814. 

Open:  February  9,  9  a.m.  to  9:30  a.m. 

Closed:  9:30  a.m.,  February  9,  to 
adjournment  on  February  11. 

Contact:  Rita  Liu,  Ph.D.,  room  10-42, 
Parklawn  Building,  Telephone  (301) 
443-2620. 

Committee  Name:  Pharmacology  II 
Research  Subcommittee,  Drug  Abuse 
Biomedical  Research  Review 
Committee. 

Meeting  Date:  February  9-11, 1993. 

Place:  Bethesda  Marriott,  5151  Pooks 
Hill  Road,  Bethesda.  MD  20814. 

Open:  February  9,  9  a.m.  to  9:30  a.m. 

Closed:  9:30  a.m.,  February  9,  to 
adjournment  on  February  11. 

Contact:  Gamil  Debbas,  Ph.D.,  room 
10-42,  Parklawn  Building,  Telephone 
(301) 443-2620. 

Committee  Name:  Pharmacology  I 
Research  Subcommittee,  Drug  Abuse 
Biomedical  Research  Review 
Committee. 

Meeting  Date:  February  9-12, 1993. 

Place:  Bethesda  Marriott,  5151  Pooks 
Hill  Road,  Bethesda,  Maryland  20814. 

Open:  February  9,  9  a.m.  to  9:30  a.m. 

Closed:  9:30  a.m.,  February  9,  to 
adjournment  on  February  12. 

Contact:  Syed  Husain,  Ph.D.,  room 
10-42,  Parklawn  Building,  Telephone 
(301) 443-2620. 

Committee  Name:  Drug  Abuse 
Clinical  and  Behavioral  Research 
Review  Committee. 

Meeting  Date:  February  9-12. 1993. 
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Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda, 
Maryland  20814. 

Open:  February  8,  9  a.m.  to  9:30  a.m. 
Closed:  9:30  a.m„  February  9,  to 
adjournment  on  February  12. 

Contact:  Daniel  L.  Mintz.  room  10-22, 
Parklawn  Building.  Telephone  (301) 
443-9042. 

Committee  Name:  Drug  Abuse 
Epidemiology  and  Prevention  Research 
Review  Committee. 

Meeting  Date:  February  9-12, 1993. 
Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center,  Bethesda, 
Maryland  20814. 

Open:  February  9,  9  a.m.  to  9:30  a.m. 
Closed:  9:30  a.m.,  February  9,  to 
adjournment  on  February  12. 

Contact:  Raquel  Crider,  Ph.D.,  room 
10-22,  Parklawn  Building,  Telephone 
(301)  443-9042. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.277,  Drug  Abuse 
Research  Scientist  Development  and 
Research  Scientist  Awards;  93.278,  Drug 
Abuse  National  Research  Service  Awards  for 
Research  Training;  93.279,  Drug  Abuse 
Research  Programs.) 

Dated:  December  24, 1992. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  93-435  Filed  1-7-93;  8:45  am] 
BH.UMG  CODE  4140-01 -M 

Meeting  on  Training  Requirements  for 
Dental,  Oral  and  Craniofacial  Clinical 
Trials 

,  Notice  is  hereby  given  that  the 
Extramural  Program,  National  Institute 


of  Dental  Research,  will  hold  an  open 
meeting  on  January  27, 1993,  from  10 
a.m.  until  3:30  p.m.,  at  the  Holiday  Inn, 
SS20  Wisconsin  Avenue,  Chevy  Chase, 
Maryland  20815,  telephone  (301)  056- 
1500. 

The  objective  of  the  meeting  is  to 
solicit  comments  from  representatives  of 
the  academic,  industrial  and 
governmental  oral  health  research 
communities  on  the  types  of  training 
needed  to  develop  personnel  capable  of 
designing  and  conducting  state-of-the- 
art  clinical  trials  of  methods  for  the 
prevention,  diagnosis  and  treatment  of 
dental,  oral  and  craniofaciel  diseases 
and  disorders.  Opportunities  for 
collaboration  to  provide  such  training 
will  be  discussed. 

Further  information  may  be  obtained 
from:  Dr.  Thomas  Valega,  Special 
Assistant  for  Manpower  Development 
and  Training,  Extramural  Program, 
NIDR,  NIH,  Westwood  Building,  Room 
503,  Bethesda,  Maryland  20692, 
telephone  (301)  496-6324. 

Dated:  December  28. 1992. 

Bemadine  Healy, 

Director,  National  Institutes  of  Health. 

(FR  Doc.  93-437  Filed  1-7-93;  8:45  am] 

BMJJNQ  CODE  4144-01 -M 

Division  of  Research  Grants;  Meetings 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meetings  of 
the  following  study  sections  for  January 
through  March  1993,  and  the 
individuals  from  whom  summaries  of 
meetings  and  rosters  of  committee 
members  may  be  obtained. 


These  meetings  will  be  open  to  the 
public  for  approximately  one  half  hour 
at  the  beginning  of  the  first  session  of 
the  first  day  of  the  meeting  during  the 
discussion  of  administrative  details 
relating  to  study  section  business. 
Attendance  by  the  public  will  be  limited 
to  space  available.  These  meetings  will 
be  closed  thereafter  in  accordance  with 
the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(cK6),  title  5,  U.S.C. 
and  section  10(d)  of  Public  Law  92-463, 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Office  of  Committee 
Management,  Division  of  Research 
Grants,  Westwood  Building,  National 
Institutes  of  Health.  Bethesda,  Maryland 
20892,  telephone  301-496-7534  will 
furnish  summaries  of  the  meetings  and 
rosters  of  committee  members. 
Substantive  program  information  may 
be  obtained  from  each  scientific  review 
administrator,  whose  telephone  number 
is  provided.  Since  it  is  necessary  to 
schedule  study  section  meetings  months 
in  advance,  it  is  suggested  that  anyone 
planning  to  attend  a  meeting  contact  the 
scientific  review  administrator  to 
confirm  the  exact  date,  time  and 
location.  All  times  are  a.m.  unless 
otherwise  specified. 


Study  section 


January-March 
1993  meetings 

Time 

Fab.  22-24  . . 

8:30  . 

Feb.  10-12  .. 

8:30  _ _ 

Feb.  24-28  - 

8:30  ...... 

Feb.  3-5  . . ... 

8:30  . 

Feb.  3-5  . 

8:30  _ _ 

Feb.  17-19 - 

6:30  ...... 

Feb.  25-27  . . 

9  .... . 

Feb.  1 1-13  _ 

8:30  .  .. 

Fab.  6-10 . . 

9  . 

Feb.  11-13  „ 

8  . ...... 

Feb.  6-10  _ 

8:30  - 

Feb.  3-5 _ 

8  _ 

Feb.  22-24  . 

8:30  ...... 

Jan.  28-30 . 

8  . 

Feb.  22-24  - 

8:30  ...... 

Feb.  17-19 - 

8:30  . 

Feb.  10-12 - 

8:30  . 

Feb.  9-11 _ 

8.30  - 

Feb.  3-^5  .... . 

8  . 

Feb.  17-19 _ 

8:30  ...... 

Feb.  10-12  _ 

8:30  ...... 

Feb.  24-26  - 

8:30  . 

Feb.  22-24  . .... 

8:30  ...... 

Mar.  1-3 . 

8:30  ...... 

Location 


Allergy  &  Immunology.  Mr.  Howard  M.  Borman,  Tel.  301-486-7380  _ 

Bacteriology  &  Mycotogy-1,  Or.  Timothy  J.  Henry.  TeL  301-496-7340  _ 

Bacteriology  S  Mycology-2  Or.  WWiam  Btanche,  Jr..  Tel.  301-496-7682  _ 

Behavioral  Medicine.  Ms.  Carol  Canphel.  TaL  301-496-7109 _ 

Biochemical  Endocrinology.  Or.  Michael  Knecht  Tel.  301-496-7430  _ 

Biochemistry.  Dr.  Adolphus  P.  Toliver,  TeL  301-496-7516  _ 

Bio-Organic  &  Natural  Products  Chemistry,  Or.  Harold  Radtka.  Tel.  301-496- 
8823. 

Biophysical  Chemistry.  Dr.  John  Beater,  TaL  301-496-7070 _ 

Bio-Psychology,  Dr.  A  Keith  Murray.  Tel  301-496-7058  _ _ _ 

Cardiovascular,  Or.  Gordon  L  Johnson,  TaL  301-496-7316  - 

Cardiovascular  6  Renat,  Or.  Anthony  Chung,  TeL  301-496-7901  _ 

Cettoiar  Biology  and  Physiology-1,  Or.  Gerald  Greenhouse,  TeL  301-402-2689  .. 
Cettuiar  Biology  and  Physiology-2,  Or.  Gerhard  Ehranspeck,  Tel.  301-402-2691 

Chemical  Pathology,  Or.  Edmund  Copeland,  Tel.  301-496-7078  . . 

Diagnostic  Radiology,  Dr.  Catharine  Wingate,  TeL  301-496-7650  . . 

Endocrinology,  Dr.  Michael  Knecht  TaL  301-496-7430  .... . . . . . 

Epidemiology  &  Disease  Control-1,  Dr.  Scott  Osborne,  Tel.  301-402-1920  . 

Epidemiology  6  Disease  Control,  Dr.  K  M.  Stiles,  Tel.  301-496-7246 - 

Experimental  Cardiovascular  Sciences,  Dr.  Richard  Peabody,  TeL  301-496-7940 

Experimental  immunology,  Dr.  Catbert  Laing,  Tel.  301-496-7238  - 

Experimental  Therapeutics-1,  Dr.  Philip  Perkins,  Tel.  301-496-7839  - - - — 

Experimental  Therapeutics-2.  Dr.  Marcia  Utwack,  Tel.  301-496-8848  ... . 

Experimental  Virology,  Or.  Garrett  V.  Keeler.  Tel  301-496-7474  — . . . 

General  Medicine  A-1,  Dr.  Harold  Oevtdeon,  Tel.  301-496-7797 - 


Holiday  Inn,  Chevy  Chase,  MD. 

Residence  Inn  Marriott,  Bethesda,  MO. 

Hottday  Inn,  Chevy  Chase,  MD. 

Omni  Shoreham  Hotel.  Washington,  DC. 
Embassy  Suttee  Hotel,  Washington,  DC. 

The  Georgetown  Inn,  Washington.  DC. 

Hottday  Inn,  Chevy  Chase,  MD. 

Rama  da  Renaissance  Motei-Techworid,  Wash¬ 
ington,  DC. 

umni  ueorgetown  note*,  wasningioo,  uu 
Holiday  Inn,  Crovme  Plaza,  Rockvttte,  MO. 
Holiday  Inn,  Chevy  Chase,  MD. 

American  tom,  Bethesda.  MD. 

Hottday  torn,  Georgetown,  DC. 

Big  Sky  Resort  Big  Sky.  MT. 

ANA  Hotel,  Washington,  DC. 

Holiday  km,  Bethesda,  MD. 

Hyatt  Regency  Hotel,  Bethesda,  MD. 

Hyatt  Regency  Hotel,  Bethesda,  MD. 

Embassy  Suites  Motel.  Chevy  Chase  Pavilion. 
Washington,  DC. 

The  Latham  Hotel.  Georgetown,  DC. 

Keybridge  Marriott  Hotel,  Arlington,  VA. 

Embassy  Suites  Hotel,  Chevy  Chase  PavWon, 
Washington.  DC. 

NIH.  Room  9.  Bldg.  31C.  Bethesda,  MO. 

NIH.  Room  10,  Bldg.  31C,  Bethesda.  MD. 
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General  Medicine  A-2,  Dr.  Mushtaq  Khan.  TeL  301-496-7140  . . 

General  Medicine  B.  Dr.  Daniel  McOonaid,  TeL  301-496-7730  - - - 

Genetics,  Dr.  David  Remondinl,  Tel.  301-496-7271  . . . . 

Genome.  Dr.  Cheryl  Coraaro,  TeL  301-496-7886  - . . . 

Hearing  Research,  Dr.  Joseph  Khnm,  Tel.  301-496-7494  . . . 

Hematology-1,  Dr.  Clark  Lum,  Tel.  301-496-7508  — . . .... 

Hematology-2,  Dr.  Jerrold  Fried.  TeL  301-496-7508  - - - 

Human  Development  &  Aglng-1,  Dr.  Teresa  Levitin,  Tel.  301-496-7025  . 

Human  Development  &  Aging-2,  Dr.  Peggy  McCardto,  Tel.  301-496-7640  . . 

Human  Development  &  Aging-3,  Dr.  Anita  Sostek,  Tel.  301-496-8814  - 

Human  Embryology  &  Development-1,  Dr.  Arthur  Hoversiand,  Tel.  301-496-7597 

Immunobiology,  Dr.  Bruce  Maurer,  TeL  301-496-7780  . . 

Immunological  Sciences,  Dr.  Anita  Corman  Weinbtatt,  Tel.  301-496-7179  . . 

Lung  Biology  and  Pathology.  Dr.  Anne  Clark,  TeL  301-496-4673  . 

Mammalian  Genetics,  Dr.  Jerry  Roberts,  TeL  301-402-1462  . 

Medical  Biochemistry,  Dr.  Alexander  Uacouras,  Tel.  301-496-7517  . 

Medicinal  Chemistry.  Dr.  Ronald  Dubois.  Tel.  301-496-7107  . 

Metabolic  Pathology,  Dr.  MarceUna  Powers,  TeL  301-496-5251  . 

Metabolism,  Dr.  Krish  Krishnan,  Tel.  301-496-7091  . 

MetaDobiochemistry,  Dr.  Edward  Zapolski,  TeL  301-496-7733  . 

Microbial  Physiology  &  Genetics- 1,  Dr.  Martin  Slater,  Tel.  301-496-7183 . 

Microbial  Physiology  &  Genetics-2.  Dr.  Gerald  Ltddei,  Tel.  301-496-7130 . 

Molecular  &  Cellular  Biophysics,  Dr.  Nancy  Lamontagne,  Tel.  301-496-7060  _ _ 

Molecular  Biology.  Dr.  Robert  Su,  Tel.  301-496-7830  . 

Molecular  Cytology,  Dr.  Ramesh  Nayak,  Tel.  301-496-7149 . . ....... _ 

Neurological  Sciences- 1,  Dr.  Andrew  Marian!,  Tel.  301-496-7279  . 

Neurological  Sciences-2.  Dr.  Stephen  Gobel,  Tel.  301-496-8808  . . . 

Neurology  A,  Dr.  Joe  Marwah,  Tel.  301-496-7095 . . 

Neurology  B-1,  Dr.  Samuel  Rawlings,  Tel.  301-496-7846  . . 

Neurology  B-2,  Dr.  Herman  Teiteibaum,  Tel.  301-496-7422  _ .... 

Neurology  C,  Dr.  Kenneth  Newrock,  Tel.  301-496-5591  . . . . 

Nursing  Research,  Dr.  Gertrude  McFarland,  Tel.  301-496-0558  . 

Nutrition,  Dr.  Sooja  Kim,  Tel.  301-496-7178  . . _ . . 

Oral  Biology  &  Medicine- 1,  Dr.  Larry  Pmkus,  Tel.  301-496-7818  . — . . 

Oral  Biology  &  Medicine-2,  Dr.  Larry  Pinkus,  Tel.  301-496-7818  . . 

Orthopedics  &  Musculoskeletal,  Ms.  Been  Stewart,  Tel.  301-496-7581  . - . 

Pathobiochemistry,  Dr.  Zakir  Bengafl,  Tel.  301-496-7820  . . 

Pathology  A,  Dr.  Jaswant  Bhorjee,  TeL  301-496-7305  . . . . 

Pathology  B,  Dr.  Martin  Padarathsingh,  Tel.  301-496-7244  . 

Pharmacology,  Dr.  Joseph  Kaiser,  Tel.  301-496-7408  . . 

Physical  Biochemistry,  Dr.  Gopa  Rakhtt,  Tel.  301-496-7120  . 

Physiological  Chemistry,  Dr.  Jerry  Crttz,  Tel.  301-496-7837  . . 

Physiology,  Dr.  Michael  A.  Lang,  TeL  301-496-7878  _ 

Radiation,  Dr.  Paul  Strudler,  TeL  301-496-7073  _ 

Reproductive  Biology.  Dr.  Abubakar  A.  Shaikh,  Tel.  301-496-8857  . 

Reproductive  Endocrinology,  Dr.  Abubakar  A.  Shaikh,  Tel.  301-496-8857  _ 

Respiratory  &  Applied  Physiology,  Dr.  Everett  Skmet,  Tel.  301-496-7320  . 

Safety  &  Occupational  Health,  Dr.  Gopal  Sharma,  Tel.  301-496-6723  . . 

Sensory  Disorders  &  Language,  Dr.  Jane  Hu,  TeL  301-496-7605  . . 

Social  Sciences  &  Population,  Dr.  Robert  Weller.  Tel.  301-496-7906  . 

Surgery  &  Bioengineering,  Dr.  Paul  F.  Parakkal.  TeL  301-496-7506  . . 

Surgery,  Anesthesiology  &  Trauma,  Dr.  Keith  Kraner,  Tel.  301-496-7771  . 

Toxk»togy-1,  Dr.  Alfred  MarozzL  Tel.  301-496-7570  _ „ _ _ 

Toxicology-2.  Dr.  Alfred  MarozzL  Tel.  301-496-7570  _ _ _ 

Tropical  Medicine  &  Parasitology,  Dr.  Jean  Hickman,  Tel.  301-496-1190  _ 

Virology,  Dr.  Rita  Anand,  TeL  301-496-7605  _ 

Visual  Sciences  A,  Dr.  Anita  Suran,  TeL  301-496-7000  . . . 

Visual  Sciences  B,  Dr.  Leonard  Jakubczak,  Tel.  301-496-7251  _ 

Visual  Sciences  C,  Dr.  Samuel  Rawlings,  Tel.  301-496-7795  _ 


January-March 
1993  meetings 

Time 

Feb.  16-18  . 

8:30  — 

Feb  15-17 . 

8  . 

Feb.  11-13  . 

9  . 

Mar.  1-3 . 

8:30  . 

Feb.  22-24  . . 

8:30  — 

Feb.  18-20  . 

8  . 

Feb.  17-19  . 

8:30  . 

Feb.  16-18  . 

9  . 

Feb.  10-12  . 

8:30  — 

Feb.  22-24  .... . 

9  - 

Feb.  18-19  . 

8  . 

Feb.  24-26  . 

8:30  . 

Feb.  17-19  . . 

8:30 _ 

Feb.  9-12  . 

7:30 

p.m.. 

Feb.  18-20  . 

8:30  . 

Feb.  15-17  . 

8  . . 

Feb.  24-26  . 

8:30  . 

Feb.  17-19  . 

8  . . 

Feb.  17-19  . 

8  . 

Feb.  25-27  . 

8:30  . 

Feb.  24-26  . 

8:30  . 

Feb.  17-19  . 

8:30  . 

Feb.  11-13  . 

8:30  . 

Feb.  11-13 . 

8:30  . 

Feb.  4-6  . 

8  . 

Feb.  17-19  . 

8  . 

Feb.  9-11  . 

8  . 

Mar.  1-3  . 

8  . 

Feb.  9-11  . 

8  . 

Feb.  16-18  . 

8:30  . 

Feb.  24-27  . 

8:30  . 

Feb.  16-19  . 

8  . 

Feb.  10-12  . . 

8:30  . 

Feb.  8-10  . 

8:30  . 

Feb.  1-3  . . 

8:30  . 

Feb.  3-5  . 

8:30  . 

Feb.  24-26  . 

8:30  . 

Feb.  9-12  . . 

7  p.m.  ... 

Jan.  27-31  . — . 

7  p.m.  ... 

Feb.  24-26  . 

8:30  . 

Feb.  22-24  . 

8:30  . 

Feb.  18-20  . 

8:30  . 

Feb.  10-12  . 

8:30  . 

Feb.  8-10  . 

8:30  . 

Feb.  8-10 . „ . 

8:30  . 

Feb.  1-3  . 

8  . 

Feb.  15-17  . 

8:30  . 

Feb.  17-18  . 

0  . 

Feb.  10-12  . 

rowflii 

Feb.  25-27  . 

tip  I 

Feb.  1-2  . 

8  . 

Feb.  17-19  . 

2  p.m.  ... 

Feb.  10-12  . 

8  . 

Feb.  17-19  „ . 

8  . 

Feb.  10-12  . 

8:30  . 

Feb.  10-12 . 

8:30  . 

Feb.  24-26  . 

8  . 

Feb.  10-12  . . 

8.30  . 

Feb.  9-12  . 

8:30  . 

Location 


Washington,  DC. 
t  James  Hotel.  Washington,  DC. 

Hyatt  Regency  Hotel,  Bethesda,  MD. 

Embassy  Suites  Hotel,  Chevy  Chase  Pavilion, 
Washinaton.  DC. 

Omni  Shoreham  Hotel,  Washington,  DC. 

Holiday  Inn,  Bethesda,  MD. 

Embassy  Suites  Hotel,  Chevy  Chase  Pavilion, 
Washington,  DC. 

Holiday  Inn,  Chevy  Chase,  MD. 

Holiday  Inn,  Chevy  Chase,  MD. 

Holiday  Inn,  Chevy  Chase,  MD. 

Holiday  Inn,  Chevy  Chase,  MD. 

Holiday  Inn,  Chevy  Chase,  MD. 

St.  James  Hotel,  Washington.  DC. 

Hyatt  Regency  Hotel,  Bethesda,  MD. 

Embassy  Suites  Hotel,  Chevy  Chase  Pavilion, 
Washington,  DC. 

Holiday  Inn,  Georgetown,  DC. 

Omni  Georgetown  HoteL  Washington,  DC. 
Embassy  Suites  HoteL  Chevy  Chase  Pavilion, 
Washington,  DC. 

Holiday  Inn,  Crowne  Plaza,  RockvfDe,  MD. 
Embassy  Suites.  Chevy  Chase  Pavilion,  Wash¬ 
ington,  DC. 

Holiday  Inn,  Bethesda,  MD. 

Holiday  Inn,  Chevy  Chase,  MD. 

Holiday  Inn,  Chevy  Chase,  MD. 

Holiday  Inn,  Chevy  Chase,  MD. 

Governor's  House,  Washington,  DC. 

Governor's  House,  Washington,  DC. 

Holiday  Inn,  Chevy  Chase,  MD. 

Omni  Georgetown  Hotel,  Washington,  DC. 
Holiday  Inn,  Crowne  Plaza,  Rockville,  MD. 
Residence  Inn  Marriott,  Bethesda,  MD. 

St.  James  Hotel,  Washington,  DC. 

SL  James  Hotel,  Washington,  DC. 

Embassy  Suites,  Chevy  Chase  Pavilion,  Wash¬ 
ington,  DC. 

The  Savoy  Suites  HoteL  Washington,  DC. 
Holiday  Inn,  Crowne  Ptaza,  Rockville,  MD. 

Big  Sky  Resort,  Big  Sky,  MT. 

American  Inn,  Bethesda,  MD. 

Holiday  Inn,  Crowne  Plaza,  Rockville,  MD. 
Holiday  Inn,  Bethesda,  MD. 

Embassy  Suites  HoteL  Chevy  Chase  Pavilion, 
Washington,  DC. 

ANA  HoteL  Washington,  DC. 

Holiday  Inn,  Crowne  Plaza,  Rockville,  MD. 
Holiday  Inn,  Chevy  Chase,  MD. 

Holiday  Inn,  Chevy  Chase,  MD. 

Holiday  Inn,  Crowne  Plaza,  RockvMe,  MO. 
Holiday  Inn,  Capitol  HM,  Washington,  DC. 
Holiday  Inn,  Chevy  Chase,  MD. 

Holiday  Inn,  Chevy  Chase,  MD. 

Holiday  Inn,  Bethesda,  MD. 

American  Inn,  Bethesda,  MD. 

American  Inn,  Bethesda,  MD. 

Holiday  Inn,  Bethesda,  MD. 

Holiday  km,  Georgetown,  DC. 

Holiday  Inn,  Bethesda,  MD. 

Omni  Georgetown  Hotel.  Washington,  DC. 

The  Georgetown  Inn,  Georgetown,  DC. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306, 93.333,  93.337, 93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892, 93.893,  National  Institutes  of  Health, 
HHS) 


Dated:  December  24, 1992. 

Susan  K.  Feldman, 

Committee  Management  Officer.  N1H. 
|FR  Doc.  93-436  Filed  1-7-93;  8:45  am) 
BH-UNG  COPE  4140-10-41 


Public  Health  Service 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
<  Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  information 
collection  requests  it  has  submitted  to 
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the  Office  of  Management  and  Budget 
(OMB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  The  following  requests  have 
been  submitted  to  OMB  since  the  list 
was  last  published  on  Friday,  December 
18, 1992. 

(Call  PHS  Reports  Clearance  Officer  on 
202-690-7100  for  copies  of  requests) 

1.  Waiting  List  Community 
Intervention  Project  (WLC3P) — New — 
This  controlled  field  experiment  will 
test  the  effectiveness  of  minimal 
intervention  (MI)  in  changing  HIV  risk 
behaviors  and  motivation  to  enter 
treatment  among  randomly  assigned 
waiting  list  applicants.  MI  at  three  drug 
programs  will  include  methadone  and 
self  help;  at  another  group,  counseling 
to  jail  inmate  applicants.  Respondents: 
Individuals  or  households;  Number  of 
Respondents:  748;  Number  of  Responses 
per  Respondent:  1;  Average  Burden  per 
Response:  .56  horns;  Estimated  Annual 
Burden:  416  hours. 

2.  Emergency  Epidemic 
Investigations — 0920-0008 — The 
Centers  for  Disease  Control  (CDC) 
receives  requests  from  State  and  local 
health  departments  for  scientific, 
medical,  and  technical  assistance  in  the 
event  of  an  epidemic  or  medical 
emergency.  This  approval  is  used  so 
that  CDC  scientists  have  a  means  of 
collecting  data  once  in  the  field. 
Respondents:  Individuals  or 
households;  Number  of  Respondents: 
20,000;  Number  of  Responses  per 
Respondent:  1;  Average  Burden  per 
Response:  .25  hours;  Estimated  Annual 
Burden:  5,000  hours. 

3.  National  Practitioner  Date  Bank  for 
Adverse  Information  on  Physicians  and 
other  Health  Care  Practitioners — 
Regulations  and  forms  (45  CFR  Part 
60) — 0915-0216 — This  request  is  for 
approval  of  two  additional  forms  for  the 
National  Practitioner  Data  Bank.  The 
first  would  be  used  in  a  biennial  survey 
of  entities  reporting  to  and  querying  the 
Data  Bank  to  recertify  eligibility.  The 
second  form  can  be  used  by  entities  to 
correct  information  in  the  Data  Bank 
record.  Respondents:  Individuals  or 
households,  State  or  local  governments. 
Businesses  or  other  for-profit,  Federal 
agencies  or  employees,  Non-profit 
institutions,  Small  businesses  or 
organizations. 


Title 

No.  o(  re¬ 
spond¬ 
ents 

No.  of  re- 
soonses 
per  re¬ 
spondent 

Average 
burden 
per  re¬ 
sponse 

Currently  Ap-  ^ 
proved  Col¬ 
lection  Bur¬ 
den  . 

25,659 

30 

.11 

Title 

No.  of  re¬ 
spond¬ 
ents 

No.  of  re¬ 
sponses 
per  re¬ 
spondent 

Average 
burden 
per  re¬ 
sponse 

Biennia!  Entity 
File  Verifica¬ 
tion  form . 

5,650 

1 

0.25 

Entity  File  Up¬ 
date  . 

1,130 

1 

0.25 

Estimated  Total  Annual  Burden .  89,170 

4. 1993  Teenage  Attitudes  and 
Practices  Survey  II  (TAPS  II — Field 
Pretest  and  Final  Survey) — 0920-0310 — 
The  Teenage  Attitudes  and  Practices 
Survey  II  (TAPS  II)  is  a  follow-up  study 
to  the  1989  Teenage  Attitudes  and 
Practices  Survey  (TAPS).  The  TAPS  II 
will  reinterview  the  9,135  teens  who 
responded  by  telephone  to  the  1989 
TAPS.  The  objectives  are  to  estimate 
prevalence  of  tobacco  use  among  youth, 
changes  in  tobacco  use  status  during 
adolescence,  and  to  measure  the 
predicators  of  tobacco  uptake  and 
cessation  among  young  people.  TAPS  II 
will  include  approximately  6,000  youth 
to  provide  current  cross-sectional  data. 
Respondents:  Individuals  or 
households.  Number  of  Respondents: 
15,135;  Number  of  Responses  per 
Respondent:  1;  Average  Burden  per 
Response:  .417  hours;  Estimate  Annual 
Burden:  6,311  hours. 

5.  National  Survey  of  Family  Growth, 
Cycle  V — New — The  survey  provides 
data  on  childbearing,  family  formation 
(including  adoption),  and  maternal  and 
child  health.  The  data  are  used  by  the 
Office  of  Population  Affairs,  the 
National  Institute  of  Child  Health  and 
Human  Development,  the  Centers  for 
Disease  Control,  and  other  agencies,  and 
are  disseminated  through  written 
reports  and  public  use  computer  tapes. 
Respondents:  Individuals  or 
households;  Number  of  Respondents: 
4,821;  Number  of  Responses  per 
Respondent:  1.840;  Average  Burden  per 
Response:  0.635  hours;  Estimated 
Annual  Burden:  5,633  hours. 

6.  Methodology  Study  for  the 
Institutional  Population  Component  of 
the  National  Medical  Expenditure 
Survey  (NMES):  Round  2 — New — This 
is  Round  2  of  a  methodology  study 
which  will  assess  methods  for 
enhancing  the  quality  of  data  on 
medical  care  and  expenditures  in  the 
institutional  component  and  for 
improving  the  efficiency  of  data 
collection.  Respondents:  Individuals  or 
households;  businesses  or  other  for- 
profit.  Number  of  Respondents:  840; 
Number  of  Responses  per  Respondent: 
1.2;  Average  Burden  per  Response:  .99 
hours;  Estimated  Annual  Burden:  997 
hours. 

Desk  Officer:  Shannah  Koss. 


Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  above 
at  the  following  address:  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  room  3002, 
Washington,  DC  20503. 

Dated:  January  5, 1993. 

James  Scanlon, 

Director,  Division  of  Data  Policy.  Office  of 
Health  Planning  and  Evaluation. 

[FR  Doc.  93-451  Filed  1-7-93;  8:45  am] 
B1LUNO  CODE  41S0-17-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-92-1917;  FR-3350-N-13] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

EFFECTIVE  DATE:  January  8, 1993. 

ADDRESSES:  For  further  information, 
contact  James  Forsberg,  Department  of 
Housing  and  Urban  Development,  room 
7262, 451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565, 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  title  V 
information  line  at  1-800-927-7588. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  ana  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today’s  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 
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Dated:  December  29, 1992. 

Paul  Roitman  Bardack, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

1FR  Doc.  93-4  Piled  1-7-93;  8:45  am} 
BILLING  COOC  4210-»-«l 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CO-932-4210-06;  COC-54517J 

Proposed  Withdrawal;  Opportunity  for 
Public  Meeting;  Colorado 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  proposes  to 
withdraw  2,195  acres  of  National  Forest 
System  lands  for  a  period  of  10  years  to 
protect  Wild  and  Scenic  values  in  a  23- 
mile  segment  of  the  North  Saint  Vrain 
River.  This  notice  will  segregate  this  site 
from  location  and  entry  under  the 
mining  laws  for  a  period  of  2  years 
pending  final  determination  on  this 
application.  The  lands  have  been  and 
will  continue  to  be  open  to  mineral 
leasing  and  Forest  Service  management. 
DATES:  Comments  or  requests  for  public 
meeting  should  be  received  on  or  before 
April  8, 1993. 

ADDRESSES:  Comments  should  be 
addressed  to  State  Director,  BLM 
Colorado  State  Office,  2850  Youngfield 
Street,  Lakewood,  Colorado  80215. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  A.  Barbour,  BLM  Colorado  State 
Office,  (303)  239-3708. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Agriculture  filed 
application  on  December  28, 1992,  to 
withdraw  the  following  described 
National  Forest  System  lands  from 
location  and  entry  under  the  U.S. 
mining  laws  (30  U.S.C.  ch.  2): 

Sixth  Principal  Meridian 

Roosevelt  National  Forest 
T.  3  N..  R.  72  W.. 

Sec.  14,  lots  10  to  12,  inclusive; 

Sec.  17,  lots  27  and  28; 

Sec.  18,  lots  27  to  30,  inclusive; 

Sec.  19,  lots  21  to  28,  inclusive; 

Sec.  20,  lots  1  to  4,  inclusive; 

Sec  21,  lots  2  to  7,  inclusive; 

Sec.  22,  lots  1  to  6,  inclusive; 

Sec.  23,  lots  1  to  5,  inclusive,  and  lots  7 
and  8; 

Sec.  24,  lots  4  to  12,  inclusive. 

T.  3  N..  R.  73  W., 

Sec.  13.  SViSEV«: 

Sec.  24,  NEV«. 

The  areas  described  aggregate 
approximately  2,195.02  acres  of  National 
Forest  System  lands  in  Boulder  County. 


The  purpose  of  this  withdrawal  is  to 
protect  this  segment  of  the  North  Saint 
Vrain  River  which  has  been  determined 
to  be  eligible  for  a  suitability  evaluation 
for  designation  as  a  Wild  and  Scenic 
River. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  this  proposal  or  to  request  a  public 
meeting  may  present  their  views  in 
writing  to  the  Colorado  State  Director. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  this 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  this 
proposed  action  must  submit  a  written 
request  to  the  Colorado  State  Director 
within  90  days  of  the  date  of  publication 
of  this  notice.  If  the  authorized  officer 
determines  that  a  meeting  should  be 
held,  this  meeting  will  be  scheduled 
and  conducted  in  accordance  with 
Bureau  of  Land  Management  Manual, 
section  2351.16B 

This  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2310.  For  a  period 
of  2  years  from  the  date  of  publication 
of  this  notice  in  the  Federal  Register, 
the  land  will  be  segregated  from 
operation  of  the  public  land  laws  as 
specified  above  unless  the  application  is 
denied  or  canceled  or  the  withdrawal  is 
approved  prior  to  that  date. 

The  temporary  uses  which  may  be 
permitted  during  this  segregation  period 
are  those  which  the  Forest  Service 
determines  will  not  diminish  or  change 
the  free-flowing  character,  water  quality, 
or  the  scenic,  recreational,  fish  and 
wildlife,  and  other  values  which  make 
the  river  eligible  for  designation. 

Dated:  December  31, 1992. 

Andrew  ).  Senti, 

Acting  Chief,  Branch  of  Realty  Operations. 

[FR  Doc.  93-347  Filed  1-7-93;  8:45  ami 

BHXINO  COOE  4310-JB-M 


Fish  and  Wildlife  Service 
Emergency  Exemption;  Issuance 

On  December  31, 1992,  the  U.S.  Fish 
and  Wildlife  Service  (Service)  issued  a 
permit  (PRT-775005)  to  Omaha’s  Henry 
Doorly  Zoo,  Omaha,  Nebraska  to  import 
a  pair  of  Siberian  tiger  ( Panthera  tigris 
altaica)  cubs.  The  30-day  public 
comment  period  required  by  section 
10(c)  of  the  Endangered  Species  Act  was 
waived.  The  Service  determined  that  an 
emergency  affecting  the  health  and  life 
of  the  tigers  existed  and  that  no 


reasonable  alternative  was  available  to 
the  applicant,  for  the  following  reasons: 

a.  The  mother  of  the  cubs  was  a  radio- 
collared  animal  under  study  by  U.S.  and 
Russian  biologists  conducting  research 
on  this  species  in  the  Sikhote-Alin 
Biosphere  Reserve  (Reserve)  in  eastern 
Russia.  The  mother  was  found  dead  and 
determined  to  have  been  shot  by 
poachers. 

b.  The  cubs  were  approximately  11- 
12  weeks  of  age,  which  is  well  before 
the  age  of  independence/weaning,  when 
they  were  taken  into  captivity  in  an 
attempt  to  prevent  their  deaths. 

c.  Tne  cubs  are  currently  being  held 
in  a  field  station  within  the  reserve, 
where  they  are  being  maintained  in  a 
summer  cookhouse. 

d.  Two  of  the  four  cubs  taken  from  the 
wild  have  died  of  complications  from 
diaphragmatic  hernias. 

e.  The  Moscow  Zoo  is  in  favor  of 
placing  the  cubs  at  the  Henry  Doorly 
Zoo  (zoo)  for  breeding  and  expanding 
the  genetic  base  of  the  Species  Survival 
Plan  for  the  Siberian  tiger  population. 
There  is  an  agreement  between  the 
Reserve  and  the  zoo  for  placement  of  the 
tigers  at  the  zoo. 

Dated:  January  5, 1993. 

1.  Teilto  Saito, 

Chief,  Branch  of  Permits,  Office  of 
Management  Authority. 

[FR  Doc  93-423  Filed  1-7-93;  8:45  am) 

BILLING  COOC  4310-SS-M 


INTERSTATE  COMMERCE 
COMMISSION 

Motor  Passenger  Carrier  or  Water 
Carrier  Finance  Applications  Under  49 
U.S.C.  11343-11344 

The  following  applications  seek 
approval  to  consolidate,  purchase, 
merge,  lease  operating  rights  and 
properties  of,  or  acquire  control  of 
motor  passenger  carriers  or  water 
carriers  under  49  U.S.C.  11343-11344. 
The  applications  are  governed  by  49 
CFR  part  1182,  as  revised  in  Pur., 

Merger  k  Cont. — Motor  Passenger  & 
Water  Carriers,  5  I.C.C.2d  786  (1989). 
The  findings  for  these  applications  are 
set  forth  at  49  CFR  1182.18.  Persons 
wishing  to  oppose  an  application  must 
follow  the  rules  under  49  CFR  part 
1182,  subpart  B.  If  no  one  timely 
opposes  the  application,  this 
publication  automatically  will  become 
the  final  action  of  the  Commission. 

MC-F-20231,  filed  December  10, 

1992.  Greyhound  Lines  of  Canada  Ltd. — 
Control  and  Merger — Gray  Coach  Lines, 
Inc.  and  Brewster  Transport  Company 
Limited  d/b/a  Brewster  Gray  Line  k 
Royal  Glacier  Tours.  Applicant’s 
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representative:  Jeremy  Kahn,  1726  M 
Street,  NW.,  suite  702,  Washington,  DC 
20036.  Greyhound  Lines  of  Canada  Ltd.1 
(Greyhound)  (MC-126019),  a  motor 
common  carrier  of  passengers,  controls 
through  stock  ownership  Brewster 
Transport  Company  Limited  d/b/a 
Brewster  Gray  Line  &  Royal  Glacier 
Tours  (Brewster)  (MC-157275),  and 
Gray  Coach  Lines,  Inc.  (Gray)  (MC- 
29861),  motor  common  carriers  of 
passengers.  Common  Control  of 
Brewster  was  effected  in  1982,  but, 
through  inadvertence,  Greyhound 
neglected  to  file  for  approval  or 
exemption  at  that  time.  Greyhound 
owns  all  of  the  stock  of  Brewster  and 
will  acquire  all  of  the  capital  stock  of 
Gray.  Upon  approval  of  the  capital  stock 
purchase  of  Gray,  Gray  will  be  merged 
into  Greyhound. 

Decided:  January  5, 1993. 

By  the  Commission,  the  Motor  Carrier 
Board. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

[FR  Doc.  93-400  Filed  1-7-93;  8:45  am) 
BtUJNO  CODE  7036-01-41 


[Ex  Part*  No.  347  (Sub-No.  2)] 

Rate  Guidelines — Non-coal 
Proceedings 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  Proposed  guidelines; 
extension  of  comment  due  date. 

SUMMARY:  By  decision  served  November 

17. 1992,  (57  FR  54252),  the 
Commission  sought  public  comment  by 
January  15, 1993,  on  proposed 
simplified  guidelines  for  determining 
maximum  rail  rate  reasonableness  in 
proceedings  involving  relatively  low- 
volume  or  infrequent  shipments.  By 
letters  filed  December  17  and  December 

18. 1992,  the  Association  of  American 
Railroads  (AAR)  and  the  National 
Industrial  Transportation  League  (the 
League),  respectively,  request  a  90-day 
extension  of  the  January  15, 1993  due 
date  for  comments.  AAR  indicates  an 
extension  is  reasonable  and  necessary  to 
evaluate  and  coordinate  the  industry’s 
position  on  the  difficult  questions  posed 
by  the  Notice.  The  League  requests  the 
extension  so  that  interested  and  affected 
parties  can  conduct  careful  and 
thorough  analysis  of  issues  raised  by  the 
Notice.  The  request  will  be  granted. 
dates:  Comments  must  be  filed  by  April 

15. 1993, 


’  Applicant  Greyhound  Lines  of  Canada  Ltd.  is 
not  affiliated  with  Greyhound  Lines.  Inc.  of  Dallas. 
TX,  the  nationwide  passenger  carrier  in  the  United 
States. 


ADDRESSES:  Send  an  original  and  10 
copies  of  comments,  referring  to  Ex 
Parte  No.  347  (Sub-No.  2),  to:  Office  of 
the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

FOR  FURTHER  INFORMATION 
CONTACT: Jeanne  P.  Kowolsld,  (202)  927- 
6188,  [TDD  for  hearing  impaired:  (202) 
927-57211. 

Decided:  January  4, 1993 
By  the  Commission,  Sidney  L.  Strickland, 
Jr.,  Secretary. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

[FR  Doc.  93-402  Filed  1-7-93;  8:45  am) 

BtUJNO  CODE  7036-01 -M 


[Finance  Docket  No.  32190] 

Central  Kansas  Railway,  Inc.; 
Acquisition  and  Operation  Exemption; 
The  Atchison,  Topeka  and  Santa  Fe 
Railway  Co. 

Central  Kansas  Railway,  Inc.  (CKR),  a 
noncarrier,  has  filed  a  notice  of 
exemption:  (1)  To  acquire  and  operate 
approximately  890  miles  of  rail  line 
owned  by  The  Atchison,  Topeka  and 
Santa  Fe  Railway  Company  (Santa  Fe); 
and  (2)  to  acquire  incidental  trackage 
rights  over  approximately  70  miles  of 
track  owned  by  Santa  Fe,  Union  Pacific 
Railroad  (UP),  Missouri  Pacific  Railroad 
Company  (MP),  Burlington  Northern 
Railroad  Company  (BN),  and  St.  Louis 
Southwestern  Railway  Company 
(SLSW).  CKR  will  become  a  class  III 
carrier.1 

The  rail  line  segments  to  be  acquired 
consist  of  13  rail  lines  in  the  States  of 
Kansas  and  Oklahoma  as  follows: 

(1)  Santa  Fe’s  Selina  Subdivision  rail 
line  between  milepost  20+492  feet  at 
Salina,  KS,  and  milepost  102+4751.4 
feet  in  Osborne,  KS,  including  all 
industry,  team,  passing,  house,  and  side 
track,  and  including  all  of  Santa  Fe’s 
yard  tracks  and  side  tracks  at  Salina; 

(2)  Santa  Fe’s  McPherson  Subdivision 
rail  line  between  milepost  11+1984  feet, 
west  of  Marion,  KS,  and  milepost 
98+1209.5  feet  in  Ellinwood,  KS, 
including  all  industry,  team,  passing, 
house,  and  side  tracks,  and  including  all 
of  Santa  Fe’s  yard  tracks  in  Ellinwood, 
KS,  and  McPherson,  KS; 

(3)  Santa  Fe’s  Little  River  Subdivision 
rail  line  between  milepost  20+2769.6 


1  This  proceeding  is  related  to  a  petition  for 
exemption  filed  in  Finance  Docket  No.  32189,  The 
Broe  Companies,  Inc. — Continuance  in  Control 
Exemption— Central  Kansas  Railway,  Inc.,  in  which 
the  Commission  in  a  decision  served  on  December 
31, 1992,  approved  petitioner’s  continuance  in 
control  of  CKR  when  CKR  becomes  a  carrier  upon 
consummation  of  the  transaction  described  in  this 
notice. 


feet  in  Lorraine,  KS,  and  milepost 
57+2730  feet  in  Galatia,  KS,  including 
all  industry,  team,  passing,  house,  and 
side  tracks; 

(4)  Santa  Fe’s  Great  Bend  Subdivision 
rail  line  between  milepost  0+0  feet  in 
Great  Bend,  KS,  and  milepost 
120+1338.7  feet  in  Scott  City,  KS, 
including  all  industry  team,  passing, 
house,  and  side  tracks; 

(5)  Santa  Fe’s  Garden  City 
Subdivision  rail  line  between  milepost 
120+169  feet  in  Scott  City,  KS,  and 
milepost  125+4687  feet  at  Shallow 
Water,  KS,  including  all  industry  team, 
passing,  house,  and  side  tracks, 

(6)  Santa  Fe’s  Hutchinson  Subdivision 
rail  line  between  milepost  218.3,  east  of 
Monroe  St.,  in  Hutchinson,  KS,  and 
milepost  315+4230.1  feet  in  Kinsley, 

KS,  including  all  industry  team, 
passing,  house,  and  side  tracks,  and 
including  all  of  Santa  Fe’s  yard  tracks  in 
Great  Bend,  KS; 

(7)  Santa  Fe’s  Lamed  Subdivision  rail 
line  between  milepost  0+0  feet  at 
Lamed,  KS  and  milepost  46+2483.5  feet 
in  Jetmore,  KS,  including  all  industry 
team,  passing,  house,  and  side  tracks; 

(8)  Santa  Fe’s  H&S  Subdivision  rail 
line  between  milepost  3+2640  feet,  near 
Darlow,  KS,  and  milepost  59+4005.2 
feet  in  Harper,  KS; 

(9)  Santa  Fe’s  H&S  Subdivision  rail 
line  between  milepost  59+4013.2  feet  in 
Harper,  KS,  and  milepost  128+0  feet  in 
Blackwell,  OK,  including  all  industry, 
team,  passing,  house,  and  side  tracks; 

(10)  Santa  Fe’s  H&S  Subdivision  rail 
line  between  milepost  X-35+1,848  feet 
in  Blackwell,  OK,  and  milepost 
X-0+466.3  feet  in  Wellington,  KS, 
including  all  industry,  team,  passing, 
house,  and  side  tracks; 

(11)  Santa  Fe’s  Wichita  Subdivision 
rail  line  between  milepost  1.5,  west  of 
Seneca  St.,  in  Wichita,  KS  (including 
the  remaining  trackage  on  the 
Englewood  Subdivision  in  Wichita),  and 
milepost  79+3855  feet  in  Pratt,  KS; 

(12)  Santa  Fe’s  Englewood 
Subdivision  rail  line  between  milepost 
46+0  feet,  east  of  Rago,  KS,  and  milepost 
166+2917.7  feet  in  Englewood,  KS, 
including  all  industry,  team,  passing, 
house,  and  side  tracks;  and 

(13)  Sante  Fe’s  Medicine  Lodge 
Subdivision  rail  line  between  milepost 
49+1784  feet  at  O.B.  Junction  near 
Belvidere,  KS,  and  milepost  0+1016  feet 
in  Attica,  KS,  including  all  industry, 
team,  passing,  house,  and  side  tracks, 
and  including  the  entire  spur  line 
located  near  Sun  City,  KS. 

The  incidental  trackage  rights  that 
CKR  will  acquire  as  part  of  die 
transaction  will  be  over  the  following 
lines  in  the  State  of  Kansas  as  follows: 
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(1)  Santa  Fe*s  Hutchinson  Subdivision 
rail  line  between  milepost  218.3  feet,  at 
or  near  Monroe  St.,  KS,  and  milepost 
2134-4333  feet  in  Hutchinson,  KS, 
including  Santa  Fe’s  Hutchinson,  KS 
"Way”  Yard  Track  Nos.  144, 259,  304, 
260,  261,  221, 174, 172, 171,  241,  220, 
169  and  168; 

(2)  Santa  Fe’s  H&S  Subdivision  rail 
line  between  milepost  242640  feet  and 
milepost  34-2640  feet,  north  of  Darlow, 
KS; 

(3}  Santa  Fe’s  Wichita  Subdivision 
rail  line  between  milepost  1.5,  west  of 
Seneca  St.,  in  Wichita,  KS,  and  Santa 
Fe’s  Wichita  Subdivision  milepost 
04-1365  feet,  being  also  Wichita 
Terminal  milepost  2134-1378  feet,  and 
further  beyond  to  North  Junction 
Wichita  Terminal  milepost  21143610 
feet,  being  also  Santa  Fe’s  Arkansas  City 
Subdivision  milepost  21143610  feet, 
and  further  beyond  to  Santa  Fe’s 
Arkansas  City  Subdivision  milepost 
20842320  feet,  including  Santa  Fe’s 
Wichita,  KS  Yard  Track  Nos.  32, 204, 
243, 1. 143,  244, 122,  242, 113,  237, 236, 
307, 308, 195. 344  and  124; 

(4)  Santa  Fe’s  H&S  Subdivision  and 
Waynoka  Subdivision  rail  lines  between 
Santa  Fe’s  H&S  Subdivision  milepost 

5944005.2  feet  on  the  north,  and  Santa 
Fe’s  H&S  Subdivision  milepost 

5944013.2  feet  on  the  south,  and 
between  Waynoka  Subdivision  milepost 
27340  feet  on  the  east,  and  Waynoka 
Subdivision  milepost  27540  feet  on  the 
west,  including  Santa  Fe’s  Harper,  KS 
Yard  Track  Nos.  1, 11, 12, 14,  31, 32,  33, 
37, 43,  45  and  47; 

(5)  Santa  Fe’s  Medicine  Lodge 
Subdivision  rail  line  between  milepost 
041016  feet  and  milepost  040  feet  in 
Attica,  KS,  and  also  Sants  Fe’s  Waynoka 
Subdivision  rail  line  between  milepost 
285+4000  feet  and  28741600  feet  in 
Attica,  KS,  including  Santa  Fe’s  Attica, 
KS  Yard  Track  Nos.  21,  20, 19, 18, 15, 
and  9; 

(6)  Sante  Fe’s  H&S  and  Waynoka 
Subdivision  rail  lines  in  Wellington,  KS, 
between  H&S  Subdivision  X-0+468.3 
feet  on  the  south,  H&S  Subdivision 
X-040  feet  on  the  north,  Waynoka 
Subdivision  milepost  23842331.8  feet 
on  the  west,  and  Waynoka  Subdivision 
milepost  23741068  feet  cm  the  east, 
including  Santa  Fe’s  Wellington,  KS 
Yard  Track  Nos.  19, 104, 186, 187,  218, 
219  and  222; 

(7)  BN’s  rail  line  between  milepost 

594.1  in  Lorraine,  KS,  and  milepost 

577.1  in  Lyons,  KS; 

(8)  MP’s  rail  line  between  milepost 
487.10  at  Newton,  KS,  and  milepost 
516.52  at  McPherson,  KS,  including  the 
segment  of  track  extending  about  116 
feet  in  a  southerly  directi  cm  from 
milepost  487.10,  and  including  MP’s 


Siding  Track  No.  6  at  Hesstcm,  KS,  and 
Siding  Track  No.  1  at  Moundridge,  KS; 

(9)  UP's  rail  line  between  milepost 
164.7  in  Abilene,  KS,  and  milepost 
184.6  at  Salina,  KS;  and 

(10)  SLSW’8  rail  line  between 
milepost  246.46  and  milepost  243.56  in 
Hutchinson,  KS.  Santa  Fe  will  assign  to 
CKR  its  trackage  rights  over  the  UP,  MP, 
BN  and  SLSW  line  segments. 

The  parties  intend  to  consummate  the 
acquisition  on  or  before  December  31, 
1992. 

All  comments  must  be  filed  with  the 
Commission  and  served  on:  Karl  Morell, 
Taylor,  Morell  &  Gitomer,  Suite  210, 919 
18th  St.,  NW.,  Washington,  DC  20006. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

Decided:  January  4, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

[FR  Doc  93-401  Filed  1-7-93;  8:45  ami 

MUJNQ  COOC  TOaS-Ot-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Proposed  Settlement 
Agreement 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  the  respective  parties  named 
in  United  States  v.  Alumax  Fabricated 
Products,  Inc.  et  al.  Civil  Action  No. 
CS-91-066-WFN,  entered  into  a 
proposed  Settlement  Agreement  on 
December  9, 1992.  The  Settlement 
Agreement  concerns  the  Colbert  Landfill 
Superfund  Site  located  in  Spokane 
County,  Washington  about  2.5  miles 
from  the  Town  of  Colbert,  Washington 
and  a  half  mile  east  of  U.S.  Highway  No. 
2. 

The  Settlement  Agreement  requires 
the  defendants  to  pay  to  the  United 
States  the  sum  of  Seven  Hundred  and 
Fifty  Thousand  Dollars  ($750,000)  to 
settle  the  United  States’  action  which 
was  filed  pursuant  to  sections  107(a) 
and  113(g)  of  CERCLA,  42  U.S.C 
§§  9607(a)  and  9613(g).  This  sum 
constitutes  reimbursement  of  a  portion 
of  the  United  States  Environmental 
Protection  Agency’s  obligated  costs  in 
connection  with  response  actions  at  the 
Colbert  Landfill  Superfund  Site  ("Site”) 
located  in  Spokane  County, 

Washington. 


The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  Settlement 
Agreement.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Alumax 
Fabricated  Products,  Inc.  et  al,  DOJ  Ref. 
#90-11-3— 411  A. 

The  Settlement  Agreement  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Eastern  District 
of  Washington,  West  920  Riverside, 
suite  340,  Spokane,  Washington,  99201 
and  at  the  Region  10  Office  of  the 
Environmental  Protection  Agency,  1200 
Sixth  Avenue  Seattle,  Washington, 
98101  (Attention;  Cynthia  Mackey, 
Assistant  Regional  Counsel). 

The  proposed  Settlement  Agreement 
may  also  be  examined  at  the 
Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20004.  A 
copy  of  the  Settlement  Agreement  may 
be  obtained  in  person  or  by  mail  from 
the  Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Avenue,  NW.,  Box  1097,  Washington, 
DC  20044.  In  requesting  a  copy,  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amount  of  $3.00  (25  cents 
per  page  reproduction  costs),  payable  to 
the  “Consent  Decree  Library.”  When 
requesting  copies,  please  refer  to  United 
States  v.  Alumax  Fabricated  Products, 
Inc.  et  al,  DOJ  Ref.  #90-1 1-3-41 1A. 
Vicki  A.  O’Meara, 

Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division. 
[FR  Doe.  93-348  Filed  1-7-93;  8:45  ami 
BiUJNtt  COOC  4414-Ot-M 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration;  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
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character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  ana  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
“General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  and  Related 
Acts,”  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 


fringe  benefit  information  for 
consideration  by  the  Department 
Further  information  ana  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  room  S-3014, 
Washington,  DC  20210. 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  “General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts”  being  modified  are  listed 
by  Volume,  State,  and  page  numberfs). 
Dates  of  publication  in  the  Federal 
Register  are  in  parentheses  following 
the  decisions  being  modified. 

Volume  I 


Pennsylvania: 


PA91-l(Feb.  22, 1991)  _ 

p.  All. 

PA91-2(Feb.  22, 1991)  . . 

p.  AIL 

PA91-24(Feb.  22, 1991) _ 

p.  All. 

Volume  III 

Hawaii: 

HI91-l(Feb.  22, 1991) _ 

p.  AIL 

General  Wrne  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  “General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  And  Related  Acts”.  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
783-3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  shout 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC  This  4th  Day  of 
January  1993. 

Alan  L.  Mon, 

Director,  Division  of  Wage  Determinations. 
(FR  Doc.  93-274  Filed  1-7-93;  8:45  ami 
BtUJMQ  COOE  451S-Z7-M 


LIBRARY  OF  CONGRESS 

Copyright  Office 
[Docket  No.  92-3] 

Document  Cover  Sheet  Availability 

AGENCY:  Copyright  Office,  Library  of 
Congress. 

ACTION:  Policy  decision:  Document 
Cover  Sheet. 

SUMMARY:  This  is  to  inform  the  public 
that  the  Copyright  Office  is  making 
available  a  Document  Cover  Sheet, 
which  may  be  submitted  to  the  Office 
with  documents  to  be  recorded  under 
the  recording  systems  specified  in  the 
Copyright  Act,  title  17  of  the  United 
States  Code.  This  Document  Cover 
Sheet  will  expedite  the  recordation  of 
documents  and  constitutes  the  second 
step  in  changes  in  the  Copyright  Office’s 
document  procedures  to  ensure  the 
more  timely  recordation  of  documents. 

On  a  voluntary  basis,  a  Document 
Cover  Sheet,  which  contains  all  of  the 
information  required  by  the  Office  to 
process  a  document,  may  be  submitted 
with  the  document  for  recordation.  The 
Office  will  rely  on  the  information 
provided  on  the  Document  Cover  Sheet, 
and  will  not  examine  the  document 
itself  except  for  actual  signature  (when 
required)  and  legibility. 

EFFECTIVE  DATE:  January  8, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dorothy  Schrader,  General  Counsel, 

U.S.  Copyright  Office,  Library  of 
Congress  Washington,  DC  20540. 
Telephone  (202)  707-8380. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

The  Copyright  Office  records  a  wide 
variety  of  documents  under  sections 
203,  205,  302(c)  and  304(c)  of  the 
Copyright  Act  and  section  903(b)  of  the 
Semiconductor  Chip  Act  These  sections 
contain  minimal  requirements  for 
recordation.  For  example:  The  only 
statutory  requirements  to  record  a 
transfer  or  other  document  pertaining  to 
a  copyright  under  17  U.S.C.  205  are  that 
the  document  must  (1)  bear  the  actual 
signature  of  the  peraon(s)  who  executed 
it,  or  (2)  be  accompanied  by  a  sworn  or 
official  certification  that  it  is  a  true  copy 
of  the  original  signed  document,  and  (3) 
be  accompanied  by  the  recording  fee. 

On  June  17. 1962, 57  FR  27074,  the 
Copyright  Office  informed  the  public  of 
new  examining  practices  with  respect  to 
recordation  of  documents  pertaining  to 
copyrights.  This  Office  announced  that 
it  would  examine  documents  submitted 
for  recordation  only  for  compliance 
with  the  requirements  of  the  Copyright 
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Act  and  Office  regulations.  The  Office 
does  not  examine  documents  for 
apparent  legal  sufficiency.  This  change 
in  practices  was  made  to  accelerate  the 
recordation  process  in  order  to  provide 
more  timely  public  access  to  documents 
submitted  for  recordation.  This  Policy 
Decision  constitutes  a  second  step  in 
changes  intended  to  process  documents 
faster. 

2.  Document  Cover  Sheet  Policy 
Decision 

In  order  to  shorten  the  processing 
time  for  document  recordation,  the 
Copyright  Office  adopts  a  Policy 
Decision  encouraging  recordation  of 
documents  by  means  of  a  Document 
Cover  Sheet  procedure. 

This  Notice  informs  the  public  of 
changes  in  Office  procedures  for  those 
documents  voluntarily  submitted  with  a 
Document  Cover  Sheet.  Attached  as  an 
appendix  to  this  Announcement  is  a 
copy  of  the  New  Document  Cover  Sheet 
with  instructions  for  its  completion. 

The  Document  Cover  Sheet,  when 
fully  completed,  will  contain  all  of  the 
information  required  by  the  Copyright 
Office  to  complete  the  recordation 
procedure  on  a  priority  basis.  The  Office 
will  not  examine  the  document  itself 
except  for  actual  signature,  when 
required,  and  legibility. 

The  Copyright  Office  will  record  the 
document  based  on  the  information 
contained  on  the  Document  Cover  Sheet 
and  will  not  verify  the  correctness  of  the 
information  by  reference  to  the 
document.  The  person  submitting  the 
document  bears  the  responsibility  for 
correctly  completing  the  Document 
Cover  Sheet. 

The  Document  Cover  Sheet  will  be 
recorded  with  the  document.  The 
Certificate  of  Recordation  of  the  Office’s 
index  record  of  the  recordation  will  be 
based  on  the  Document  Cover  Sheet.  An 
error  on  a  recorded  Document  Cover 
Sheet  can  only  be  corrected  by  making 
a  new  recordation.  This  can  be  done  by 
submitting  a  corrected  Document  Cover 
Sheet,  a  new  document,  and  a  new 
recording  fee.  The  original,  allegedly 
incorrect  recordation  will  also  remain  in 
the  records  of  the  Copyright  Office.  The 
corrected  Document  Cover  Sheet  must 
be  marked  clearly  at  the  top  of  the  sheet: 
“Corrected  Document  Cover  Sheet.” 

Use  of  the  Document  Cover  Sheet  is 
voluntary.  There  are,  however, 
advantages  to  its  use  both  for  the 
remitter  and  the  Office.  Documents 
submitted  with  fully  completed 
Document  Cover  Sheets  will  be  given 
priority  in  processing.  Use  of  this 
Document  Cover  Sheet  procedure  by  a 
majority  of  remitters  should  result  in 
significant  reduction  in  average 


processing  time  for  recordation  of 
documents.  Documents  submitted  with 
incomplete  Document  Cover  Sheets  will 
be  processed  in  the  order  in  which  they 
are  received  along  with  documents 
submitted  without  a  Document  Cover 
Sheet. 

The  Office  suggests  that  a  properly 
certified  copy  of  the  document  rather 
than  the  original  signed  document  be 
submitted  for  recordation  in  all  cases,  to 
avoid  the  delays  associated  with 
returning  the  original  document,  if  it  is 
submitted  for  recordation.  The 
Document  Cover  Sheet  itself  provides  a 
sworn  certification  at  Space  11,  to 
facilitate  submission  of  copies  of 
documents.  Copies  of  documents  on  file 
in  a  Federal,  state  or  local  government 
office  must  be  accompanied  by  an 
official  certification  by  the  appropriate 
Government  official. 

The  Document  Cover  Sheet  procedure 
places  the  obligation  on  the  remitter  to 
complete  the  Document  Cover  Sheet 
correctly  and  in  conformity  with  the 
accompanying  document.  The  remitter 
must  make  certain  that  the  document  is 
legally  sufficient  to  accomplish  the 
purpose  for  which  it  is  intended.  The 
remitter  must  ensure  that  the  document 
satisfies  the  requirements  of  the 
Copyright  Office  for  recordation  under 
the  Office  regulations  applicable  to  that 
class  of  document. 

Regulations  issued  by  the  Copyright 
Office  under  authority  of  the  Copyright 
Act  concerning  documents  are  found  in 
37  CFR  201.4,  201.10,  201.25,  and 
201.26.  No  separate  regulation 
concerning  recordation  has  been  issued 
under  the  Semiconductor  Chip 
Protection  Act.  Documents  pertaining  to 
masks  works  are  governed  by  section 
903,  title  17  U.S.C.  They  are  recorded 
under  the  procedure  for  copyright* 
related  documents,  37  CFR  201.4. 

All  documents  submitted  for 
recordation  must  be  both  legible  to  read 
and  capable  of  being  legibly  recorded  on 
microform.  The  Office  will  continue  to 
examine  for  legibility. 

In  the  case  of  documents  submitted 
with  Document  Cover  Sheets,  however, 
the  office  will  no  longer  examine  a 
document  for  compliance  with  the 
following  regulatory  requirements:  That 
transfers  and  other  documents 
pertaining  to  copyright  submitted  under 
section  205  of  the  Copyright  Act  are 
complete  by  their  own  terms;  that 
terminations  of  transfers  submitted 
under  section  304(c)  of  the  Act  are 
complete  and  exact  duplicates  of  the 
notice  of  termination  as  served  and 
include  the  actual  signature,  or  a 
reproduction  of  the  actual  signature, 
and  are  accompanied  by  a  statement 
setting  forth  the  date  on  which  the 


notice  was  served  and  the  manner  of 
service. 

In  addition,  the  Copyright  Office  will 
rely  solely  on  the  information  provided 
at  Space  4  of  the  Document  Cover  Sheet 
concerning  completeness  of  documents. 
Office  regulations  at  37  CFR  201.4 
continue  to  require  that  a  transfer  or 
other  document  pertaining  to  a 
copyright  must  be  complete  by  its  own 
terms  to  be  recordable.  A  document  is 
complete  by  its  own  terms  if  any 
schedule,  appendix,  exhibit,  addendum 
or  other  material  referred  to  in  the 
document  is  submitted  for  recordation 
with  the  document,  or  if  the  reference 
is  deleted  by  the  parties  to  the 
document.  If  an  attachment  is 
completely  unavailable  for  recordation, 
is  not  essential  to  identify  the  subject 
matter  of  the  document,  and,  if  it  would 
be  impossible  or  wholly  impracticable 
to  have  the  parties  to  the  document  sign 
or  initial  a  deletion  of  the  reference,  the 
Office  regulations  permit  recordation 
“as  is.”  Completion  of  Space  4  to 
indicate  that  the  document  is  not 
complete  but  should  be  recorded  “as 
is,”  is  deemed  to  be  a  written  request  for 
recordation  “as  is,”  which  satisfies  the 
conditions  for  such  a  request  in  the 
regulations. 

Although  the  Document  Cover  Sheet 
procedure  is  voluntary  at  this  time,  its 
use  is  encouraged. 

Two  copies  of  a  fully  completed 
Document  Cover  Sheet  should 
accompany  each  document  to  be 
recorded.  Submission  of  two  copies 
facilitates  priority  processing. 

A  fully  completed  Document  Cover 
Sheet  is  one  that  contains  all  of  the 
requested  information  and  required 
signature(s).  The  Document  Cover  Sheet 
will  be  recorded  with  the  document  and 
form  the  basis  for  the  catalog  record  of 
the  document.  The  Copyright  Office  will 
not  examine  the  document  to  verify  the 
correctness  of  the  information  contained 
on  the  Document  Cover  Sheet,  except 
for  the  correctness  of  the  number  of 
titles  it  contains. 

Recordation  of  a  document  with  or 
without  a  Document  Cover  Sheet  does 
not  constitute  a  determination  by  the 
Copyright  Office  of  the  validity  of  a 
document  of  the  effect  of  that  document 
The  determination  can  only  be  made  by 
a  court  of  law. 

Document  Cover  Sheets  are  supplied 
free  of  charge  by  the  Copyright  Office 
and  may  be  ordered  at  anytime  by 
telephoning  (202)  707-9100.  Orders  will 
be  recorded  automatically  and  filled  as 
quickly  as  possible.  Please  specify  that 
you  need  Document  Cover  Sheets  and 
the  number  needed.  The  Office  will 
accept  photocopies  of  the  Document 
Cover  Sheet.  All  Document  Cover 
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Sheets  and  attachments  should  be  8V2  x 
11  inches  in  size.  The  Office  prefers  that 
all  documents  also  be  the  same  size  to 
promote  uniformity  of  the  microform 
records.  Documents  should  be  typed  or 
printed  preferably,  but  the  Office  does 
not  make  that  a  requirement  for 
recordation. 


Dated:  December  14, 1992. 
Ralph  Oman, 

Register  of  Copyrights. 

Approved: 

James  H.  Billington, 

The  Librarian  of  Congress. 
BIUJNQ  COOE  MW-07-M 
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iDocument  Cover  Sheet 


BASIC  INFORMATION 

Read  these  instructions  before  completing  this  form.  Make 
sure  all  applicable  spaces  have  been  filled  in  before  you 
return  this  form,  or  the  form  cannot  be  used. 


When  to  Use  This  Form:  Use  the  Document  Cover  Sheet  when 
you  are  submitting  a  document  for  recordation  in  the  US.  Copyright  Office. 


Mailing  Requirements:  it  is  important  that  you  send  two 
copies  of  tne  Document  Cover  Sheet,  any  additional  sheets,  the  document, 
ana  the  fee  together  in  the  same  envelope  or  package.  The  Copyright 
Office  cannot  process  them  unless  they  are  received  together.  Send  to: 
Documents  Unit,  LM-462,  Cataloging  Division,  Copyright  Office,  Library  of 
Congress,  Washington,  D.C.  20559. 

Two  copies  of  :his  Document  Cover  Sheet  and  anv  additional  sheets  you 
include,  which  must  measure  81/2x11  inches,  should  accompany  each 
document.  Cover  sheets  should  be  typed  or  printed.  The  cover  sheet,  when 
completed,  should  contain  all  of  the  information  necessary  for  the  Copyright 
Office  to  process  the  document  and  ensure  that  the  correct  data  is  recorded 
promptly.  The  Copyright  Office  will  process  the  document  on  the  basis  of 
information  contained  in  the  cover  sheet  without  verifying  its  correctness 
from  the  document  itself.  However,  to  be  recordable,  a  document  must 


satisfy  the  recordation  requirements  of  the  Copyright  Act  and  Copyright 
Office  regulations. 

The  person(s)  submitting  a  document  with  a  cover  sheet  are  solely  respon¬ 
sible  for  verifying  the  correctness  of  the  cover  sheet  and  the  sufficiency  of  the 
document.  Recording  a  document  submitted  with  or  without  a  cover  sheet 
does  not  constitute  a  determination  by  the  Copyright  Office  of  the  document's 
validity  or  the  effect  of  that  document.  Only  a  court  of  law  may  make  such 
determinations. 

This  cover  sheet  and  any  additonal  sheets  will  be  recorded  with  the 
document  as  part  of  the  official  recordation. 


PRIVACY  ACT  ADVISORY  STATEMENT 
Required  by  the  Privacy  Act  ot  1974  (P.L.  93-579) 

The  authority  lor  requesting  this  information  is  title  17  U.S.C  .sec. 
205.  Furnishing  the  requested  information  is  voluntary.  But  if  the 
information  is  not  provided,  it  may  be  necessary  to  delay  recordation. 

The  principal  uses  of  the  requested  information  are  the  establish¬ 
ment  and  maintenance  of  a  public  record  and  the  evaluation  for 
compliance  with  legal  requirements. 

Other  routine  uses  include  public  inspection  and  copying,  prepara¬ 
tion  of  public  indexes,  preparation  of  public  catalogs  of  copyright 
recordations,  and  preparation  of  search  reports  upon  request. 

NOTE:  No  other  advisory  statement  will  be  given  in  connection  with 
this  application.  Please  keep  this  statement  and  refer  to  it  if  we 
communicate  with  you  regarding  this  cover  sheet. 


SPACE-BY-SPACE  INSTRUCTIONS 


A  SPACE  1:  Name  of  Party  or  Parties 
to  the  Document 

g  SPACE  6:  Fee 

Name  all  of  the  parties  to  this  document.  If  additional  space  is  needed,  use 
a  white,  81/2x11  inch  sheet  of  paper  to  list  the  parties.The  document  will  be 
indexed  under  the  names  of  these  parties.  For  transfers,  notices  of  termina¬ 
tion,  and  other  two-party  documents,  indicate  which  is  assignor,  grantor,  or 
party  1  and  which  is  assignee,  grantee,  or  party  2. 

Calculate  the  fee  from  the  information  given  in  Space  5. 

NOTE:  The  Copyright  Office  has  the  authority  to  adjust  fees  at  5-year 
intervals,  based  on  changes  in  the  Consumer  Price  Index.  The  next  adjust¬ 
ment  is  due  in  1996.  Please  contact  the  Copyright  Office  after  July  1995  to 
determine  the  actual  fee  schedule. 

#>  SPACE  2:  Description  of  Document 

^  SPACE  7:  Deposit  Account 

If  a  Deposit  Account  is  to  be  charged,  give  the  Deposit  Account  number. 

Describe  the  document.  This  description  will  be  entered  in  the  catalog 
record  of  the  recordation. 

0  SPACE  8:  Date  of  Execution 

0  SPACE  3:  Title(s)  of  Work(s) 

Give  the  date  the  accompanying  document  (not  this  Cover  Sheet)  was 
executed  and  /or  became  effective. 

List  the  titles  of  all  works  which  are  included  in  the  document.  Include 
registration  number,  names  of  authors,  and  other  information  to  identify  the 
work(s)  and  link  them  to  the  original  registration.  Additional  sheets  the  same 
size  as  the  cover  sheet  may  be  attached,  if  needed.  Indicate  that  the  titles  on 
any  addtional  sheets  are  additions  to  Space  3. 

0  SPACE  9:  Affirmation 

Ttys  space  is  to  be  completed  by  all  applicants.  The  party  to  the  document 
submitting  it  for  recordation  or  his/her  authorized  agent  should  sign  the 
affirmation  and  authorization  contained  in  this  space.  This  affirmation  and 

A  SPACE  4:  Completeness  of  Document 

authorization  is  not  a  substitute  for  the  certification  required  for  documents 
containing  a  photocopy  signature.  (See  Certification,  Space  10.) 

"T 

All  section  205  documents  must  be  complete  by  their  own  terms  in  order 
to  be  recordable.  Examples  of  section  205  documents  include  transfers  of 
copyright  ownerships  and  other  documents  pertaining  to  a  copyright  such  as 
exclusive  and  non-exclusive  licenses,  contracts,  mortgages,  powers  of  attor¬ 
ney,  certificates  of  change  of  corporate  name  or  title,  wills,  and  decrees  of 
distribution. 

^  0  SPACE  10:  Certification 

Complete  this  section  only  if  submitting  photocopied  documents  in  lieu 
of  a  document  bearing  the  actual  signature. 

Certification:  Any  transfer  of  copyright  ownership  or  other  document 
pertaining  to  a  copyright  (section  205)  may  be  recorded  in  the  Copyright 
Office  if  the  docu  ment  bears  the  actual  signature  of  the  person  or  persons  who 
executed  (signed)  the  documents.  If  a  photocopy  of  the  original  signed 
document  is  submitted,  it  must  be  accompanied  by  a  sworn  or  official 
certification.  A  sworn  certification  signed  by  at  least  one  of  the  parties  to  the 
document  or  their  authorized  representative  (who  is  identified  as  such)  at 
Space  10  will  satisfy  that  requirement. 

Copies  of  documents  on  file  in  a  Federal,  state,  or  local  government 
office  must  be  accompanied  by  an  official  certification. 

0  SPACE  5:  Number  of  Tides  in  Document 

The  number  of  titles  determines  the  recordation  fee.  The  fee  for  a  docu¬ 
ment  of  any  length  containing  one  title  is  $20.  Additional  titles  are  $10  for 
each  group  of  10  or  fewer.  Trie  Copyright  Office  will  verify  title  counts. 
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DOCUMENT  COVER  SHEET! 

For  Recordation  ot  Documents 

UNITED  STATES  COPYRIGHT  OFFICE 


DO  NOT  WRITE  ABOVE  THIS  LINE. 


To  the  Register  of  Copyrights: 

Please  record  the  accompanying  original  document  or  copy  thereof,  funds  received 


DATE  OF  RECORDATION 
(Assigned  by  Copyright  Office) 

Month 

Day 

Year 

Volume 

Page _ 

Volume 

Page 

REMITTANCE 

FUNDS  RECEIVED 

1 


NAME  OF  THE  PARTY  OR  PARTIES  TO  THE  DOCUMENT,  AS  THEY  APPEAR  IN  THE  DOCUMENT. 
Party  1: _ _ _ Party  2:  _ 


(assignor,  grantor,  etc.) 


(address) 


(assignee,  grantee,  etc ) 
(address) 


DESCRIPTION  OF  THE  DOCUMENT: 

Transfer  of  Copyright  Termination  of  Transfers)  [Section  304] 

Security  Interest  Shareware 

Change  of  Name  of  Owner _ Life,  Identity,  Death  Statement  [Section  3021 


Transfer  of  Mask  Works 
Other  _ _ 


TITLE(S)  OF  WORK(S),  REGISTRATION  NUMBER(S),  AUTHOR(S),  AND  OTHER  INFORMATION  TO  IDENTIFY  WORK. 

Title  Registration  Number  Author 


Additional  sheet(s)  attached? 
yes 
no 

If  so,  how  many? _ 


wm  Document  is  complete  by  its  own  terms. 

Ui  Document  is  not  complete.  Record  "as  is." 

Number  of  titles  in  Document: 

Amount  of  fee  enclosed  or  authorized  to  be  charged  to  a 
Deposit  Account 

Account  number 

Date  of  execution  and/or  effective  date  of  accompanying 
document 

(month)  (day)  (year) 

AFFIRMATION:*  I  hereby  affirm  to  the  Copy¬ 
right  Office  that  the  information  given  on  this 
form  is  a  true  and  correct  representation  of  the 
accompanying  document.  This  affirmation  will 
not  suffice  as  a  certification  of  a  photocopy  signa¬ 
ture  on  the  document. 


10 


bearing  the  actual  signature. 

I  certify  under  penalty  of  perjury  under  the  laws  of  the 
United  States  of  America  that  the  accompanying  document 
is  a  true  copy  of  the  original  document. 


Signature 


Signature 


Duty  Authorized  Agent  ot: 


MAIL 

RECORDA- 

TI0NT0: 


Number/Street' Apartment  NumberT 


CityState/ZlPV 


1.  Two  copies  ot  the  Document  Covet 
Sheet 

2.  Fee  in  check  or  money  order 
payable  to  Regtster  of  Copyrights 

3.  Document 


Documents  Unit  Cataloging  Division. 
Copyright  Office.  Library  of  Congress 
Washington.  D  C  20559 


The  Copyright  Office 
has  the  authority  to  ed- 
Hiatfaasaig  year  keen 

in  the  Consumer  once 
InOei  The  nut  eOfusI 
mere  Is  due  in  1994. 
Please  contact  His 
I  Office  attar 


‘Knowingly  and  willfully  falsifying  material  facts  on  this  form  may  result  m  criminal  liability  18  U  S.C.JIOOI. 
December  1992—30,000 


O  U.S.  GOVERNMENT  PRINTING  OFFICE:  1992-342-582180.032 


(FR  Doc  93-318  Filed  1-7-93;  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In  Chemistry; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Date  and  Time:  February  1S-19, 1993;  8:30 
a.m.  to  5  pjn.. 

Place:  Rooms  523,  536, 543,  and  1242, 
National  Foundation,  1800  G  Street,  NW., 
Washington,  DC 

Type  of  Meeting:  Closed. 

Contact  Persot  Dr.  Seymour  J.  Lapporte, 
Program  Director,  Division  of  Chemistry, 
National  Science  Foundation,  1800  G  St 
NW.,  Washington,  DC  20550.  Telephone: 

(202)  357-7503. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  applications 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
applications  for  Postdoctoral  Research 
Fellowships  in  Chemistry  as  part  of  the 
selection  process  for  awards. 

Reason  fot  Closing:  The  applications  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  Individuals  associated  with  the 
applications.  These  matters  are  exempt  under 
5  U.S.C.  552b(c),  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  January  4, 1993. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  93-392  Filed  1-7-93;  8:45  ami 

BHXING  COOC  7566-01 -M 


Special  Emphasis  Panel  in  Materials 
Research;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name.  Special  Emphasis  Panel  in  Materials 
Research  (DMR). 

Date  and  time.  January  26, 1993,  8:30  a.m.- 
5  p.m.;  January  27, 1993, 8:30  a.m.-5  pan. 

Place.  NSF  Conference  &  Training  Center, 
1110  Vermont  Avenue,  NW,  room  500  B, 
Washington,  DC  20550. 

Type  of  meeting:  Closed. 

Contact  person:  Dr.  John  C.  Hurt,  Program 
Director,  Materials  Research  Groups,  Division 
of  Materials  Research,  room  408,  National 
Science  Foundation,  Washington,  DC,  20550. 
Telephone  (202) 357-9791. 

Purpose  of  meetings:  To  provide  advice 
and  recommendations  concerning  support  for 
the  Materials  Research  Groups  on  Materials 
Chemistry  and  Polymers. 

Agenda:  Examine  proposals,  reviewers’ 
evaluations,  and  make  recommendations  for 
new  and  renewal  awards  for  Materials 
Research  Groups  in  FY  1993  competition. 


Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.G  552  b.  (c)(4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  January  4, 1993. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

(FR  Doc.  93-395  Filed  1-7-93;  8:45  ami 

BILLING  COO€  7566-01 -M 


Special  Emphasis  Panel  in  Physics; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Date  and  time:  February  11-12, 1993;  8:30 
a.m.  to  5  p.m. 

Place:  Building  203,  room  150,  Argonne 
National  Laboratory,  Argonne,  IL  60439. 

Type  of  meeting:  Closed. 

Contact  person:  Dr.  Harold  Britt,  Program 
Director,  Nuclear  Physics,  Rm  341,  National 
Science  Foundation,  1800  G  St.  NW., 
Washington,  DC  20550.  Telephone:  (202) 
357-7993. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Accelerator  Laboratory  Proposals  as  part  of 
the  selection  process  for  awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  4, 1993. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  93-393  Filed  1-7-93;  8:45  am) 

BILLING  CODE  7565-01 -M 


Advisory  Panel  for  Presidential  Faculty 
Fellows;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Date  and  Time:  February  2-3, 1993;  8:30 
a.m.  to  5  p.m. 

Place:  The  Latham  Hotel,  3000  M  Street, 
NW.,  Washington.  DC. 

Type  of  Meeting:  Closed. 

Contact  Person:  Mary  Sladek,  Program 
Manager,  Division  of  Graduate  Education  and 
Research  Development,  National  Science 


Foundation  (NSF),  1800  G  St.  NW.,  rm.  1202. 
Washington,  DC  20550.  Telephone:  (202) 
357-9466. 

Purpose  of  Meeting:  To  prqvide  advice  and 
recommendations  to  the  Director,  NSF,  and 
the  President  on  the  selection  of  Presidential 
Faculty  Fellows  recipients. 

Agenda.  To  review  and  evaluate 
Presidential  Faculty  Fellows  nominations  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  nominations  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
nominations.  These  matters  are  exempt 
under  5  U.S.C.  552b(c),  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  January  5, 1993. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  93-394  Filed  1-7-93,  8:45  am) 
BILLING  COOC  7566-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Proposed  Generic  Communication 
Mark  i  and  Mark  II  Steel  Containments 
Extension  of  Comment  Period 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Proposed  generic 
communication:  Extension  of  comment 
period. 

SUMMARY:  On  November  20, 1992;  (57 
FR  54860),  the  NRC  published  for 
public  comment  a  proposed  generic 
letter  which  would  recommend  actions 
to  be  taken  by  operating  plants  with 
Mark  I  and  Mark  II  steel  containments 
to  implement  certain  inservice 
inspertion  procedures  that  would 
prevent  inadvertent  loss  of  containment 
integrity  and  maintain  continued 
conformity  with  their  licensing  bases. 
The  comment  period  for  this  proposed 
generic  letter  was  to  have  expired  on 
December  21, 1992.  By  letter  dated 
December  17, 1992,  the  Boiling  Water 
Reactor  Owners’  Group  (BWROG) 
requested  a  60-day  extension  of  the 
public  comment  period  for  the  Generic 
Letter  (GL).  The  reasons  for  the 
extension  request  included  the  need  for: 
(1)  Additional  time  to  understand  the 
potential  impact  of  differences  from 
previously  discussed  recommended 
actions,  (2)  preparing  comments,  and  (3) 
coordinating  this  effort  with  other 
activities  of  equal  importance. 
Therefore,  the  NRC  had  decided  to 
extend  the  comment  period  for  an 
additional  60  days. 

DATES:  The  comment  period  has  been 
extended  and  now  expires  March  9, 
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1993.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so  but  assurance  of  consideration  cannot 
be  given  except  for  comments  received 
on  or  before  this  date. 

ADDRESSES:  Submit  written  comments 
to  Chief,  Rules  and  Directives  Review 
Branch,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Written  comments  may  also  be 
delivered  to  room  P-223,  Phillips 
Building,  7920  Norfolk  Avenue, 
Bethesda,  Maryland,  bom  7:30  am  to 
4:15  pm,  federal  workdays,  copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  2120  L  Street,  NW.  (Lower 
Level),  Washington,  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Eaton,  (301)  504-3041. 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  December  1992. 

For  the  Nuclear  Regulatory  Commission. 

Walter  R.  Butler, 

Project  Director,  Project  Directorate  1-3, 
Division  of  Reactor  Projects — Ull,  Office  of 
Nuclear  Reactor  Regulation. 

IFR  Doc.  93-374  Filed  1-7-93;  8:45  am) 
BILLING  CODE  7890-01 -M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Notice  of  Request  for  a  Revised 
Clearance  of  Standard  Form  3102 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44,  U.S.  Code,  chapter  35),  this  notice 
announces  a  request  for  clearance  of  a 
revised  information  collection.  Standard 
Form  3102,  Designation  of  Beneficiary 
(FERS),  is  used  by  employees  and 
annuitants  covered  under  the  Federal 
Employees  Retirement  System  to 
designate  a  beneficiary  to  receive  any 
lump  sum  due  in  the  event  of  his/her 
death. 

Approximately  800  Standard  Forms 
3102  are  completed  annually.  It  takes 
approximately  15  minutes  to  complete 
this  form.  The  annual  burden  is  200 
hours. 

For  copies  of  this  proposal,  contact  C. 
Ronald  Trueworthy  on  (7Q3)  908-8550. 
DATES:  Comments  on  this  proposal 
should  be  received  within  30  calendar 
days  bom  the  date  of  this  publication. 
ADDRESSES:  Send  or  deliver  comments 
to— 

Joseph  C.  Parker,  Chief,  FERS  Division, 
Office  of  Retirement  Programs;  U.S. 
Office  of  Personnel  Management, 


1900  E  Street,  NW.,  room  4429, 
Washington,  DC  20415  and 
Joseph  Lackey,  OPM  Desk  Officer, 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  NW.,  room  3002, 

Washington,  DC  20503. 

FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION— CONTACT: 
Mary  Beth  Smith-Toomey,  Chief, 
Administrative  Management  Branch, 
(202)  606-0623. 

U.S.  Office  of  Personnel  Management 
Douglas  A.  Brook, 

Acting  Director. 

IFR  Doc  93-337  Filed  1-7-93;  8:45  am) 

BILLING  CODE  9325-01 -M 

Excepted  Service 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Notice. 

SUMMARY:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A 
and  B,  and  positions  placed  under 
Schedule  C  in  the  excepted  service,  as 
required  by  Civil  Service  Rule  VI, 
Exceptions  bom  the  Competitive 
Service. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sherry  TurpenofF,  (202)  606-0950. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Personnel  Management  published  its 
last  monthly  notice  updating  appointing 
authorities  established  or  revoked  under 
the  Excepted  Service  provisions  of  5 
CFR  part  213  on  September  24, 1992, 

(57  FR  44218).  Individual  authorities 
established  or  revoked  under  Schedules 
A  and  B  and  established  under 
Schedule  C  between  August  1  and 
November  30, 1992,  appear  in  the  listing 
below.  Future  notices  will  be  published 
on  the  fourth  Tuesday  of  each  month,  or 
as  soon  as  possible  thereafter.  A 
consolidated  listing  of  all  authorities  as 
of  June  30, 1992,  will  also  be  published. 

Schedule  A 

The  following  exception  was  revoked: 
Department  of  Defense 

Not  to  exceed  30  positions  at  grades 
6/15  in  the  Office  of  Emergency 
Operations  (OEO).  No  new 
appointments  may  be  made  under  this 
authority  after  March  31, 1993.  Effective 
August  13, 1992. 

The  following  exception  was 
established: 

Department  of  Transportation 

Positions  of  entry-level  air  traffic 
control  specialists  filled  in  connection 


with  the  testing  of  alternative  methods 
of  training  such  specialists.  These 
positions  require  experience  or 
education  related  to  air  traffic  control 
that  provided  knowledges,  skills,  and 
abilities  comparable  to  those  gained 
through  initial  training  in  the  FAA 
Academy.  Appointees  under  this 
authority  will  not  participate  in  such 
Academy  training.  This  authority  will 
expire  on  December  31, 1994.  Effective 
September  28, 1992. 

Schedule  B 

No  Schedule  B  authorities  were 
established  or  revoked  during  the  period 
August  through  November  1992. 

Schedule  C 

Agency  for  International  Development 

One  Public  Affairs  Specialist  to  the 
Chief,  Press  Relations  Division,  Office  of 
External  Affairs.  Effective  August  4, 

1992. 

Two  Special  Assistants  to  the 
Assistant  Administrator,  Bureau  for 
Private  Enterprise.  Effective  September 

18. 1992. 

Appalachian  Regional  Commission 

One  Senior  Policy  Advisor  to  the 
Federal  Co-Chairman.  Effective 
September  3, 1992. 

Consumer  Product  Safety  Commission 

One  Special  Assistant  (Legal)  to  a 
Commissioner.  Effective  August  28, 
1992. 

Department  of  Agriculture 

One  Staff  Assistant  to  the  Assistant 
Secretary  for  Congressional  Relations, 
Office  of  the  Secretary.  Effective  August 

4. 1992. 

One  Regional  Director  (Levelland, 
Texas)  to  the  Administrator,  Rural 
Development  Administration.  Effective 
August  4, 1992. 

One  Regional  Director  (Vicksburg, 
Mississippi)  to  the  Administrator,  Rural 
Development  Administration.  Effective 
August  5, 1992. 

One  Confidential  Assistant  to  the 
Director,  Public  Liaison,  Office  of  Public 
Affairs,  Office  of  the  Secretary.  Effective 
August  5, 1992. 

One  Confidential  Assistant  to  the 
Administrator,  Food  Safety  and 
Inspection  Service.  Effective  August  5, 
1992. 

One  Confidential  Assistant  to  the 
Executive  Assistant  to  the  Secretary  of 
Agriculture.  Effective  August  18, 1992. 

One  Confidential  Assistant  to  the 
Administrator,  Agricultural  Research 
Service.  Effective  September  3, 1992. 

One  Regional  Director  (Huntington, 
West  Virginia)  to  the  Administrator, 


3304 


Federal  Register  /  Vol.  58,  No.  5  /  Friday,  January  8,  1993  /  Notices 


Rural  Development  Administration. 
Effective  September  9, 1992. 

One  Director  of  Legislative  and  Public 
Affairs  to  the  Deputy  Administrator, 
Management  and  Policy  Support,  rural 
Electrification  Administration.  Effective 
September  11, 1992. 

One  Staff  Assistant  to  the  Secretary. 
Effective  September  11, 1992. 

One  Regional  Director  (Sayre,  PA)  to 
the  Administrator,  Rural  Development 
Administration.  Effective  September  18, 
1992. 

One  Staff  Assistant  to  the  Manager, 
Federal  Oop  Insurance  Corporation. 
Effective  September  21, 1992. 

One  Director,  Office  of  Congressional 
and  Public  Affairs  to  the  Manager, 
Federal  Crop  Insurance  Corporation. 
Effective  September  21, 1992. 

One  Staff  Assistant  to  the  Secretary  of 
Agriculture.  Effective  September  22, 
1992. 

One  Staff  Assistant  to  the  Deputy 
Under  Secretary  for  Small  Community 
and  Rural  Development.  Effective 
September  28, 1992. 

One  Staff  Assistant  to  the  Manager, 
Federal  Crop  Insurance  Corporation. 
Effective  September  28, 1992. 

One  Confidential  Assistant  to  the 
Director,  Intergovernmental  Affairs, 
Office  of  Public  Affairs.  Effective 
October  1, 1992. 

One  Staff  Assistant  to  the  Secretary  of 
Agriculture.  November  9, 1992. 

-  One  Confidential  Assistant  to  the 
Executive  Assistant  to  the  Secretary. 
Effective  November  12, 1992. 

One  Confidential  Assistant  to  the 
Administrator,  Agricultural  Research 
Service.  November  12, 1992. 

Department  of  Commerce 

One  Deputy  to  the  Director  of 
Scheduling,  Office  of  the  Secretary. 
Effective  August  4, 1992. 

One  Public  Affairs  Specialist  to  the 
Secretary  of  Commerce.  Effective 
August  5, 1992. 

One  Confidential  Assistant  to  the 
Secretary.  Effective  August  6, 1992. 

One  Confidential  Assistant  to  the 
Deputy  Assistant  Secretary  for 
Technology  and  Aerospace  Industries, 
International  Trade  Administration. 
Effective  August  14, 1992. 

One  Deputy  to  the  Director,  White 
House  Liaison,  Office  of  the  Secretary. 
Effective  August  14, 1992. 

One  Special  Assistant  to  the  Undo* 
Secretary  for  Technology,  Technology 
Administration.  Effective  August  14, 
1992. 

One  Chief  Counsel  for  Technology 
Administration  to  the  General  Counsel. 
Effective  August  14, 1992. 

One  Confidential  Assistant  to  the 
Deputy  Assistant  Secretary  for  Textiles, 


Apparel  and  Consumer  Goods, 
International  Trade  Administration. 
Effective  August  18, 1992. 

One  Special  Assistant  to  the  Secretary 
of  Commerce.  Effective  August  19, 1992. 

One  Confidential  Assistant  to  the 
Deputy  Assistant  Secretary  and  Deputy 
Commissioner,  Patent  and  Trademark 
Office.  Effective  September  21, 1992. 

One  Confidential  Assistant  to  the 
Assistant  Secretary  for  Trade 
Development,  International  Trade 
Administration.  Effective  September  25, 
1992. 

One  Special  Assistant  to  the  Director, 
Minority  Business  Development 
Agency.  Effective  October  6, 1992. 

One  Congressional  Liaison  Specialist 
to  the  Under  Secretary,  International 
Trade  Administration.  Effective  October 

15, 1992. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Legislative  and 
Intergovernmental  Affairs.  Effective 
October  16, 1992. 

One  Chauffeur  to  the  Secretary  of 
Commerce.  Effective  October  21, 1992. 

One  Chauffeur  to  the  Under  Secretary, 
National  Oceanic  and  Atmospheric 
Administration.  Effective  October  22, 
1992. 

One  Special  Assistant  to  the  Deputy 
Assistant  Secretary  for 
Intergovernmental  Affairs,  Office  of 
Legislative  and  Intergovernmental 
Affairs.  Effective  November  5, 1992. 

One  Special  Assistant  to  the  Chief 
Economist,  Economics  and  Statistics 
Administration.  Effective  November  5, 
1992. 

One  Confidential  Assistant  to  the 
Deputy  Assistant  Secretary  for  White 
House  Liaison.  Effective  November  5, 
1992. 

One  Congressional  Liaison  Specialist 
to  the  Deputy  Secretary  for  Legislative 
and  Intergovernmental  Affairs.  Effective 
November  30, 1992. 

One  Director,  Office  of  Public  Affairs 
to  the  Under  Secretary,  International 
Trade  Administration.  Effective 
November  30, 1992. 

Department  of  Defense 

One  Personal  and  Confidential 
Assistant  to  the  Assistant  Secretary  of 
Defense.  Effective  August  6, 1992. 

One  Special  Assistant  for  Asian 
Affairs  to  the  Director  of  Net 
Assessment,  Office  of  the  Under 
Secretary  for  Policy.  Effective  August  6, 
1992. 

One  Private  Secretary  to  the  Principal 
Deputy  General  Counsel.  Effective 
August  6, 1992. 

One  Personal  and  Confidential 
Assistant  to  the  Assistant  Secretary  of 
Defense  (International  Security  Affairs). 
Effective  August  6, 1992. 


One  Special  Assistant  to  the  Under 
Secretary  of  Defense  (Policy).  Effective 
August  6, 1992. 

One  Special  Assistant  (Research)  to 
the  Assistant  Secretary  of  Defense  for 
Public  Affairs.  Effective  September  18, 
1992. 

One  Paralegal  Specialist  to  the  Chief 
Judge,  U.S.  Court  of  Military  Appeals. 
Effective  September  18, 1992. 

One  Secretary  (Office  Automation)  to 
the  Assistant  Secretary  of  the  Army 
(Manpower  and  Reserve  Affairs). 
Effective  September  18, 1992. 

One  Special  Assistant  to  the  Assistant 
Secretary  of  Defense  (Legislative  Affairs) 
for  Special  Operations  and  Drug  Policy. 
Effective  September  28, 1992. 

One  Staff  Assistant  to  the  Assistant  to 
the  Vice  President  for  National  Security 
Affairs.  Effective  October  15, 1992. 

Department  of  Education 

One  Confidential  Assistant  to  the 
Assistant  Secretary,  Office  of 
Intergovernmental  and  Interagency 
Affairs.  Effective  August  4, 1992. 

One  Confidential  Assistant  to  the 
Assistant  Secretary,  Office  of  Civil 
Rights.  Effective  August  14, 1992 
One  Confidential  Assistant  to  the 
Assistant  Secretary,  Office  of 
Intergovernmental  and  Interagency 
Affairs.  Effective  August  18, 1992. 

One  Confidential  Assistant  to  the 
Chief  of  Staff,  Office  of  the  Secretary 
Effective  August  28, 1992. 

One  Deputy  Secretary’s  Regional 
Representative — Region  I  (Boston,  MA) 
to  the  Director,  Regional  Liaison  Staff, 
Office  of  Intergovernmental  and 
Interagency  Affairs.  Effective  September 

16. 1992. 

One  Secretary’s  Regional 
Representative,  Region  X  (Seattle,  WA) 
to  the  Director,  Regional  Liaison  Staff, 
Office  of  Intergovernmental  and 
Interagency  Affairs.  Effective  September 

25. 1992. 

One  Special  Assistant  to  the  Deputy 
Assistant  Secretary,  Office  of  Higher 
Education  Program.  Effective  September 

25. 1992. 

One  Confidential  Assistant  to  the 
Special  Advisor  to  the  Secretary  on 
America  2000.  Effective  September  25, 
1992. 

One  Confidential  Assistant  to  the 
Assistant  Secretary,  Office  of 
Intergovernmental  and  Interagency 
Affairs.  Effective  September  25, 1992. 

One  Deputy  Assistant  Secretary  for 
Legislative  Analysis  and  Information  to 
the  Assistant  Secretary,  Office  of 
Legislative  and  Congressional  Affairs. 
Effective  September  25, 1992. 

One  Confidential  Assistant  to  the 
Deputy  Chief  of  Staff.  Effective  October 

8. 1992. 
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One  Deputy  Secretary's  Regional 
Representative,  Region  VH  (Kansas  City, 
MO)  to  the  Secretary's  Regional 
Representative,  Office  of 
Intergovernmental  and  Interagency 
Affairs.  Effective  October  9, 1992. 

One  Special  Assistant  to  the  Assistant 
Secretary,  Office  of  Educational 
Research  and  Improvement.  Effective 
October  9, 1992. 

One  Special  Assistant  to  the  Director, 
Constituent  Services  Staff,  Office  of 
Intergovernmental  and  Interagency 
Affairs.  Effective  October  9, 1992. 

One  Director,  Intergovernmental  and 
Constituent  Service  to  the  Deputy 
Assistant  Secretary  for  Headquarters 
Operations,  Office  of  Intergovernmental 
and  Interagency  Affairs.  Effective 
October  15, 1992. 

One  Confidential  Assistant  to  the 
Deputy  Chief  of  Staff,  Office  of  the 
Secretary.  Effective  October  16, 1992. 

One  Congressional  Liaison  Specialist 
to  the  Deputy  Assistant  Secretary  for 
Congressional  Liaison,  Office  of 
Legislation  and  Congressional  Affairs. 
Effective  October  21, 1992. 

One  Director,  Administrative 
Resource  Management  Service,  Office  of 
Human  Resources  and  Administration. 
Effective  October  27, 1992. 

One  Confidential  Assistant  to  the 
Deputy  Chief  of  Staff,  Office  of  the 
-  Secretary.  Effective  October  28, 1992. 

One  Special  Assistant  to  the 
Administrator  for  Management  Service, 
Office  of  Human  Resources  and 
Administration.  Effective  October  30, 
1992. 

One  Director,  Secretary's  Regional 
Representatives  Services  Staff  to  the 
Deputy  Assistant  Secretary  for  Field 
Services,  Office  of  Intergovernmental 
and  Interagency  Affairs.  Effective 
November  5, 1992. 

One  Director,  Interagency, 
International  and  Strategy  Service  to  the 
Deputy  Assistant  Secretary  for 
Headquarters  Operations,  Office  of 
Intergovernmental  and  Interagency 
Affairs.  Effective  November  5, 1992. 

Department  of  Energy 

One  Staff  Assistant  to  the  Principal 
Deputy  Assistant  Secretary,  Office  of 
Congressional  and  Intergovernmental 
Affairs.  Effective  August  14, 1992. 

One  Special  Assistant  to  the  Director, 
Office  of  Technology  Utilization,  Office 
of  Energy  Research.  Effective  August  31, 
1992. 

One  Staff  Assistant  to  the  Director, 
Office  of  Technology  Utilization,  Office 
of  Energy  Research.  Effective  August  31, 
1992. 

One  Special  Assistant  to  the  Deputy 
Secretary  of  Energy.  Effective  August  31, 
1992. 


One  Deputy  to  the  Press  Secretary/ 
Principal  Deputy  Director,  Office  of 
Public  Affaire.  Effective  September  28, 
1992. 

One  Congressional  Affairs  Specialist 
to  the  Principal  Deputy  Assistant 
Secretary  for  Congressional  and 
Intergovernmental  Affaire.  Effective 
October  9, 1992. 

One  Staff  Assistant  to  the  Deputy 
Secretary,  Office  of  the  Deputy 
Secretary,  Office  of  the  Secretary. 
Effective  October  30, 1992. 

One  Staff  Assistant  to  the  Special 
Assistant  to  the  Secretary.  Effective 
November  24, 1992. 

Department  of  Health  and  Human 
Services 

One  Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Population 
Affaire,  Office  of  the  Assistant  Secretary 
for  Health,  Public  Health  Service. 
Effective  August  5, 1992. 

One  Special  Assistant  to  the 
Commissioner,  Social  Security 
Administration.  Effective  August  25, 
1992. 

One  Confidential  Assistant  to  the 
Director  of  Advance,  Office  of  the 
Secretary.  Effective  September  18, 1992. 

One  Special  Assistant  to  the  Director, 
Office  of  Public  Affaire.  Administration 
for  Children  and  Families.  Effective 
September  18, 1992. 

One  Director,  Division  of  Public 
Information  to  the  Director,  Office  of 
Public  Affaire,  Administration  for 
Children  and  Families.  Effective 
September  18, 1992. 

One  Special  Assistant  to  the  Director, 
Office  of  Consumer  Affaire.  Effective 
September  22, 1992. 

One  Executive  Assistant  to  the 
Director,  Office  of  Child  Support 
Enforcement,  Administration  for 
Children  and  Families.  Effective 
September  28, 1992. 

One  Speechwriter  to  the  Director  of 
Speechwriting,  Office  of  the  Assistant 
Secretary  for  Public  Affairs.  Effective 
October  6, 1992. 

One  Special  Assistant  to  the  Director 
of  Speechwriting.  Effective  October  9, 
1992. 

Department  of  Housing  and  Urban 
Development 

One  Deputy  to  the  Assistant 
Secretary,  Office  of  Public  Affairs. 
Effective  August  11, 1992. 

One  Assistant  to  the  Secretary  for 
Communication.  Effective  August  14, 
1992. 

One  Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Public  Affaire. 
Effective  August  18, 1992. 

One  Executive  Assistant  to  the 
Secretary.  Effective  August  18, 1992. 


One  Staff  Assistant  to  the  Deputy 
Assistant  Secretary  for  Economic 
Development,  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  Effective  August  18, 1992. 

One  Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Operations, 

Office  of  Community  Planning  and 
Development.  Effective  September  11, 
1992. 

One  Intergovernmental  Relations 
Officer  to  the  Deputy  Assistant 
Secretary,  Office  of  Intergovernmental 
Relations.  Effective  September  21, 1992. 

One  Senior  Intergovernmental 
Relations  to  the  Deputy  Assistant 
Secretary  for  Intergovernmental 
Relations.  Effective  October  15, 1992. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  Effective  November  5, 
1992. 

Department  of  the  Interior 

One  Special  Assistant  to  the  Director, 
National  Park  Service.  Effective  August 

5. 1992. 

One  Special  Assistant  to  the  Director, 
National  Park  Service.  Effective  October 

21. 1992. 

One  Special  Assistant  to  the  Secretary 
and  Director,  Office  of  Program 
Analysis.  Effective  November  27, 1992. 

Department  of  Justice 

One  Special  Assistant  to  the  Associate 
Deputy  Attorney  General,  Executive 
Office  of  Weed  and  Seed.  Effective 
September  3, 1992. 

One  Confidential  Assistant  to  the 
Director,  Office  of  Policy  and 
Communication.  Effective  October  28, 
1992. 

One  Special  Assistant  to  the  Director, 
Bureau  of  Justice  Statistics,  Office  of 
Justice  Programs.  Effective  November  5, 
1992. 

One  Senior  Policy  Advisory  to  the 
Director.  Office  of  Policy  Development, 
Office  of  Policy  and  Communications. 
Effective  November  20, 1992. 

Department  of  Labor 

One  Executive  Assistant  to  the  Deputy 
Assistant  Secretary,  Veterans 
Employment  and  Training  Service. 
Effective  August  18, 1992. 

One  Senior  Intergovernmental  Officer 
to  the  Associate  Assistant  Secretary  for 
Congressional  and  Intergovernmental 
Affaire.  Effective  September  11, 1992. 

One  Staff  Assistant  to  the  Assistant 
Secretary  for  Veterans’  Employment  and 
Training.  Effective  October  27, 1992. 

Department  of  State 

One  Special  Assistant  to  the  Deputy 
Secretary.  Effective  September  3, 1992. 

One  Staff  Assistant  to  the  Director, 
Office  of  Public  Liaison,  Bureau  of 
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Public  Affairs.  Effective  September  3, 
1992. 

One  Staff  Assistant  to  the  Deputy 
Secretary.  Effective  September  3, 1992. 

One  Executive  Secretary  to  the 
Permanent  Representative,  United 
States  Mission,  to  the  Organization  of 
American  States,  Bureau  of  Inter- 
American  Affairs.  Effective  September 

14. 1992. 

One  Secretary  (Typing)  to  the 
Assistant  Secretary,  Office  of  Legislative 
Affairs.  Effective  September  15, 1992. 

One  Secretary  (Typing)  to  the 
Assistant  Secretary,  Bureau  of 
Economics  and  Business  Affairs. 

Effective  September  18, 1992. 

One  Senior  Intergovernmental  Officer 
to  the  Associate  Assistant  Secretary, 
Office  of  Congressional  and 
Intergovernmental  Affairs.  Effective 
November  5, 1992. 

Department  of  Transportation 

One  Staff  Assistant  to  the  Assistant 
Secretary  for  Governmental  Affairs. 
Effective  August  4, 1992. 

One  Scheduling  Assistant  to  the 
Deputy  Secretary.  Effective  August  25, 
1992. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Policy  and  International 
Affairs.  Effective  August  26, 1992. 

One  Deputy  Scheduler  to  the  Special 
Assistant  for  Scheduling  and  Advance, 
Office  of  the  Secretary.  Effective  August 

31. 1992. 

Department  of  the  Treasury 

One  Director,  Office  of 
Intergovernmental  Affairs,  to  the  Deputy 
Assistant  Secretary  (Public  Liaison), 
Office  of  the  Assistant  Secretary  (Public 
Affairs  and  Public  Liaison).  Effective 
August  10, 1992. 

One  Public  Affairs  Assistant  to  the 
Deputy  Assistant  Secretary  (Public 
Liaison),  Office  of  the  Assistant 
Secretary  (Public  Affairs  and  Public 
Liaison).  Effective  August  10, 1992. 

One  Staff  Assistant  to  the  Treasurer  of 
the  United  States.  Effective  August  14, 
1992. 

One  Special  Assistant  to  the  Treasurer 
of  the  United  States.  Effective  August 

19. 1992. 

One  Travel  Assistant  to  the  Deputy 
Assistant  Secretary  for  Administration, 
Office  of  the  Assistant  Secretary  for 
Management  Effective  September  3, 
1992. 

One  Confidential  Assistant  to  the 
Executive  Director,  United  States 
Savings  Bonds  Division.  Effective 
September  8, 1992. 

One  Confidential  Assistant  to  the 
Deputy  Assistant  Secretary  for 
Administration.  Effective  November  19. 
1992. 


Department  of  Veterans  Affairs 

One  Special  Assistant  to  the  Secretary 
of  Veterans  Affairs.  Effective  August  14, 
1992. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Acquisition  and  Facilities. 
Effective  September  25, 1992. 

Equal  Employment  Opportunity 
Commission 

One  Legislative  Affairs  Specialist  to 
the  Director,  Office  of  Communications 
and  Legislative  Affairs,  Office  of  the 
Chairman.  Effective  September  17, 1992. 

One  Executive  Assistant  to  the 
Director,  Office  of  Communication  and 
Legislative  Affairs.  Effective  October  9, 
1992. 

Environmental  Protection  Agency 

One  Staff  Assistant  to  the  Associate 
Administrator,  Office  of  Congressional 
and  Legislative  Affairs.  Effective  August 

4. 1992. 

One  Program  Advisor  to  the  Assistant 
Administrator,  Office  of  Enforcement. 
Effective  August  11, 1992. 

One  Program  Manager  to  the  Director, 
Public  Liaison  Division,  Office  of 
Communications,  Education  and  Public 
Affairs.  Effective  September  11, 1992. 

One  Staff  Assistant  to  the  Director, 
Office  of  Small  and  Disadvantaged 
Business  Utilization.  Effective 
September  18, 1992. 

One  Special  Assistant  to  the  Assistant 
Administrator  for  Administration  and 
Resources  Management.  Effective 
September  22, 1992. 

Export-Import  Bank  of  the  U.S. 

One  Vice  President,  Public  Affairs 
and  Publications,  to  the  President  and 
Chairman.  Effective  August  4, 1992. 

Federal  Maritime  Commission 

One  Counsel  to  the  Commissioner. 
Effective  November  12, 1992. 

Federal  Trade  Commission 

One  Congressional  Liaison  Specialist 
to  the  Director,  Office  of  Congressional 
Relations.  Effective  November  27, 1992. 

General  Services  Administration 

One  Special  Assistant  to  the 
Commissioner,  Public  Building  Service. 
Effective  October  6, 1992. 

International  Trade  Commission 

One  Staff  Assistant  to  a 
Commissioner.  Effective  November  19, 
1992. 

National  Labor  Relations  Board 

One  Confidential  Assistant  to  the 
General  Counsel.  Effective  September 

10, 1992. 


National  Transportation  Safety  Board 
One  Special  Assistant  to  the 
Chairman  of  the  National 
Transportation  Safety  Board.  Effective 
August  19, 1992. 

One  Confidential  Assistant  to  the  Vice 
Chairman.  Effective  September  14, 1992. 

One  Director,  Office  of  Congressional 
and  Intergovernmental  Relations  to  the 
Chairman.  Effective  October  16, 1992. 

One  Secretary  (Typing)  to  the 
Chairman,  National  Transportation 
Safety  Board.  Effective  October  30, 

1992. 

Occupational  Safety  and  Health  Review 
Commission 

One  Confidential  Assistant  to  a 
Member.  Effective  September  3, 1992. 

One  Special  Assistant  to  the 
Chairman.  Effective  October  9, 1992. 

Office  of  National  Drug  Control  Policy 

One  Deputy  to  the  Associate  Director 
for  the  Bureau  of  State  and  Local 
Affairs.  Effective  August  25, 1992. 

One  Confidential  Assistant  to  the 
Director,  Congressional  Relations. 
Effective  September  3, 1992. 

One  Staff  Assistant  to  the  Special 
Assistant  to  the  Director.  Effective 
October  13, 1992. 

One  Confidential  Assistant  to  the 
General  Counsel.  Effective  November 

20, 1992. 

One  Special  Assistant  to  the  Associate 
Director.  Effective  November  20, 1992. 

Office  of  Personnel  Management 

One  Confidential  Assistant  to  the 
Director,  Office  of  Congressional 
Relations.  Effective  September  4, 1992. 

Securities  and  Exchange  Commission 
One  Secretary  (Office  Automation)  to 
the  Director,  Division  of  Market 
Regulation.  Effective  September  22, 
1992. 

Small  Business  Administration 

One  Special  Assistant  to  the 
Administrator.  Effective  August  11, 
1992. 

One  Special  Assistant  to  the  Director, 
Office  of  Women’s  Business  Ownership. 
Effective  September  18, 1992. 

United  States  Information  Agency 

One  Special  Assistant  to  the  Director, 
Worldnet  Television  and  Film  Service. 
Bureau  of  Broadcasting.  Effective 
August  14, 1992. 

One  Assistant  to  the  Director,  Office 
of  Public  Liaison.  Effective  August  19, 
1992. 

One  Confidential  Assistant  to  the 
Director,  Bureau  of  Broadcasting. 
Effective  August  27, 1992. 

One  to  the  Director,  Office  of  Arts 
America,  Bureau  of  Educational  and 
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Cultural  Affairs.  Effective  October  15. 
1992. 

United  States  Tax  Court 
One  Trial  Clerk  to  a  Judge.  Effective 
September  4, 1992. 

One  Secretary  (Confidential  Assistant) 
to  a  Judge.  Effective  September  22, 1992. 

One  Trial  Clerk  to  a  Judge.  Effective 
October  9, 1992. 

One  Secretary  (Confidential  Assistant) 
to  a  Judge.  Effective  November  20, 1992. 

United  States  Trade  Representative 

One  Confidential  Assistant  to  the 
General  Counsel,  Office  of  the  United 
States  Trade  Representative.  Effective 
October  15, 1992. 

Authority:  5  U.S.C.  3301  and  3302;  E.O. 
10577,  3  CFR  1954-1958  Comp.,  p.  218 
Office  of  Personnel  Management. 

Douglas  A.  Brook, 

Acting  Director. 

[FR  Doc.  93-338  Filed  1-7-93;  8:45  am] 

BILLING  CODE  *325-01 -M 


Historically  Black  Colleges  and 
Universities  (HBCU’s)  Federal 
Employment  Advisory  Group 

AGENCY:  U.S.  Office  of  Personnel 
Management. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  According  to  the  provisions  of 
section  10  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463),  notice 
is  hereby  given  that  the  Historically 
Black  Colleges  and  Universities 
(HBCU’s)  Federal  Employment  Advisory 
Group  will  meet  at  the  time  and  place 
shown  below. 

DATES:  February  2, 1993,  9  a.m. 

PLACE:  U.S.  Office  of  Personnel 
Management’s  Conference  Center,  room 
1350, 1900  E  Street,  NW.,  Washington, 
DC. 

AGENDA:  The  focus  of  the  February  2nd 
meeting  will  be  the  discussion  of 
continued  activities  to  enhance  the 
employment  of  students  and  graduates 
from  HBCU’s  in  the  Federal  Government 
and  future  directions  for  the  Advisory 
Group. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  H.  Paige,  Chief,  Recruiting 
Policy  Division,  Office  of  Personnel 
Management,  room  6332, 1900  E  Street, 
NW.,  Washington,  DC  20415. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public.  If  time 
permits,  an  opportunity  will  be 
provided  for  members  of  the  public  in 
attendance  at  the  meeting  to  provide 
their  views.  Persons  wishing  to  address 
the  Advisory  Group  orally  at  the 
meeting  should  submit  a  written  request 


no  later  than  the  close  of  business  on 
January  19, 1993.  The  request  must 
include  the  name  and  address  of  the 
person  wishing  to  appear,  the  capacity 
in  which  the  appearance  will  be  made, 
a  short  summary  of  the  intended 
presentation,  and  the  amount  of  time 
desired. 

U.S.  Office  of  Personnel  Management. 

Douglas  A.  Brook, 

Acting  Director. 

IFR  Doc.  93-336  Filed  1-7-93, 8:45  am| 

BILLING  CODE  *325-01 -M 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  OMB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35),  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(s) 

(1)  Collection  title:  Application  for 
Survivor  Insurance  Annuities. 

(2)  Form(s)  submitted:  AA-17,  AA- 
17b,  AA-18,  AA— 19,  AA-19a,  AA-19S 
and  AA-20. 

(3)  OMB  Number:  3220-0030. 

(4)  Expiration  date  of  current  OMB 
clearance :  Three  years  from  date  of 
OMB  approval. 

(5)  Type  of  request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection  without  any  change  in  the 
substance  or  in  the  method  of 
collection. 

(6)  Frequency  of  response:  On 
Occasion. 

(7)  Respondents:  Individuals  or 
households. 

(8)  Estimated  annual  number  of 
respondents:  10,060. 

(9)  Total  annual  responses:  10,060. 

(10)  Average  time  per  response: 
.45258  hours. 

(11)  Total  annual  reporting  hours: 
4,553. 

(12)  Collection  description:  Under 
section  2(d)  of  the  RRA,  monthly 
survivor  annuities  are  payable  to 
surviving  widow(er)s,  parents, 
unmarried  children,  and,  in  certain 
cases,  divorced  wives  (husbands), 
mothers  (fathers),  remarried  widow(er)s 
and  grandchildren  of  deceased  railroad 
employees.  The  collection  obtains 
information  needed  by  the  Railroad 
Retirement  Board  for  determining 
entitlement  to  and  amount  of  annuity 
applied  for. 


ADDITIONAL  INFORMATION  OR  COMMENTS: 

Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Dennis 
Eagan,  the  agency  clearance  officer 
(312-751-4693).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board,  844  N.  Rush  Street, 
Chicago,  Illinois  60611-2092  and  the 
OMB  reviewer,  Laura  Oliven  (202-395- 
7316),  Office  of  Management  and 
Budget,  room  3002,  New  Executive 
Office  Building,  Washington,  DC  20503 
Dennis  Eagan, 

Clearance  Officer. 

[FR  Doc.  93-349  Filed  1-7-93;  8:45  ami 

BILUNG  CODE  7905-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-31683;  File  No.  SR-CBOE- 
92-36] 

Self-Regulatory  Organizations;  Filing 
and  Order  Granting  Accelerated 
Approved  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.,  Relating  to  the  Opening  of  New 
Series  of  Index  Options 

December  31, 1992. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  October  30, 1992, 
the  Chicago  Board  Options  Exchange, 
Inc.  (“CBOE”  or  “Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  (“SEC”  or  “Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend 
Exchange  Rule  24.9,  “Terms  of  Index 
Option  Contracts,”  by  adding 
Interpretation  .05,  which  will  allow  the 
Exchange  to  open  for  trading  additional 
series  of  the  same  class  of  index  options 
(other  than  options  based  on  the 
Standard  &  Poor’s  (“SAP”)  100  Index) 
when  the  current  index  value  of  the 
underlying  index  moves  substantially 
from  the  exercise  price  or  prices  of  the 
index  options  previously  opened  for 
trading  on  the  Exchange.  The  text  of  the 
proposal  is  available  at  the  Office  of  the 
Secretary,  CBOE  and  at  the  Commission. 
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13.  Seif-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 

The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  CBOE  proposes  to  amend 
Exchange  Rule  24.9,  "Terms  of  Index 
Option  Contracts,"  by  adding 
Interpretation  .05,  which  will  allow  the 
Exchange  to  open  for  trading  additional 
series  of  the  same  class  of  index  options 
(other  than  options  based  on  the  SAP 
100  Index)  when  the  current  index 
value  of  the  underlying  index  moves 
substantially  from  the  exercise  price  or 
prices  of  the  index  options  previously 
opened  for  trading  on  the  Exchange. 
Under  the  proposal,  the  exercise  price  of 
each  series  of  Index  options  oDened  for 
trading  must  be  reasonably  related  to 
the  current  index  value  of  the 
underlying  index  to  which  the  options 
relate  at  or  about  the  time  the  series  of 
options  is  first  opened  for  trading  on  the 
Exchange.  The  proposal  applies  to  all 
index  options  traded  on  the  CBOE 
except  for  options  on  the  SAP  100 
Index. 

The  CBOE  believes  that  the  proposal 
will  provide  important  benefits  to  CBOE 
members  and  their  customers. 
Specifically,  the  Exchange  believes  that 
the  proposed  rule  change  will  increase 
the  CBOE’s  flexibility  by  permitting  the 
Exchange  to  open  for  trading  new  aeries 
of  index  option  as  warranted  by  market 
conditions  and  the  continuing  evolution 
of  index  options  trading  strategies  that 
seek  to  take  advantage  of  economic 
opportunities  engendered  by  changes  in 
prices  and  yields  in  other  markets.  The 
CBOE  believes  that  this,  in  turn,  will 
better  enable  the  Exchange  to  respond  to 
the  trading  needs  of  its  members  and 
their  customers.  Second,  the  CBOE 
believes  that  the  proposal  will  enhance 
the  Exchange’s  ability  to  compete  with 
other  options  exchanges  in  seeking  to 
meet  their  members'  trading  needs.  In 
this  regard,  the  CBOE  notes  that  the 


rules  of  the  American  Stock  Exchange 
(“Amex”)  contain  a  similar  provision.1 

The  CBOE  believes  that  the  proposal 
will,  in  accordance  with  section 
1  lA(a)(l)(C)(i)  of  the  Act,  assure  the 
economically  efficient  execution  of 
securities  transactions  and  will,  in 
accordance  with  section  llA(a)(l)(CKii) 
of  the  Act,  promote  fair  competition 
among  exchange  markets.  In  addition, 
the  CBOE  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act,  in  general,  and  with 
section  6(b)(5),  in  particular,  in  that  it  is 
designed  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  the  national  market 
system. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(CJ  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received  with  respect  to  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
Section  19(b)(2)  of  the  Act. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6(b)(5),2  in  that 
it  is  designed  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  the  national  market 
system.  The  Commission  believes  that 
the  proposal  will  enable  the  CBOE  to 
respond  to  changing  market  conditions 
and  list  index  options  series  that 
provide  market  participants  with  an 
effective  means  to  transfer  risk  and 
implement  their  trading  strategies.  The 


1  See  Amex  Rule  903C(b),  which  provides,  in 
part,  that  *he  exercise  price  of  each  series  of  stock 
index  options  opened  for  trading  on  the  Amex  shall 
be  an  integer  which  is  reasonably  dose  to  the 
numerical  Index  value  of  the  underlying  stock 
index  group  to  which  such  options  relate  at  or 
shout  the  toe  such  series  of  options  is  first  opened 
for  trading  on  the  Amex.  The  Amex  rule  further 
provide*  that  additional  series  of  ths  same  dass  of 
options  may  be  opened  for  trading  on  the  Amex  as 
the  numerical  index  value  of  the  underlying  stock 
index  group  moves  substantially  from  the  initial 
exercise  price  or  prices. 

>15  U.S.C.  78f(6M5)  (1982) 


Commission  believes  that  the  discretion 
to  list  additional  series  of  index  options 
will  help  to  ensure  the  consistent 
availability  of  index  options  series 
tailored  to  meet  the  needs  of  investors 
during  periods  of  market  volatility.  In 
addition,  the  Commission  notes  that  the 
CBOE’s  proposal  is  similar  to  Amex 
Rule  930C(b),  which  allows  the  Amex  to 
list  additional  series  of  the  same  class  of 
index  options  as  the  numerical  index 
value  of  the  underlying  stock  index 
moves  substantially  from  the  initial 
exercise  price  or  prices. 

The  Commission  believes  that  the 
CBOE’s  proposal  strikes  a  reasonable 
balance  between  accommodating  the 
needs  of  market  participants  and 
avoiding  the  excessive  proliferation  of 
options  series.  In  this  regard,  the 
proposal  provides  that  the  options  price 
of  each  series  of  options  opened  for 
trading  shall  be  reasonably  related  to  the 
current  value  of  the  underlying  index, 
as  discussed  below.3  The  proposed  rule 
change  also  allows  the  Exchange  to 
open  additional  series  of  index  options 
for  trading  only  after  a  substantial 
movement  in  the  value  of  the 
underlying  index.4 

For  stock  index  options  (other  than 
long-term  options,  i.e.,  expirations 
beyond  one  year),  an  exercise  price  of 
an  option  series  is  "reasonably  related" 
to  the  current  index  value  of  the 
underlying  index  if  it  is  within  no  more 
than  the  lesser  of:  (a)  50  points  of  the 
current  value  of  the  index;  or  (b)  15% 
of  the  current  index  value.  For  long¬ 
term  stock  index  options  (other  than 
reduced  value  long-term  options)  an 
exercise  price  of  an  options  series  is 
"reasonably  related”  to  the  current 
index  value  if  it  is  within  25%  of  the 
current  index  value. 

The  Commission  believes  that  these 
requirements  provide  the  Exchange  with 
the  flexibility  to  open  additional  index 
options  series  and,  at  the  same  time, 
appropriately  limit  the  number  of  index 
options  series  that  may  be  outstanding 
at  any  one  time.  In  addition,  the 


discussion  following  note  4,  infra.  Not  all 
existing  options  series  listed  for  trading  on  the 
CBOE  and  Amex,  in  particular,  meet  the 
“reasonably  related"  standard  articulated  today. 
Both  exchanges  have  agreed  to  delist  those  series 
that  do  not  have  either  put  or  call  open  interoat  and 
not  to  list  additional  month  series  where  open 
interest  exists  today.  Telephone  conversation 
among  Jonathan  Kallman.  Associate  Director. 
Division  of  Market  Regulation.  Commission  and 
Ivors  W.  Riley,  Senior  Executive  Vice  President 
Amex  and  Alger  Chapman.  Chairman.  CBOE 
(December  23. 1993). 

4 The  Commission  notes,  however,  that  the 
Exchange  is  oot  obligated  to  often  new  series  every 
time  the  index  value  changes  and.  in  this  regard, 
in  considering  whether  to  open  a  new  series  will 
do  so  consistent  with  the  maintenance  of  a  fair  and 
orderly  market 
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Commission  notes  that  although  the 
proposal  permits  the  CBOE  to  open 
additional  index  option  series,  the 
CBOE  retains  the  discretion  to  list  fewer 
series  than  those  allowed  under  the 
proposal.5 

Tne  CBOE  has  represented  that  its 
current  system  capacity  is  sufficient  to 
meet  the  expected  demands  of  the 
additional  strike  prices.®  Nevertheless, 
the  Commission  requests  that  the  CBOE 
monitor  the  volume  of  additional  series 
listed  as  a  result  of  this  rule  change  and 
the  effect  of  these  additional  series  on 
the  capacity  of  the  CBOE’s,  Options 
Price  Reporting  Authority’s  and 
vendors’  automated  systems. 

The  Commission  finds  good  cause  for 
approving  the  CBOE’s  proposal  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register  in  that  die 
proposed  rule  change  is  similar  to  a  rule 
adopted  previously  by  the  Amex.  The 
Commission  received  no  comment 
letters  on  the  Amex’s  proposal  and 
believes  that  the  CBOE’s  proposal  raises 
no  new  regulatory  issues.  Accordingly, 
the  Commission  believes  that  it  is 
appropriate  and  consistent  with 
Sections  6(b)(5)  and  19(b)  of  the  Act  to 
approve  the  CBOE’s  proposal  on  an 
accelerated  basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW„ 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 


5  See  supra  note  4. 

8  See  Letter  from  Charles  J.  Henry,  President  and 
Chief  Operating  Officer,  CBOE,  to  Sharon  Lawson, 
Assistant  Director,  Exchange  and  Options 
Regulation,  Division  of  Market  Regulation,  SEC, 
dated  December  31, 1992. 


above  and  should  be  submitted  by 
January  29, 1993. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,7  that  the 
proposed  rule  change  (SR-CBOE-92- 
36)  is  approved 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  93-331  Filed  1-7-93;  8.45  am) 
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[Release  No.  34-31679;  Fite  No.  SR-CBOE- 
92-41] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange,  Inc. 
Relating  to  Reduced  Transaction 
Charges  for  Certain  Index  Option 
Spread  Transactions 

December  31, 1992. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  December  18, 1992, 
the  Chicago  Board  Options  Exchange, 
Inc.  (“CBOE”  or  “Exchange”)  filed  with 
the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  CBOE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  has  requested  an  extension 
through  January  31, 1993, 1  of  a  pilot 
program  2  which  provides  a  50%  rebate 
on  transaction  and  trade  match  fees  for 


7 15  U.S.C.  78s(b)(2)  (1982). 

1  On  December  31, 1992,  the  CBOE  amended  its 
proposal  to  seek  an  extension  of  the  pilot  program 
through  January  31, 1993.  See  letter  from  Michael 
L.  Meyer,  Schiff  Hardin  &  Waite,  to  Yvonne 
Fraticelli,  Staff  Attorney,  Options  Branch,  Division 
of  Market  Regulation,  Commission,  dated  December 
31, 1992. 

3  The  pilot  program  was  first  approved  by  the 
Commission  on  a  three-month  pilot  basis,  effective 
from  )uly  1, 1991,  through  September  30, 1991.  See 
Securities  Exchange  Act  Release  No.  29482  (July  24, 

1991) ,  56  FR  36180.  Since  then,  the  pilot  has  boan 
extended  five  times:  (i)  through  December  31, 1991; 
(ii)  through  March  31, 1992;  (iii)  through  August  31, 
1992;  (iv)  through  October  15, 1992;  and  (v)  through 
December  31, 1992.  See  Securities  Exchange  Act 
Release  Nos.  30025  (December  3, 1991),  56  FR 
64537;  30288  (January  27, 1992),  57  FR  4228;  30857 
(June  24, 1992),  57  FR  29543;  31208  (September  22. 

1992) ,  57  FR  44596;  31428  (November  9. 1992),  57 
FR  54431. 


"box”  3  trades  by  public  customers  in 
Standard  &  Poor’s  500  Stock  Index 
options  ("SPX”),  provided  the  “box” 
trade  totals  500  or  more  contracts  for  the 
four  sides  of  the  trade.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  CBOE  and  at  the 
Commission. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  CBOE  has  requested  an  extension 
through  January  31, 1993,  of  a  pilot 
program  which  provides  a  50%  rebate 
on  transaction  and  trade  match  fees4  for 
“box”  5  trades  by  public  customers  in 
SPX  options,  provided  the  “box”  trade 
totals  500  or  more  contracts  for  the  four 
sides  of  the  trade  (125  contracts  per 
side).  The  rebate  is  available  to  member 
firms  that  provide  the  Exchange’s 
Accounting  Department  with 
documents  evidencing  transactions  that 
meet  the  standards  of  the  pilot  program. 
At  a  minimum,  the  supporting 
documentation  must  include  the  trade 
date,  executing  broker  acronym,  and  the 
contract  series,  premium  and  quantity. 

The  Exchange  believes  that  tne 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,  in  general,  and 
furthers  the  objectives  of  section  6(b)(4), 
in  particular,  in  that  it  is  designed  to 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  CBOE  members  and  other 
persons  using  the  CBOE’s  facilities.  The 
Exchange  also  believes  that  the  proposal 
is  consistent  with  section 


1  The  CBOE  defines  a  “box  trade”  as  a  four-sided 
SPX  option  spread  composed  of  (i)  a  long  call  and 
short  put  at  one  strike  price  and  (ii)  a  short  call  and 
long  put  at  a  different  strike  price,  where  all  four 
positions  expire  in  the  same  month. 

4  The  rebate  is  $.22  per  contract  ($.20  transaction 
fee.  plus  $.02  trade  match  fee)  on  contracts  with  a 
premium  greater  than  or  equal  to  $1  and  $.12  per 
contract  ($.10  transaction  fee.  phis  $.02  trade  match 
fee)  on  contracts  with  a  premium  less  than  $1. 

8  See  note  3,  supra,  for  the  CBOE's  definition  of 
a  "box”  trade. 
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HA(a)(l)(C)(ii)  in  that  it  fosters  fair 
competition  among  exchange  markets. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee  or 
other  charge  imposed  by  the  Exchange, 
it  has  become  effective  pursuant  to 
section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder.  The  CBOE  notes  that  its 
proposal  is  based  on  a  rule  adopted  by 
the  American  Stock  Exchange,  Inc. 
(“Amex”).®  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 


*  See  Securities  Exchange  Act  Release  No.  29622 
(October  15. 1991).  56  FK  54594  (order  approving 
File  No.  SR- Am  ex -81 -23)  ("Amex  Approval 
Order”).  The  CBOE  notes  that,  initially,  the  Amex 
reduced  customer  transaction  charges  for  box 
spreads  from  $.40  per  contract  to  $.25  per  contract 
for  qualified  customer  orders  of  at  least  2.000 
contracts  (500  per  side).  See  Securities  Exchange 
Act  Release  No.  26193  Only  11, 1990).  55  FR  29128 
(order  approving  File  No.  SR-Amex-90-12). 
Subsequently,  based  upon  the  CBOE's  pilot  rebate 
program,  the  Amex  reduced  its  fees  for  box  spreads 
to  $.20  per  contract  for  options  with  premiums 
priced  at  $1.00  and  above  ($.10  per  contract  for 
optioaa  with  premiums  below  $1.00)  for  qualified 
customer  orders  of  at  least  500  contracts  (125  per 
side).  See  Amex  Approval  Order. 


proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW„ 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  the  file  number  in  the 
caption  above  and  should  be  submitted 
by  January  29, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland. 

Deputy  Secretary. 

(FR  Doc.  93-334  Filed  1-7-93;  8:45  ami 
WUJNG  coot  W19-01-M 


[Release  No.  34-31681;  File  No.  SR-MBS- 
92-02] 

A 

Self-Regulatory  Organizations;  MBS 
Clearing  Corp.;  Order  Granting  Partial 
Approval  of  Proposed  Rule  Change 
Relating  to  Major  Systems 
Enhancements 

% 

December  31, 1992. 

On  March  27, 1992,  the  MBS  Clearing 
Corporation  ("MBS”)  filed  a  proposed 
rule  change  (File  No.  SR-MBS-92-02) 
with  the  Securities  and  Exchange 
Commission  ("Commission")  pursuant 
to  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (“Act”).1  Notice 
of  the  proposal  was  published  in  the 
Federal  Register  on  August  29. 1992.2 
No  comments  were  received.  Phase  I  of 
the  proposal 3  was  approved  on  October 
23, 1992.4  Subsequently,  MBS 


1 15  U.S.C.  78S(B)(1)  (1988) 

2  Securities  Exchange  Act  Release  No.  31058 
(August  19. 1992),  57  FR  38897. 

3  As  part  of  Phase  I,  MBS  submitted  two 
amendments.  On  September  23. 1992,  MBS 
submitted  amendment  number  1  to  SR-MBS-92-02 
that  reinstated  the  concept  of  impending  settlement 
date  and  impending  expiration  date  that  MBS  uses 
in  calculating  a  participant’s  market  margin 
differential  (“MMD”)  deposit  requirement.  This 
concept  was  deleted  in  the  proposal  as  originally 
submitted.  Amendment  number  2  amended  the 
proposal  to  state  that  MBS  will  implement  the 
enhancements  to  its  operating  system  in  phases  and 
announced  the  target  date  of  October  23, 1992.  as 
the  implementation  data  for  the  first  phase.  In 
addition,  the  amendment  discussed  MBS’  fallback 
procedures.  Administrative  Bulletin  from  MBS  to 
all  MBS  participants  (September  29. 1992). 

4  In  Phase  I.  MBS  implemented  the  Comparison 
and  Clearing  System  (“CCS”)  for  comparing  trade 
input,  margining,  and  comparing  clearing 
information  concerning  transactions  in  eligible 
securities  between  participants.  Some  of  the 
operational  enhancements  to  CCS  included:  (1) 
Revised  account  structure,  (2)  revised  procedures 
regarding  "Broker  Give-up  Trades,"  (3)  revised 


submitted  amendment  numbers  3  and  4 
to  clarify  that  the  following  deliverables 
are  subject  to  Phase  II  implementation: 
(1)  Revised  netting  procedures  for 
certain  trades,  and  (2)  revised 
Settlement  Balance  Order  ("SBO”) 
market  differential  and  cash  adjustment 
procedures.®  Concurrent  with  this 
Order,  the  Commission  is  approving  by 
separate  order  the  MBS  liquidation 
procedures.®  As  discussed  below,  the 
Commission  is  approving  Phase  II  of  the 
proposal. 

I.  Description  of  the  Proposal 

A.  Revised  Netting  of  SBO  Trades 

Under  current  MBS  Rules,  SBO- 
destined  trades  7  ere  netted  by 
settlement  class®  in  an  SBO  netting 
chain  9  to  the  maximum  extent  possible 
to  produce  SBO  trades,  without  regard 
to  whether  the  SBO  trades  will  be 
settled  between  SBO  original  contra- 
side  participants.10  Under  the  existing 
netting  procedure,  MBS:  (1)  Offsets 
purchase  and  sale  transactions  between 
the  participant  and  the  original  contra- 
side  participant  to  such  transactions 
(netted  positions):  (2)  to  the  extent  that 
any  purtdiase  and  sale  transactions 
cannot  be  so  offset,  MBS  offsets 
purchase  and  sale  transactions  among 
the  participant  and  any  of  its  original 
contra-side  participants;  and  (3)  to  the 
extent  that  any  purchase  and  sale 
transactions  still  cannot  be  offset  (net 


reporting  of  settlement  information,  (4)  multiple 
intra-day  batch  processing,  and  (5)  revised  trade 
input  procedures.  In  addition,  Phase  1  included 
various  technical  changes  to  MBS  rules  and  reports. 
Securities  Exchange  Act  Release  No.  31352  (October 
23.  1992),  57  FR  49728. 

5  On  December  9, 1992,  MBS  submitted 
amendment  number  3,  which  clarifies  that  the 
revised  SBO  netting  procedures,  the  revised  SBO 
market  differential  and  cash  adjustment  procedures, 
the  Comparison-Only  System  and  the  Limited 
Purpose  Participants  Category  are  part  of  Phase  □. 

On  December  22. 1992,  MBS  submitted 
amendment  number  4  which  withdrew  from  the 
proposed  rule  filing  the  proposed  Comparison-Only 
System  and  Limited  Purpose  Participants  Category. 
Letter  from  Jeffrey  E  Lewis,  Associate  Counsel. 
MBS,  to  Ester  Saverson.  Jr.,  Branch  Chief.  Division 
of  Market  Regulation.  Commission  (December  22, 
1992). 

6  Securities  Exchange  Act  Release  No.  31880 
(December  31, 1992). 

7  Mbs.  Art  L  Rule  1. 

8  MBS’  SBO  netting  process  is  one  of  MBS'  basic 
services.  The  SBO  netting  process  allows 
participants  to  offset  or  net  about  90%  of  the 
eligible  clearing  obligations  and  related  expenses. 
MBS,  Art  0.  Rule  5.  section  2. 

“The  term  "SBO  netting  chain”  refers  to  a  series 
of  purchases  and  sales  of  securities  in  a  particular 
settlement  class  that  have  been  offset  in  die  SBO 
netting  process.  MBS.  Art.  I.  Rule  1. 

’“The  term  “SBO  contra-side  participant”  means 
a  participant  with  whom  a  participant  is  directed 
by  MBS  to  effect  an  SBO  trade.  MBS.  Art.  I.  Rule 
1. 
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open  positions),11  MBS  assigns  the 
participant  one  or  more  SBO  trades 
offsetting  such  net  open  positions  in 
that  particular  settlement  class.  Under 
MBS’  existing  rules,  the  settlement  price 
of  each  SBO  trade  is  the  class  average 
price  (“CAP”).12 

Under  the  proposed  rule  change, 
SBO-destined  trades  are  netted  by 
“class”  according  to  essentially  the 
same  procedures.13  The  proposal, 
however,  will  distinguish  the  offsetting 
of  purchase  and  sale  transactions 
between  original  contra-side 
participants,14  which  will  continue  to 
be  called  netted  positions,  and  purchase 
and  sale  transactions  between  non¬ 
original  contra-side  participants,  which 
will  be  called  net-out  positions.18  The 
proposal  also  will  distinguish  between 
SBO  trades  between  original  contra-side 
participants  (called  “SBOO  trades”)1® 
and  SBO  trades  between  non-original 
contra-side  participants  (called  “SBON 
trades”).17  These  changes  will  require 
MBS  to  change  the  way  it  determines 
the  settlement  price  for  SBO  trades. 
Because  the  parties  to  SBOO  trades  are 
original  contra-side  participants,  MBS 
will  use  the  firm  class  average  price 
("FCAP"),1®  instead  of  the  current  CAP, 
as  the  settlement  price  of  SBOO  trades. 
The  settlement  price  of  SBON  trades 
will  be  the  CAP  for  all  SBO-destined 
trades  in  the  same  class  that  have  been 
netted  to  effect  the  clearance  and 
settlement  of  SBON  trades.19 


”  The  term  “net  open  positions’*  refers  to  any 
open  positions  that  cannot  be  offset  with  other  open 
positions.  MBS,  Art.  I,  Rule  1. 

’2  Under  MBS’  currant  rules,  “CAP**  means  the 
average  price  of  all  SBO-destined  trades  in  a 
particular  settlement  class.  MBS,  Art  I,  Rule  1. 

12  Although  the  proposal  replaces  the  term 
"settlement  class”  with  "class.”  this  change  does 
not  affect  the  meaning  of  the  term.  The  term  “class" 
means  a  class  of  securities  in  which  all  of  the 
securities  are  of  the  same  product  type,  have  the 
same  coupon  rate  and  maturity  date,  are  issued  by 
the  same  agency,  and  are  scheduled  to  settle  in  the 
same  month.  Proposed  MBS,  Art  1,  Rule  1. 

14  An  SBO  contra-side  participant  that  is  also  an 
original  contra-side  participant  with  respect  to  an 
SBO  trade  is  an  “SBOO  contra-side  participant”  An 
SBO  contra-side  participant  that  is  not  an  original 
contra-side  participant  with  respect  to  an  SBO  trade 
is  an  “SBON  contra-side  participant.”  Proposed 
MBS,  Art  I,  Rule  1. 

’*  "Net-out  positions"  are  determined  by 
offsetting  purchase  and  sale  SBO-designated  trades 
among  non-original  contra-side  participants  within 
the  same  class.  Proposed  MBS,  Art  1,  Rule  1. 

'•An  "SBOO  trade”  refers  to  an  SBO  trade  in 
which  both  participants  are  the  original  parties  to 
the  trade.  Proposed  MBS,  Art  I,  Rule  1. 

17  An  "SBON  trade”  refers  to  an  SBO  trade  in 
which  neither  of  the  participants  is  an  original 
party  to  the  trade.  Proposed  MBS,  Art  I,  Rule  1. 

’•The  term  “FCAP”  means  the  average  purchase 
or  sale  contract  price  of  a  participant’s  SBO- 
d  os  titled  trades  with  a  particular  original  contra- 
side  participant  in  a  particular  class.  MBS,  Art  1, 
Rule  1. 

’•The  proposal  redefines  "CAP”  to  mean  the 
average  contract  price  of  all  SBO-destined  trades  in 


B.  SBO  Market  Differential  and  Cash 
Adjustment 

SBO  trades  are  settled  in  $1  million 
par  value  increments  with  a  permitted 
tolerance  of  2%  of  the  par  value,  which 
is  known  as  a  “variance.”  20  MBS 
currently  settles  SBO  trades  at  the  CAP 
and  makes  an  adjustment  for  the 
difference  between  the  CAP  and  a 
participant's  buy  or  sell  FCAP,  called 
the  “SBO  market  differential,”  and  for 
the  variance,  called  the  “cash 
adjustment.”21  For  SBO  trades 
involving  a  broker,  MBS  also  calculates 
a  “broker  adjustment”  that  is  included 
in  the  SBO  cash  adjustment  to  be  paid 
by  the  delivering  and  receiving  dealers 
on  whose  behalf  the  broker  has  acted. 

Under  the  proposed  rule  change,  the 
SBO  market  differential  will  be 
calculated  for  netted  positions,  net-out 
positions  and  SBON  trades.  As  a  result 
of  the  changes  to  the  netting  of  SBO 
trades,  SBOO  trades  will  not  be  subject 
to  the  SBO  market  differential  or  the 
cash  adjustment.22  The  market 
differential  for  a  participant's  netted 
positions  and  net-out  positions  in  a 
class  is  the  difference  between  the 
participant's  FCAP  for  its  purchases  and 
the  FCAP  for  its  sales  in  that  class.  The 
market  differential  for  a  participant's 
SBON  trades  in  a  class  is  the  difference  - 
between  the  participant’s  FCAP  for  its 
purchase  ana  sale  transactions  with  the 
original  contra-side  participant  and  the 
CAP  for  its  SBON  trades  in  that  class. 

If  a  participant  has  a  negative  net  SBO 
market  differential  then  MBS  requires 
the  participant  to  pay  the  net  SBO 
market  differential  a  day  before  the 
settlement  day  (“S-l”)  and  MBS  pays 
any  participant  with  a  positive  net  SBO 
market  differential  on  settlement  day. 
MBS  invests  the  net  SBO  market 
differential  it  collects  and  pays  those 
participants  that  paid  the  net  SBO 
market  differential  any  interest  earned 
between  S-l  and  settlement  day. 

The  changes  to  the  SBO  market 
differential  will  not  have  any  effect  on 
the  calculation  or  the  collection  of  the 
market  margin  differential  (“MMD”) 
requirements  for  open  commitments 
and  failed  trades.  MBS  has  four 
categories  of  trades  to  determine  a 
participant’s  MMD  deposit  requirement: 
“Forward,”  “impending,”  “failed”  and 


a  class  that  have  been  netted  to  produce  the  SBON 
trade.  Proposed  MBS,  Art  1,  Rule  1. 

“Public  Securities  Association  (‘'PSA”),  Uniform 
Practices  for  the  Clearance  and  Settlement  of 
Mortgage-Backed  Securities  and  Other  Related 
Securities,  Chapters  9  and  10. 

21  MBS.  Art.  Q,  Rule  5.  Sections  4-5. 

22  SBOO  trades  are  not  subject  to  the  cash 
adjustment  because  these  trades  do  not  create  a 
SBO  Market  Differential,  i.e.,  FCAP  minus  FCAP 
equals  zero.  Proposed  MBS,  Art  D,  Rule  5  $$  4-5. 


“aged  failed”  transactions,  and  MBS 
does  not  allow  offset  across  these 
categories.23 

Under  the  proposed  rule  change,  the 
cash  adjustment  is  calculated  for  net-out 
positions  and  SBON  trades  after  the 
SBO  trades  are  settled.  The  cash 
adjustment  for  SBON  trades  will  equal 
a  participant's  SBO  market  differential 
in  the  class  multiplied  by  the  percentage 
by  which  the  amortized  value  of  eligible 
securities  delivered  or  received  by  the 
participant  on  the  clearance  date  24  is 
greater  or  less  than  the  par  amount  For 
a  participant  with  a  net-out  position  in 
any  class,  the  cash  adjustment  will  be 
an  amount  equal  to:  (1)  The  amount  by 
which  the  total  cash  adjustment  payable 
by  the  delivering  and  receiving 
participants  in  SBON  trades  in  such 
class  is  greater  or  less  than  the  amount 
payable  by  MBS  to  such  participants, 
which  (2)  is  multiplied  by  the 
percentage  that  such  participant's  net- 
out  units  in  the  class  constitutes  the  net- 
out  units  of  all  participants  in  the 
class.28  Because  dealers  will 
automatically  be  substituted  for  brokers 
in  any  fully  compared  broker  give-up 
trade  prior  to  netting,  the  reference  to 
"broker  adjustments”  in  the  current 
Rules  has  been  deleted  from  the 
proposed  rules  as  unnecessary. 

n.  Discussion 

Section  17A  of  the  Act  directs  the 
Commission  to  establish  a  safe  and 
efficient  national  clearance  and 
settlement  system.2®  In  enacting  section 
17A  of  the  Act,  Congress  found  that  new 
data  processing  and  communication 
techniques  create  the  opportunity  for 
more  efficient,  effective,  and  safe 
procedures  for  clearance  and 
settlement.27  Specifically,  sections 
17A(b)(3)  (A)  and  (F)  of  the  Act  require 
that  a  clearing  agency  be  organized  and 
its  rules  be  designed  to  promote,  among 
other  things,  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  the  safeguarding  of 
securities  and  funds  within  its  custody 
or  control  or  for  which  it  is 
responsible.2®  As  discussed  below,  the 


“For  a  more  detailed  discussion,  see  Securities 
Exchange  Act  Release  No.  31352  (October  23, 1992), 
57  FR  49728. 

24  The  “clearance  date"  is  the  date  on  which  the 
parties  to  a  transaction  actually  deliver  and  pay  for 
eligible  securities  as  reported  to  MBS,  which  may 
be  a  date  other  than  the  settlement  date.  In  the  case 
of  SBO  trades,  the  settlement  date  is  the  settlement 
date  assigned  by  PSA.  MBS,  Art  1,  Rule  1. 

“The  term  “net-out  unit”  refers  to  an  SBO- 
destined  purchase  transaction  and  an  SBO-destined 
sale  transaction  that  have  been  offset  through 
netting.  Proposed  MBS,  Art  1,  Rule  1. 

28 15  US.C  78q~l(a)(2)  (1988). 

22 15  U.S.C.  75q-l(aKlKC)  (1988). 

“15  U.S.C  78q-l(bH3)  (A)  and  (F)  (1988). 
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Commission  believes  that  MBS’ 
proposal  furthers  these  goals. 

Tue  proposed  changes  to  the  netting 
procedures  will  allow  MBS  to  use  a 
price  for  SBOO  trades  that  has  some 
relationship  to  the  actual  trade  price, 
FCAP,  instead  of  the  CAP.  This  change 
will  reduce  the  number  of  trades  that 
will  be  subject  to  the  SBO  market 
differential  and  the  cash  adjustment 
without  reducing  the  percentage  of 
trades  that  are  netted.  Thus,  the 
Commission  believes  that  the  proposal 
promotes  the  prompt  and  accurate 
clearance  and  settlement  of  securities. 

Moreover,  the  Commission  believes 
the  proposal  reduces  the  number  of 
trades  subject  to  the  SBO  market 
differential  and  the  cash  adjustment 
without  creating  any  additional  risk  to 
MBS.  The  trades  that  are  no  longer 
subject  to  the  SBO  market  differential 
and  the  cash  adjustment  are  trades  with 
original  contra-side  participants.  Any 
variance  would  be  within  die  PSA 
guidelines  and  thus  would  place  the 
participant  in  the  same  position  as  if  the 
trade  took  place  outside  of  MBS.  In 
addition,  the  use  of  the  FCAP  eliminates 
the  need  for  the  SBO  margin 
differential.  Thus  the  proposal  furthers 
the  goal  of  perfecting  the  mechanics  of 
a  national  system  for  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions  and  promotes  the 
safeguarding  of  securities  and  funds 
within  MBS’  custody  or  control. 

Because  the  SBO  market  differential  is 
a  significant  safeguard  to  reduce  the  risk 
to  MBS  in  case  a  participant  defaults  on 
its  settlement  obligations,  the 
Commission  believes  that  MBS  should 
monitor  the  amount  of  SBO  market 
differential  it  collects  and  assess 
whether  it  is  sufficient  to  minimize  the 
risk  associated  with  the  participant’s 
default.  Thus,  MBS  has  agreed  to 
provide  the  Commission  with  data 
regarding  the  amount  of  SBO  market 
differential  it  has  collected  each  month 
over  the  previous  six  months  under  the 
current  calculations,  the  amount  of  SBO 
market  differential  it  collects  each 
month  for  the  next  six  months  under  the 
new  calculations,  and  the  current  and 
the  projected  calculations  during  the 
testing  period.29 

MBS  believes  that  the  extensive 
testing  of  its  new  system  and  the 
fallback  procedures  that  are  in  place 
should  minimize  the  potential  for  any 
interruption  to  the  clearance  and 
settlement  of  mortgage-back  securities. 
The  Commission  believes  that  MBS  has 


*•  Letter  from  Jeffrey  Lewis,  Associate  Counsel. 
MBS.  to  Ester  Severson,  Jr..  Branch  Chief.  Division 
of  Market  Regulation.  Commission  (December  30. 
1992). 


acted  responsibly  in  designing  and 
planning  for  the  implementation  of  the 
new  system,  but  believes  that  the 
current  processing  system  should  not  be 
disabled  until  MBS  has  sufficient  time 
to  assess  the  performance  of  the  new 
system  and  to  determine  whether  the 
new  system  can  continue  to  process 
securities  transactions  at  MBS  in  an 
efficient,  effective  and  safe  maimer. 
Accordingly,  MBS  has  agreed  not  to 
disable  the  old  system  without  giving 
the  Commission  staff  prior  notice.  In 
addition,  MBS  has  represented  to  the 
Commission  that  it  will  report  any 
processing  delays  or  other  problems 
during  the  conversion  process  and  the 
first  four  weeks  thereafter  and,  during 
the  first  week  after  the  conversion,  MBS 
has  agreed  to  brief  the  staff  of  the 
Division  of  Market  Regulation 
(“Division”)  each  day  and  to  notify  the 
Division  immediately  in  the  event  of 
processing  problems.30 

The  Commission  believes  that  the 
proposed  rule  change  is  designed  to 
comply  with  MBS'  obligation  to  have 
the  capacity  to  promote  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions.  MBS  has 
conducted  capacity  tests  and,  based  on 
those  tests,  MBS  represents  that  the  new 
processing  system’s  operating  and 
computer  capacity  is  at  least  300%  of 
peak  capacity  volume  during  MBS’ 
anticipated  hours  of  operation.31  MBS 
will  continue  to  conduct  system 
capacity  analysis,  taking  into  account 
projected  growth,  new  services  and 
enhancements,  and  will  implement 
additional  system  upgrades  as  needed. 

III.  Conclusion 

For  the  reasons  set  forth  above,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  the  requirements  of  section 
17A  of  the  Act.32 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,33  that  the 
above-mentioned  proposed  rule  change 
(File  No.  SR-MBS-92-02)  be,  and 
hereby  is,  approved  on  a  partial  basis. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.34 


30  Letter  from  Lynn  Douglas.  Senior  Vice 
President  and  Chief  Operating  Officer,  MBS,  to 
Ester  Severson,  Jr.,  Branch  Chief,  Division  of  Market 
Regulation.  Commission  (December  31, 1992). 

31  Letter  from  Lynn  Douglas.  Senior  Vice 
President  and  Chief  Operating  Officer,  MBS,  to 
David  Turner,  Computer  Analyst,  Office  of 
Automation  and  International  Markets.  Division  of 
Market  Regulation.  Commission  (October  16, 1992). 

33 15  U.S.C.  78q-l  (1986). 

33 15  U.S.C.  78s(b)  (1986). 

34 17  CFR  200  30-3(a)(12)  (1991). 


Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  93-328  Filed  1-7-93;  8:45  am] 
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[Release  No.  34-31680;  File  No.  SR-MBS- 
92-02] 

Self-Regulatory  Organizations;  MBS 
Clearing  Corp.;  Order  Approving  a 
Proposed  Rule  Change  Relating  to 
Major  Systems  Enhancements  on  a 
Partial  Basis 

December  31, 1992. 

On  March  27, 1992,  the  MBS  Clearing 
Corporation  (“MBS”)  filed  a  proposed 
rule  change  (File  No.  SR-MBS-92-02) 
with  the  Securities  and  Exchange 
Commission  (“Commission”)  pursuant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (“Act”).1  Notice 
of  the  proposal  was  published  in  the 
Federal  Register  on  August  28, 1992.2 
No  comments  were  received. 
Subsequently,  on  September  23, 1992 
and  September  29, 1992  MBS  amended 
the  filing.3  On  October  23, 1992,  the 
Commission  approved  those  aspects  of 
the  proposal  that  addressed,  among 
other  things,  enhancements  to  MBS’ 
trade  comparison  system.4  This  order 
partially  approves  those  aspects  of  the 
proposal  that  address  the  legislation  of 
a  participant’s  open  commitments. 

I.  Description 

When  MBS  ceases  to  act  for  a 
participant,  MBS  rules  require  MBS  to 
direct  the  liquidation  of  all  of  the 
defaulting  participant’s  open 
commitments.9  Under  MBS’  current 
rules,  open  commitments  of  the 
defaulting  participant  are  liquidated  by 
the  original  contra-side  participants  that 


*  15  U.S.C  78s(b)(l)  (1988). 

2  Securities  Exchange  Act  Release  No.  31058 
(August  19. 1992).  57  FR  38897. 

3  Amendment  No.  1  to  SR-MBS-92-02  reinstates 
the  concept  of  impending  settlement  date  and 
impending  expiration  date  that  MBS  currently  uses 
in  calculating  a' participant's  Market  Margin 
Differential  (“MMD")  deposit  requirement.  This 
concept  was  deleted  in  the  proposal  as  originally 
submitted. 

Amendment  No.  2  amends  the  proposal  to  state 
that  MBS  will  implement  the  enhancements  to  its 
operating  system  in  phases  and  announced  the 
target  date  of  October  23, 1992  as  the 
implementation  date  for  the  first  phase.  In  addition, 
the  bulletin  discusses  MBS'  fallback  procedures. 
Administrative  Bulletin  from  MBS  to  all  MBS 
participants  (September  29, 1992). 

4  Securities  Exchange  Act  Release  No.  31352 
(October  23, 1992),  57  FR  49728.  More  specifically, 
the  Commission  approved  the  first  phase  (“phase 
I")  of  MBS'  enhancements  to  its  operating  system. 
In  phase  L  MBS  implemented  the  Comparison  and 
Clearing  System  (''CCS”),  MBS’  system  for 
comparing  trade  input,  margining,  and  comparing 
clearing  information  concerning  transactions  in 
eligible  securities  between  participants. 

4  Proposed  MBS  Rules,  Art  III,  Rule  3.  $  5. 


Federal  Register  /  Vol.  58,  No.  5  /  Friday,  January  8,  1993  /  Notices 


3313 


traded  with  the  defaulting  participant. 
Those  open  commitments  may  involve 
four  different  types  of  transactions: 

(1)  Trade-for-trade  transactions, 

(2)  Option  transactions, 

(3)  SBO-destined  trades,  and 

(4)  SBO  trades.8 

MBS  is  proposing  changes  to  its 
liquidation  procedures  that  will  require 
a  participant  to  liquidate  SBO  trades 
when  that  participant  is  the  contra-side 
to  a  defaulting  participant’s  trade, 
regardless  of  whether  the  participant 
was  the  original  contra-side  to  the  SBO 
trade.  The  proposal  is  designed  to: 

(1)  Reduce  MBS'  reliance  on 
unwinding  transactions  when  MBS 
ceases  to  act  for  a  participant; 7 

(2)  Provide  a  more  efficient  and 
timely  mechanism  to  liquidate  SBO 
trades;  and 

(3)  Provide  for  the  payment  of  any 
losses  incurred  by  non-original  contra- 
side  participants  after  the  orderly 
liquidation  of  SBO  trades. 

A.  Current  MBS  Liquidation  Procedures 

The  current  MBS  rules  require  that  all 
open  commitments  of  the  defaulting 
participant  be  treated  as  trade-for-trade 
transactions  and  thus  require  the 
unwinding  of  SBO  trades.  In  trade-for- 
trade  transactions,  SBO-destined 
transactions,  and  option  transactions  8 
the  original  contra-side  participants  are 
responsible  for  those  trades  and  thus  are 
responsible  for  the  liquidation  of  the 
trades  after  MBS  notifies  participants 
that  it  has  ceased  to  act  for  a  participant. 

Because  SBO  trades  are  netted  and 
thus  may  not  be  matched  with  the 
original  contra-side,  MBS’  current  rules 
require  the  unwinding  of  all  SBO 
transactions.  MBS  then  matches  the 
defaulting  participant’s  SBO  trades  with 
the  original  contra-side  participants. 
MBS  will  re-net  the  remaining  SBO 
trades  without  the  defaulting 
participant’s  transactions.  MBS  will 
treat  the  defaulting  participant’s 
rematched  trades  as  trade-for-trade 
transactions  and  will  require  the 
original  contra-side  participants  to  the 
trades  to  liquidate  those  transactions. 

After  MBS  ceases  to  act  for  a 
participant,  MBS  will  establish 
timeframes  for  the  liquidation  of  those 


®  Trade-for-trade  transactions  are  trades  submitted 
to  MBS  for  comparison  in  MBS’  comparison  and 
clearing  system;  SBO-destined  trades  are  trades 
intended  for  netting  through  MBS’  multi-party 
netting  system;  and  SBO  (or  Settlement  Balance 
Order)  trades  are  trades  that  have  been  netted 
through  MBS’  multi-party  netting  system. 

7  MBS  uses  the  term  ’’unwinding”  to  mean  the 
unnetting  of  SBO  trades. 

8  Upon  ceasing  to  act  for  a  participant,  MBS  will 
automatically  cancel  any  "out-of-the-money” 
option  contracts  instead  of  liquidating  those  option 
transactions.  MBS  Rules.  Art.  HI.  Rule  3.  Section  4. 


trades  depending  on  the  amount  and  the 
dollar  value  of  the  securities  and  on 
market  conditions.  Within  the 
timeframes  set  by  MBS,  the  participant 
must  obtain  three  competitive  bids  and 
must  either  accept  the  best  bid  or  match 
it.  The  participant  then  must  report  to 
MBS  the  bids  obtained,  whether  it 
accepted  the  best  bid  or  matched  it,  and 
whether  the  participant,  as  a  result  of 
the  liquidation,  has  a  loss  or  a  gain. 

To  aetermine  whether  the  participant 
has  a  loss  or  gain,  the  participant  will 
subtract  the  liquidation  price  from  the 
original  price  of  the  trade.  If  the 
liquidation  results  in  a  loss,  the 
participant  will  submit  a  claim  to  MBS, 
and,  if  the  liquidation  results  in  a  gain, 
the  participant  immediately  will  submit 
that  gain  to  MBS. 

A  participant  that  fails  to  follow  the 
established  timeframes  for  liquidation 
will  be  placed  last  in  MBS’  priority 
scheme  for  reimbursement.  Those 
participants  will  rank  behind  MBS,  non¬ 
original  contra-side  participants  and 
original  contra-side  participants  that 
followed  the  liquidation  timeframes  and 
will  receive  funds  only  to  the  extent  that 
there  are  excess  funds  after  all  claims 
from  a  participant  with  a  higher  priority 
are  satisfied. 

At  the  time  MBS  ceases  to  act  for  a 
participant,  MBS  will  liquidate  all 
securities  and  will  draw  on  any  letters 
of  credit  deposited  by  the  defaulting 
participant  in  MBS’  Participants  Fund. 
To  pay  for  any  losses  suffered  by 
participants  as  a  result  of  MBS  ceasing 
to  act  for  the  defaulting  participant, 

MBS  will  have  at  its  disposal  the  cash 
deposits  by  the  defaulting  participant  in 
the  participants  fund,  the  funds  from 
the  liquidation  of  securities  and  from 
the  draw  on  letters  of  credit  deposited 
by  the  defaulting  participant  in  MBS’ 
Participants  Fund,  and  the  gains  from 
the  liquidation  of  the  defaulting 
participant’s  trades. 

MBS’  rules  set  the  priority  for  the 
payment  of  losses  resulting  from  MBS’ 
decision  to  cease  to  act  for  a  participant. 
First,  MBS  will  pay  itself  for  any  money 
owed  MBS  by  the  defaulting  participant, 
if  sufficient  funds  remain,  MBS  next 
will  pay  non-original  contra-parties  for 
losses  suffered  on  SBO  trades.  If 
sufficient  funds  are  not  available  to 
cover  the  losses  incurred  by  non¬ 
original  contra-sides,  MBS  will  assess 
original  contra-sides  for  any  deficiency 
in  proportion  to  the  net  amounts  of  their 
respective  purchase  and  sale 
transactions  with  the  defaulting 
participant.  Because  non-original 
contra-side  participants  are  not  involved 
in  the  liquidation  of  the  defaulting 
participant’s  trades,  losses  of  non¬ 
original  contra-sides  are  limited  to 


interest  loss  as  a  result  of  the  failed  SBO 
trades.® 

Next,  to  the  extent  there  are  sufficient 
funds  available,  MBS  will  pay  original 
contra-sides  for  any  losses  incurred.10 
Losses  of  original  contra-side 
participants  may  consist  of  the 
difference  between  the  original  price 
and  the  liquidating  price  of  the  trades, 
the  interest  cost  resulting  from  the  failed 
trades,  the  lost  principal  and  interest 
payments,  and  any  brokerage  expenses 
incurred  in  liquidating  the  trades.  If 
there  are  insufficient  frmds  available  to 
pay  for  all  losses  incurred  by  original 
contra-sides,  MBS  will  distribute  any 
remaining  funds  to  original  contra-sides 
based  on  the  loss  realized  by  each 
original  contra-side  participant.  If  any 
funds  remain  after  all  losses  are  paid, 
the  remaining  funds  go  to  the  estate  of 
the  defaulting  participant. 

B.  Proposed  Changes  to  MBS 
Liquidation  Procedures 

The  most  significant  change  under 
MBS’  preposed  rule  change  is  that  there 
will  be  no  unwinding  of  SBO  trades. 
Instead,  the  defaulting  participant’s  SBO 
trades  will  be  liquidated  by  the  contra- 
sides  to  those  SBO  trades  regardless  of 
whether  the  contra-side  participants 
were  the  original  or  the  non-original 
contra-sides  to  the  trades.  For 
liquidation  purposes,  the  proposal  will 
designate  SBO  trades  as  either  "SBOO” 
or  “SBON”  trades.11 

Like  the  current  MBS  procedures, 
once  MBS  decides  to  cease  to  act  for  a 
participant,  the  original  contra-side 
participants  will  liquidate  trade-for- 
trade  transactions,  option  transactions, 
SBO  destined  trades  and  SBOO  trades  of 
the  defaulting  participant.  SBON  trades, 
however,  will  be  liquidated  by  the  non¬ 
original  contra-sides  that  were  matched 
as  a  result  of  the  SBO  netting  process. 
The  proposal  will  designate  contra-side 
parties  to  SBON  trades  of  the  defaulting 
participant  as  agents  of  MBS  at  the  time 
MBS  decides  to  cease  to  act  for  the 
participant.  In  addition,  the  proposal 
makes  clear  that  if  a  SBON  contra-side 
participant,  in  good  faith,  follows  the 
liquidation  procedures,  the  participant 


*  Interest  is  calculated  per  day  from  the  time  of 
the  failed  trade  until  the  SBO  trade  is  unwound,  re¬ 
netted  and  settled. 

10  As  discussed  earlier,  original  contra-side 
participants  that  fail  to  follow  the  established 
timeframes  for  liquidation  will  be  last  in  priority  to 
recover  any  losses. 

n  As  part  of  the  liquidation  procedures,  MBS  is 
adding  definition  of  SBOO  and  SBON  to  its  rules. 
An  SBOO  trade  refers  to  an  SBO  trade  in  which 
both  participants  are  the  original  party  to  the  trade, 
and  an  SBON  trade  refers  to  an  SBO  trade  in  which 
at  least  one  of  the  participants  is  not  the  original 
party  to  the  trade. 
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will  not  incur  any  liability  to  original 
contra-side  participants.12 

The  procedures  for  the  liquidation  of 
trades  under  the  proposal  will  remain 
the  same.  As  under  the  current 
procedures,  the  contra-side  participants 
must  obtain  three  bids,  either  accept  the 
best  bid  or  match  it,  report  the  result  of 
the  liquidation  within  the  timeframe 
established  by  MBS,  and.  if  the 
liquidation  results  in  a  gain,  submit  that 
gain  to  MBS.  The  way  to  calculate  an 
original  contra-side  participant’s  loss 
horn  liquidated  trades  will  remain  the 
same.  The  proposal,  however,  will 
require  an  SBON  contra-side  participant 
to  use  the  class  average  price  to 
determine  losses  or  gains  from  the 
liquidation  of  SBON  trades.13  An  SBON 
contra-side  participant  will  subtract  the 
liquidation  price  from  the  class  average 
price  to  determine  if  the  participant  has 
a  loss  or  a  gain. 

The  priorities  for  payment  of  funds 
from  the  deposits  of  the  defaulting 
participant  will  remain  the  same.  The 
losses  incurred  by  non-original  contra- 
side  participants  to  an  SBO  trade,  SBON 
contra-side  participants,  will  be 
different  under  the  proposal  than  under 
the  current  procedures  because  these 
participants  will  be  involved  in  the 
liquidation  of  trades.  The  losses  for 
SBON  participants  may  consist  of  the 
difference  between  the  class  average 
price  and  the  liquidating  price  of  the 
trades,  the  interest  cost  resulting  from 
the  failed  trade,  the  lost  principal  and 
interest  payments,  and  any  brokerage 
expenses  incurred  in  liquidating  the 
trades.  Like  the  current  MBS  rules,  if 
sufficient  funds  are  not  available  to 
cover  the  losses  incurred  by  non¬ 
original  contra-sides,  MBS  will  assess 
original  contra-sides  for  any  deficiency 
in  proportion  to  the  net  amounts  of  their 
respective  purchase  and  sale 
transactions  with  the  defaulting 
participant 

II.  Discussion 

The  Commission  believes  that  MBS' 
revised  liquidation  procedures  are 
consistent  with  the  Act  and  in  particular 
with  section  17A  of  the  Act14  Sections 
17A(b)(3)(A)  and  (F)  of  the  Act  require 
that  a  clearing  agency  be  organized  and 
its  rules  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
to  assure  the  safeguarding  of  securities 
and  funds  which  are  in  the  custody  or 
control  of  a  clearing  agency  for  which  it 


* 2  Proposed  MBS  Rule.  Art.  m.  Rule  3.  $  5(g). 

"The  “das*  average  price”  is  the  average 
cootiact  price  of  all  SBO-destined  trades  in  the 
class  that  has  been  netted  to  produce  the  SBON 
trade. 

'•  15  U.S.C.  78q-l  (1988). 


is  responsible.19  In  addition,  section 
17A(a)(l)(C)  of  the  Act  encourages  the 
use  of  automated  techniques  in  order  to 
achieve  safer  and  more  efficient 
clearance  and  settlement  procedures.19 
As  discussed  below,  the  Commission 
believes  that  MBS’  liquidation 
procedures  further  these  goals. 

The  Commission  believes  that  the 
proposal  appropriately  will  separate  the 
process  of  liquidating  the  defaulting 
participants’  securities  from  the  process 
for  allocating  losses  to  participants.  By 
separating  the  two  processes,  the 
proposal  creates  a  more  efficient  and 
timely  mechanism  for  liquidating 
defaulting  participants’  securities.  The 
proposal  shortens  the  liquidation 
process  and  thus  reduces  the  market 
risk  associated  with  the  liquidation 
process. 

MBS’  current  procedures  of 
unwinding  SBO  trades  and  matching 
the  defaulting  participant’s  trades  with 
the  original  contra-side  participants  is 
an  inefficient  and  a  time-consuming 
process.  Also,  the  delays  in  matching 
the  original  parties  to  SBO  trades  may 
cause  participants  to  suffer  greater 
losses  in  times  of  market  stress  and 
potentially  cause  greater  losses. 

The  proposal  provides  for  the 
payment  of  any  losses  incurred  by  non¬ 
original  contra-side  participants  after 
the  orderly  liquidation  of  SBO  trades. 
After  MBS,  non-original  contra-side 
participants  are  next  in  line  to  receive 
compensation  for  any  losses  incurred. 
Thus  the  process  preserves  MBS*  loss  v 
allocation  process  in  which  any  losses 
are  ultimately  shared  by  participants 
that  traded  with  the  defaulting 
participant 

The  proposal  is  consistent  with  those 
of  other  clearing  agencies  that  separate 
the  liquidation  process  and  the  loss 
allocation  process  to  provide  for  a  more 
efficient  and  timely  liquidation.  Like 
MBS’  proposed  procedures,  other 
clearing  agencies  do  not  unwind  netted 
trades  but  liquidate  the  trades  of  a 
defaulting  participant  as  soon  as 
practicable.  Thus,  the  Commission 
believes  that  MBS'  proposed  rule 
change  should  be  approved  because  it 
provides  for  a  more  efficient  clearance 
and  settlement  process  for  a  defaulting 
participant’s  trades,  and  it  provides  for 
greater  safeguarding  of  funds  and 
securities  associated  with  those  trades 
by  reducing  market  risk,  consistent  with 
section  17A  of  the  Act.17 


“  15  U.S.C.  78q-t(bM3HA)  and  (F)  (1988). 
18 15  US.C  78q-l(aXlXC)  (1988). 

17 15  U.SC.  78q-l  (1968). 


III.  Conclusion 

For  the  reasons  set  forth  above,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  the  requirements  of  section 
17A  of  the  Act.18 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,19  that  the 
proposed  rule  change  (File  No.  SR- 
MBS— 92-02)  be,  and  hereby  is. 
approved  on  a  partial  basis  with  respect 
to  its  proposed  liquidation  procedures. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.20 

Margaret  H.  McFarland. 

Deputy  Secretary. 

IFR  Doc.  93-333  Filed  1-7-93: 8:45  am| 
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[Release  No.  34-31678;  File  No.  SR-NASD- 
91-44) 

Self-Regulatory  Organizations; 

National  Association  of  Securities 
Dealers,  Inc.;  Notice  of  Filing  of 
Amendments  to  Proposed  Rule 
Change  Relating  to  Mandatory  Display 
of  Size  In  Quotations  In  NASDAQ 
Securities  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  as  Amended 

December  31, 1992. 

I.  Introduction 

The  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
submitted  on  August  22, 1991,  and 
amended  on  January  31, 1992,  April  8. 
1992,  and  December  29, 1992,  a 
proposed  rule  change  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") 1  and  Rule 
19b— 4  thereunder.2  The  proposal 
amends  Schedule  D  to  the  NASD  By- 
Laws  3  and  the  Rules  of  Practice  and 
Procedure  for  the  Small  Order 
Execution  System  ("SOES”) 4  to  require 
display  of  size  9  in  quotations  for 
NASDAQ  Small-Cap  (previously 
referred  to  as  “regular  NASDAQ”) 
securities  no  less  than  500  or  100 
shares,  depending  upon  the  trading 
characteristics  of  the  security.8 


,815  U.S.C.  78q-l  (1988). 

'*15  U.S.C.  78s(b)  (1988). 

20 17  CFR  200.30-3(8X12)  (1991 ). 

*  15  U.S.C.  78s(b)(l)  (1988). 

2 17  CFR  240.19b-*  (1990). 

3  NASD  Securities  Dealers  Manual.  Schedule  D  to 
the  By-Laws.  Part  VI,  section  2.  CCH  11819. 

*  NASD  Securities  Dealers  Manual.  SOES  Rules, 
section  a,  CCH  12451. 

■That  is,  the  number  of  shares  the  market  maker 
is  required  to  buy  or  sell  at  the  stated  quotation. 

8  In  other  words,  a  market  maker  in  a  regular 
NASDAQ  security  that  is  subject  to  the  500-share 
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Notice  of  the  proposed  rule  change,  as 
originally  filed,  together  with  the  terms 
of  substance  of  the  proposal  was 
provided  by  the  issuance  of  a 
Commission  release  (Securities 
Exchange  Act  Release  No.  29859, 

October  25, 1991)  and  by  publication  in 
the  Federal  Register  (56  FR  56258, 
November  1, 1991).  No  comments  were 
received  in  response  to  the  Commission 
release. 

On  January  31, 1992,  the  NASD 
submitted  Amendment  No.  1  to  the 
proposed  rule  change.  Amendment  No. 

1  explains  that  mandatory  display  of 
quotation  size  will  not  be  applicable  to 
debt  securities  listed  in  NASDAQ. 
Amendment  No.  2,  filed  on  April  8, 

1992,  clarifies  that  minimum  display 
size  for  NASDAQ  Small-Cap  securities 
shall  be  500  shares  unless  the  trading 
characteristics  of  the  security  warrant  a 
display  size  of  100  shares.  Amendment 
No.  3,  filed  on  December  29, 1992, 
establishes  the  criteria  that  the  NASD 
will  use  to  determine  which  securities 
qualify  for  the  100-share  display  size. 

By  m  is  release,  the  Commission:  (i) 
Solicits  comments  on  Amendments  Nos. 
1,  2,  and  3;  and  (ii)  approves  the 
proposed  rule  change,  as  amended,  on 
an  accelerated  basis.  Below  is  the  text  of 
the  rule  change,  as  amended  by 
Amendments  Nos.  1,  2,  and  3.  Language 
added  to  the  original  proposal  is  in 
italics;  proposed  deletions  are  in 
brackets. 

Schedule  D — Part  VI — Requirements 
Applicable  to  Nasdaq  Market  Makers 
***** 

Sec.  2  Character  of  Quotations 

(a)  Two-Sided  Quotations.  For  each 
security  in  which  a  member  is  registered 
as  a  market  maker,  the  member  shall  be 
willing  to  buy  and  sell  such  security  for 
its  own  account  on  a  continuous  basis 
and  shall  enter  and  maintain  two-sided 
quotations  in  the  Nasdaq  System, 
subject  to  the  procedures  for  excused 
withdrawal  set  forth  in  Section  8  below. 
Each  member  registered  as  a  Nasdaq 
market  maker  shall  display  the  size  for 
each  quotation  which  size  shall  be  no 
less  than  the  maximum  order  size  for 
such  security  eligible  for  execution 
through  the  Small  Order  Execution 
System,  as  shall  be  published  from  time 
to  time  by  the  Association  pursuant  to 
paragraph  a)7)  of  the  Rules  of  Practice 
and  Procedure  for  the  Small  Order 
Execution  System.  Maximum  order 


quote  size  requirement  will  have  to  effect 
transactions  for  up  to  500  shares  at  its  published 
bid  and  ask  prices.  See  Rule  llAcl-l(c),  17  CFR 
240.11Acl-l  (1992).  See  also  NASD  Securities 
Dealers  Manual.  Schedule  D  to  the  NASD  By-Laws, 
Part  VI,  Sec.  2(b),  CCH 1 1819  (1990). 


sizes  for  Nasdaq/NMS  securities  shall  be 
200,  500,  or  1,000  shares  depending 
upon  trading  characteristics  of  the 
securities.  Maximum  order  size  for 
Nasdaq  Small-Cap  securities  shall  be 
1 00  or  500  shares  depending  upon 
trading  characteristics  of  the  securities. 
[These  sizes  may  be  adjusted  on  an 
issue  by  issue  basis,  depending  upon 
unique  characteristics  of  the  issue  as 
determined  by  the  Association.)  A  500 
share  display  size  for  Nasdaq  Small-Cap 
securities  shall  apply  to  securities  with 
an  average  daily  non-block  volume  of 

I, 000  shares  or  more  a  day  and  a  bid 
price  of  less  than  $10.00  per  share.  A 
1 00  share  display  size  for  Nasdaq 
Small-Cap  securities  shall  apply  to 
securities  with  an  average  daily  non¬ 
block  volume  of  less  than  1,000  shares 

a  day  and  a  bid  price  equal  to  or  greater 
than  $10.00  a  share.  Individual 
securities  may  be  reclassified  from  time 
to  time  depending  upon  unique 
circumstances  as  determined  by  the 
Association.  These  sizes  shall  not  be 
applicable  to  convertible  debt  securities 
listed  in  Nasdaq. 

II.  Background 

In  1990,  the  Securities  and  Exchange 
Commission  (“SEC”  or  “Commission”) 
approved  a  rule  proposal  by  the  NASD 
to  require  market  markers  that 

{larticipate  in  SOES  to  display  size  at 
east  equal  to  the  SOES  tier  size  for  the 
security.7  The  proposal  made 
participation  in  SOES  for  market  makers 
in  National  Market  System  ("NMS”) 
securities  mandatory,  while  SOES 
participation  for  NASDAQ  Small-Cap 
securities  remained  voluntary.  The 
effect  of  the  rule  was  to  require  market 
makers  in  NASDAQ  Small-Cap 
securities  that  chose  to  participate  in 
SOES  to  display  size  of  at  least  500 
shares,  whereas  market  makers  that  did 
not  participate  in  SOES  were  only 
obligated  to  publish  quotation  size  of  at 
least  one  round  lot,  i.e.,  100  shares.  This 
dichotomy  potentially  discouraged 
NASDAQ  market  makers  from 
participating  in  SOES.8 

The  NASD  proposed  mandatory 
display  of  quotation  size  following  the 
1987  market  break.  The  Commission 
staff  had  recommended  that  “the  NASD 
and  the  Commission  should  reconsider, 
in  light  of  the  market  break,  the  need  to 
require  the  market  makers  to  include 


7  See  Securities  Exchange  Act  Release  No.  28450 
(September  18, 1990),  55  FR  39221  (September  25, 
1990). 

*  See  letter  from  Kathryn  V.  Natale,  Assistant 
Director,  Office  of  National  Market  System  and 
Over-The-Counter  Regulation.  Division  of  Market 
Regulation,  SEC,  to  Robert  E.  Aber,  Vice  President 
and  Deputy  General  Counsel,  NASD,  dated* May  14, 
1990  and  response,  dated  June  6, 1990. 


realistic  sizes  as  part  of  their 
quotations.”  9  In  response  to  this 
recommendation,  and  a  similar 
recommendation  by  the  NASD’s  Quality 
of  Markets  Committee,10  the  NASD 
amended  Schedule  D  to  require  market 
makers  in  NASDAQ  securities  who  are 
also  market  makers  in  SOES  to  display 
size  in  NASDAQ  at  least  equal  to  the 
maximum  size  of  an  order  eligible  for 
automatic  execution  in  SOES. 

The  instant  proposal  will  extend  that 
requirement  to  all  market  makers, 
whether  or  not  they  participate  in  SOES. 
More  specifically,  the  proposed  changes 
to  Schedule  D  and  the  Rules  of  Practice 
and  Procedure  for  SOES  will  set  forth 
the  minimum  display  sizes  for  both 
NMS  and  NASDAQ  Small-Cap 
securities.  For  NASDAQ  Small-Cap 
stocks,  the  minimum  display  size  will 
be  100  or  500  shares; 11  for  NMS 
securities,  the  minimum  display  size 
will  continue  to  be  200,  500,  or  1,000 
shares,  depending  upon  the  trading 
characteristics  of  the  securities. 

in.  Commission  Findings 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder,  and, 
in  particular,  with  the  requirements  of 


*  Division  of  Market  Regulation,  The  October 
1987  Market  Break  xxiv  (February  1988). 
Additionally,  the  Commission  urged,  as  early  as 
1980,  that  market  centers,  including  NASDAQ, 
display  quotations  in  greeter  size,  thus  disclosing  a 
more  complete  indication  of  actual  buying  and 
selling  interest  See  Securities  Exchange  Act 
Release  No.  16590  (February  13, 1980),  45  FR  12391 
(February  19, 1980). 

70  NASD,  Report  of  the  Special  Committee  of  the 
Regulatory  Review  Task  Force  on  the  Quality  of 
Markets  28  (July  1988). 

11  Under  the  rule  change,  the  100-share  display 
size  will  be  reserved  for  securities  with  an  average 
trading  price  equal  to  or  greater  than  $10.00  per 
share,  and  an  average  daily  volume  less  than  1,000 
shares  per  day— roughly  equivalent  to  the  trading 
characteristics  of  the  lowest  size  tier  for  NMS 
securities.  These  criteria  are  based  upon  the 
NASD's  concerns  with  encouraging  quality  market 
making  without  significant  disruptions  of  dealer 
competition.  See  letter  to  Katherine  England, 

Branch  Chief,  Over-the-Counter  Branch,  Division  of 
Market  Regulation,  SEC,  from  Robert  E.  Aber,  Vice 
President  and  Deputy  General  Counsel,  NASD, 
dated  November  19, 1991.  The  NASD  believes  that 
with  such  securities,  a  higher  mandatory  display 
could  discourage  market  making  activity  or 
otherwise  adversely  affect  dealer  participation.  The 
NASD  estimates  that  approximately  92  securities— 
4.6%  of  NASDAQ  Small-Cap  issues — will  qualify 
for  the  100-share  display  size.  After  implementation 
of  the  rule  change,  the  NASD  will  review  and 
analyze  the  trading  characteristics  of  regular 
NASDAQ  securities  semi-annually  to  determine 
whether  any  modifications  to  the  500-share 
requirement  are  appropriate.  Modifications  to  the 
quotation  size  criteria  must  be  filed  with  the 
Commission  pursuant  to  Section  19(b)  of  the  Act. 
Changes  to  the  composition  of  the  tiers,  Le.,  which 
securities  are  in  the  500-share  category  and  which 
are  in  the  100-share  category,  also  must  be  filed 
with  the  Commission. 
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section  15A(b)(6)  of  the  Act12  which 
requires,  inter  alia,  that  the  rules  of  the 
Association  be  designed  to:  (1)  Promote 
just  and  equitable  principles  of  trade;  (2) 
facilitate  transactions  in  securities,  and 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system;  and  (3)  in 
general,  protect  investors  and  the  public 
interest.  In  addition,  the  proposed  rule 
change  is  consistent  with  section 
15A(b)(ll), 13  which  requires  that  the 
Association’s  rules  relating  to 
quotations  be  designed  to  produce  fair 
and  informative  quotations.  Indeed,  the 
proposal  also  furthers  Congressional 
expectations  in  enacting  the  Securities 
Acts  Amendments  of  1975  which  were 
intended,  in  part,  “to  assure  the  prompt 
and  accurate,  reliable  and  fair  *  *  * 
publication  of  [quotation  and 
transaction  information]  and  the 
fairness  and  usefulness  of  the  form  and 
content  of  information  with  respect  to 
quotation[s]  and  transactions.” 14 

The  Commission  believes  that 
requiring  all  NASDAQ  Small-Cap 
market  makers  to  display  minimum  size 
in  their  quotations  will  eliminate  certain 
inequities  under  the  current  display 
requirements.  In  the  NASDAQ  Small- 
Cap  market,  the  requirement  to  display 
a  500-  share  size  currently  applies  only 
to  market  makers  that  voluntarily 
participate  in  SOES.  In  addition  to 
executing  SOES  orders  at  a  minimum 
size  of  500  shares,  these  participating 
SOES  market  makers  must  also  honor 
incoming  non-SOES  orders  at  their 
displayed  size  of  500  shares  because  of 
SEC  Rule  llAcl-1,  the  “firm  quote 
rule.” 15  NASDAQ  Small-Cap  market 
makers  that  participate  in  SOES, 
therefore,  are  disadvantaged  by  the 
current  rule  because  they  must  honor 
500-share  orders  from  competing  market 
makers,  but  may  only  get  executions  of 
100  shares  from  those  same  market 
makers  who  do  not  participate  in  SOES 
and  who  display  size  of  only  100  shares. 
The  Commission  believes  that  extending 
the  minimum  display  size  requirement 
to  all  market  makers,  regardless  of 
whether  they  participate  in  SOES, 
reduces  certain  inequities  among  market 
makers.16 

11  IS  U.S.C.  76o-3(bK6)  (1988). 

** 15  U.S.C.  78o-3(bXll)  (1988). 

14  S.  Rep.  No.  94-75, 94th  Cong.,  1st  Sess.  104. 
reprinted  in  1975  U.S.  Code  Cong,  and  Admin. 

News  179,  282. 

“See  Rule  HAcl-l(cX2).  17  CFR  240  llAcl-1 
(1990). 

“It  is  important  to  note  that  under  the  rule 
change,  all  NASDAQ  Small-Cup  securities  will  still 
be  subject  to  a  500-share  SOES  maximum  order 
size.  Market  makers  participating  in  SOES  for 
securities  eligible  for  the  100-share  display  size  will 
be  subject  to  SOES  executions  of  up  to  500  shares. 
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The  Commission  believes  that  if 
administered  effectively,  the  proposed 
rule  could  will  also  increase  the 
liquidity  and  depth  of  the  NASDAQ 
Small-Cap  market.  In  particular,  for 
those  NASDAQ  Small-Cap  securities 
that  are  designated  for  500-share 
minimum  display  size — approximately 
95%  of  all  NASDAQ  Small-Cap  issues — 
the  rule  will  assure  investors  of  trade 
executions  up  to  that  size,  instead  of  the 
current  100- share  size.  As  discussed 
above,  market  makers  who  do  not 
participate  in  SOES  will  thus  be  subject 
to  greater  affirmative  obligations. 
Therefore,  to  the  extent  that  the  500- 
share  size  requirement  will  not  require 
such  market  makers  to  effect 
transactions  in  500-share  lots,  the 
proposed  rule  will  have  the  effect  of 
enhancing  market  liquidity.17  Moreover, 
to  the  extent  that  NASDAQ  Small-Cap 
market  makers  not  participating  in 
SOES  are  now  subject  to  the  same 
obligations,  vis  a  vis  non-SOES  orders, 
as  participating  market  makers,  the  rule 
change  may  encourage  more  NASDAQ 
Small-Cap  market  makers  to  participate 
in  SOES. 

The  Commission  believes  that  display 
of  size  in  quotations  also  reflects  a  more 
realistic  picture  of  the  actual  size  of 
executions  available  and  the  depth  of 
the  market  in  each  security.  Display  of 
realistic  size  enhances  investor 
knowledge  and  is  also  beneficial  to 
issuers  by  publicizing  the  liquidity  and 
depth  of  the  market  for  their  securities. 
Increased  investor  knowledge  and 
market  liquidity  generally  further 
investor  protection,  which  serves  to 
enhance  participation  in  the  market. 

The  Commission  is  satisfied  that  the 
proposed  criteria  represent  an 
appropriate  balance  between  the 
interests  of  market  and  investors.  The 
NASD  has  indicated  that  it  intends  to 
review  semi-annually  which  securities 
meet  its  criteria  for  the  100-share 
minimum  display  size,  and  whether  the 
criteria  for  this  classification  of 
NASDAQ  securities  are  adequate.  Any 
change  in  the  NASD's  criteria,  of  course, 
will  be  subject  to  further  Commission 
review  under  the  Act. 

For  these  reasons,  and  for  the  reasons 
stated  above,  the  Commission  finds  that 
the  proposed  rule  change  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD  and.  in 

but  will  only  have  to  honor  non-SOES  orders  of  100 
shares. 

17  While  this  rule  change  poses  a  risk  that  some 
market  makers  will  withdraw  from  making  markets 
in  some  stocks,  the  Commission  believes  that  on 
balance,  the  risk  is  minimal  and  is  outweighed  by 
the  benefits  to  investors  of  increased  market 
information  and  liquidity. 
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particular,  the  requirements  of  Section 
15A  and  the  rules  and  regulations 
thereunder. 

IV.  Accelerated  Approval  of  Rule 
Change  as  Amended 

By  letter  dated  December  29, 1992, 
the  NASD  requests  that  the  Commission 
approve  the  rule  change  as  amended  by 
Amendments  Nos.  1,  2,  and  3,  prior  to 
the  30th  day  after  publication  of  notice 
of  the  three  amendments  in  the  Federal 
Register.  The  NASD  maintains  that  such 
accelerated  approval  is  warranted 
because  investors  and  the  marketplace 
will  benefit  from  the  added  liquidity 
resulting  from  the  mandatory  display  of 
quotation  size. 

The  Commission  finds  good  cause  for 
approving  the  rule  change  and  the  three 
amendments  on  an  accelerated  basis.  As 
indicated  above,  the  Commission 
recognizes  that  the  rule  change  will 
provide  important  benefits  to  the 
NASDAQ  market  in  terms  of  enhanced 
market  liquidity  an  depth,  enhanced 
investor  knowledge,  and  the  elimination 
of  certain  inequities  among  NASDAQ 
market  makers.  The  NASD,  which  needs 
approximately  one  month  to  notify  its 
members  of  their  new  obligations,  is 
currently  prepared  to  have  the  rule 
change  become  effective  on  February  1, 
1993.  The  Commission  believes  that 
accelerated  approval  will  avoid 
unnecessary  delay  in  requiring  the 
display  of  minimum  quote  size  for 
NASDAQ  Small-Cap  securities. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendments 
Nos.  1,  2,  and  3.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  January  29, 1993. 

It  is  therefore  ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change.  SR-NASD-91- 
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44,  be,  and  hereby  is,  approved  effective 
February'  1, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority.18 

Margaret  H.  McFarland, 

Deputy  Secretary. 

1FR  Doc.  93-330  Filed  1-7-93;  8:45  am) 
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[Release  No.  34-31676;  File  No.  SR-NASD- 
92-57] 

Self-Regulatory  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  the  Credit  Against  the 
Annual  Assessment  on  Gross  Income 

December  31, 1992. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  December  18, 1992, 
the  National  Association  of  Securities 
Dealers,  Inc.  (“NASD”  or  “Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC”  or  "Commission”) 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
NASD  has  designated  this  proposal  as 
one  establishing  or  changing  an 
assessment  imposed  exclusively  on  its 
members  under  section  19(b)(3)(A)(ii)  of 
the  Act,  which  renders  the  rule  effective 
upon  the  Commission’s  receipt  of  this 
filing.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  amending  section  1. 
Schedule  A  to  the  NASD’s  By-  Laws  to 
change  the  effective  period  of  the  credit 
from  calendar  year  1992  to  calendar 
year  1993;  and  hereby  advising  that  the 
NASD,  during  1993,  may  amend  the 
amount  of  the  credit  to  members 
provided  under  section  1,  Schedule  A  to 
the  NASD’s  By-Laws,  such  amendment 
to  be  applicable  to  the  entire  calendar 
year  1993. 

Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is  in 
italics,  proposed  deletions  are  in 
brackets. 

Schedule  A 

Assessment  and  fees  pursuant  to  the 
provisions  of  Article  VI  of  the  By-Laws 
of  the  Corporation,  shall  be  determined 
on  the  following  basis. 


18 17  CFR  200.30-3{aHl2). 


Section  1 — Assessments 

***** 

(d)  During  calendar  year  January  1, 
199(2)3  through  December  31, 199(2)3 
each  member  shall  receive  a  credit  of 
59%  against  the  amount  of  its  annual 
assessment  on  gross  income  stated  in 
paragraph  (b)  above;  provided,  however 
that  the  minimum  payment  shall  be 
$350.00. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis- for,  the  Proposed  Buie 
Change 

In  accordance  with  the  NASD’s  shift 
from  a  fiscal  to  a  calendar  budget  year 
in  1991,  the  NASD  determined  that 
member  assessments  should  be  based 
upon  gross  income  reported  for  the 
calendar  or  fiscal  year  immediately 
preceding  the  NASD’s  calendar  budget 
year.  Because  assessment  invoices  are 
sent  to  NASD  members  prior  to  the 
receipt  of  final  gross  income  reports,  the 
invoices  will  be  based  upon  the  most 
recent  gross  income  reports  available. 
After  final  gross  income  reports  for  1992 
are  received  from  the  members, 
subsequent  assessment  invoices  will  be 
adjusted  so  that  the  1993  assessment  is 
based  upon  1992  gross  income.  The 
NASD  may  determine,  however,  after 
receipt  of  final  gross  income  reports  for 
1992,  that  it  is  necessary  to  amend  the 
amount  of  the  credit  set  forth  in  Section 
1(d)  of  Schedule  A  to  the  By-Laws 
which  is  currently  fifty-nine  percent 
(59%).  Any  amendment  to  the  credit 
would  be  applicable  to  the  entire 
calendar  year  1993. 

The  NASD  is  also  proposing  to  amend 
Section  1(d)  of  Schedule  A  to  change 
the  effective  period  of  the  credit  from 
calendar  year  1991  to  calendar  year 
1992. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A(b)(5)  of  the 
Act,  which  requires  that  the  rules  of  the 
Association  provide  for  the  equitable 


allocation  of  reasonable  dues,  fees,  and 
other  charges  among  issuers  and  other 
persons  using  any  facility  or  system 
which  the  Association  operates  or 
controls. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  upon  filing  pursuant  to  section 
19(b)(3)(A)(ii)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder  in  that  it  establishes  or 
changes  an  assessment  imposed 
exclusively  on  the  NASD’s  members. 

At  any  time  within  60  days  of  the 
filing  of  a  rule  change  pursuant  to 
Section  19(b)(3)(A)  of  the  Act,  the 
Commission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
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number  in  the  caption  above  and  should 
be  submitted  by  January  29, 1993. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority,  17  CFR  200.30-3(a) 
(12). 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  93-332  Filed  1-7-93;  8:45  ami 

MUJNQ  COOC  tOIO-CI-M 


[Release  No.  34-31682;  File  Noe.  SR-OCC- 
91-12;  SR-ICC-92-03] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corp.;  The 
Intermarket  Clearing  Corp.;  Order 
Approving  Proposed  Rule  Changes 
Relating  to  Modification  of  the  Short 
Option  Adjustment 

December  31, 1992. 

On  June  20, 1991,  the  Options 
Clearing  Corporation  ("OCC")  filed  with 
the  Securities  and  Exchange 
Commission  (“Commission”)  a 
proposed  rule  change  (File  No.  SR- 
OCC-91-12)  pursuant  to  section  19(b)  of 
the  Securities  Exchange  Act  of  1934 
(“Act”),1  and  on  May  8, 1992,  The 
Intermarket  Clearing  Corporation 
(“ICC”)  filed  with  the  Commission  a 
similar  proposed  rule  change  (File  No. 
SR-ICC-92-03).  The  proposed  rule 
changes  allow  OCC  and  ICC  to  modify 
the  short  option  adjustment  in  their 
margin  calculations.  Notice  of  the 
proposals  appeared  in  the  Federal 
Register  on  July  25, 1992, 2  and 
September  22, 1992.3  The  Commission 
received  one  letter  commenting  on 
OCC’s  proposal.4 * *  This  order  approves 
the  proposals. 

I.  Description 

The  proposals  will  decrease  the 
number  of  short  option  positions  to 
which  the  short  option  adjustment 9  is 
applied  by  allowing  OCC  and  ICC  (“the 
clearing  corporations”)  to  pair  open  net 


1 15  U.S.C.  78s(b). 

2  Securities  Exchange  Act  Release  No.  29445  duly 
17. 1991),  56  FR  34083  (File  No.  SR-OCC-91-12J. 

3  Securities  Exchange  Act  Release  No.  31181 
(September  14. 1992),  57  FR  43759  (File  No.  SR- 
ICC-92-03). 

4  The  Commission  received  a  letter  from  Irvin  R. 

Kessler,  Co-Chairman.  Kessler  Asher  Clearing, 
supporting  the  proposed  modifications  to  the  short 
option  adjustment  based  on  the  reasoning  that  the 

current  short  option  adjustment  imposes  a 

minimum  margin  requirement  for  short  positions  in 

excess  of  the  risk  presented  by  those  positions. 

Letter  from  Irvin  R.  Kessler.  Co-Chairman,  Kessler 

Asher  Clearing,  to  Jonathan  G.  Katz,  Secretary, 

Commission  (July  17, 1991). 

sThe  short  option  adjustment  is  the  component 

of  the  additional  margin  calculation  that  imposes  a 

minimum  margin  amount  of  25%  of  the  applicable 

margin  interval  on  deep  out-of-the-money  short 

options. 


short  positions8  with  open  net  long 
positions  7  on  the  same  underlying 
interest  on  a  contract-by-contract  basis. 8 

Any  short  contracts  remaining  after 
the  pairing  in  which  the  additional 
margin  requirement  is  less  than  25%  of 
the  applicable  margin  interval  will  be 
subject  to  the  short  option  adjustment.9 
Consistent  with  the  clearing 
corporations’  current  procedures,  the 
short  option  adjustment,  where  applied, 
will  increase  the  clearing  member’s 
additional  margin  deposit  for  open  short 
positions.10 

A.  OCC  and  ICC  Margin  Systems 

OCC  and  ICC  use  the  Theoretical 
Intermarket  Margin  System  ("TIMS”)  to 
project  the  cost  of  liquidating  a  clearing 
member’s  option  positions  assuming  a 
change  in  the  price  of  the  underlying 
securities  equal  to  the  margin  interval 


6  The  clearing  corporations'  margin  systems  are 
multi-step  processes  in  which  the  clearing 
corporations  offset  gross  long  positions  in  the  same 
option  series  at  the  first  step  of  the  process.  See  text 
at  Section  I. A.  infra.  The  terms  “net  short  positions 
remaining  in  a  class  group  after  offsetting  gross  long 
positions  against  gross  short  positions  within  the 
same  series.  For  definitions  of  the  terms  “class 
group”  and  "option  series”,  see  notes  11  and  13, 
infra. 

1  Proposed  rule  changes  apply  to  unsegregated 
long  positions,  i.e..  positions  carried  in  a  clearing 
member's  firm,  market-maker,  or  specialist 
accounts.  Long  positions  carried  in  customers'  and 
firm  non-lien  accounts  are  segregated,  and  the 
proposed  rule  changes  do  not  apply  to  such 
positions. 

“OCC  margin  requirements  apply  only  to  OCC 
clearing  members,  i.e.,  clearing  margin.  These 
clearing  margin  requirements  do  not  involve  either: 
(1)  Minimum  margin  requirements  for  customer 
accounts  as  set  forth  in  Regulation  T  of  the  Board 
of  Governors  of  the  Federal  Reserve  System,  12  CFR 
part  220,  and  in  Chicago  Board  Options  Exchange 
Rule  12.3;  or  (2)  minimum  net  capital  requirements 
for  broker-dealers  as  set  forth  in  Rule  15c3-l  under 
the  Act.  17  CFR  240.15c3-l  (1990). 

The  ICC  margin  requirements  affected  by  the 
proposed  rule  change  refer  to  margin  requirements 
on  options  cleared  by  OCC  pursuant  to  a  cross- 
margining  program  between  OCC  and  ICC. 

Securities  Exchange  Act  Release  No.  26153  (October 
3, 1988),  53  FR  39567. 

Commodity  options  and  futures  held  in  cross- 
margin  accounts,  market  baskets,  and  index 
participations  would  be  included  in  the  contract 
pairing.  These  products  are  subject  to  margin  at 
OCC  because  of  a  cross-margining  program  with  a 
commodity  exchange.  Securities  Exchange  Act 
Release  No.  29991  (November  26, 1991).  56  FR 
61458. 

•  The  “margin  interval"  is  the  assumed  upward  or 
downward  change  in  price  of  the  underlying 
securities  that  OCC  and  ICC  seek  to  protect  against. 
The  "margin  interval"  is  designed  to  protect  against 
99%  of  daily  price  changes  in  underlying  assets 
during  the  previous  three  months  and  one  year.  See 
OCC  Rule  601  (b)(8). 

,0Volatile  markets  may  cause  deep  out-of-the- 
money  (i.e.,  far  below  the  strike  price  in  the  case 
of  a  call,  or  far  above  the  strike  price  in  the  case 
of  a  put)  short  positions  to  become  in-the-money 
and  thereby  increase  risk  of  those  positions.  The 
clearing  corporations  impose  a  minimum  margin 
requirement  on  such  positions  to  help  protect 
against  that  risk. 


and  set  clearing  member  margin 
requirements  to  cover  that  projected 
cost.  The  margin  calculation  takes  into 
consideration  all  short  option  positions 
and  all  long  option  positions  over  which 
the  clearing  corporations  are  entitled  to 
assert  a  lien  in  the  event  of  a  clearing 
member  default. 

Clearing  member  daily  margin 
requirements  have  two  components; 
"Premium  margin”  and  “additional 
margin.” 11  "Premium  margin”  is 
designed  to  mark-to-the-market  the 
option  position  (i.e.,  to  account  for  any 
change  in  the  closing  price  of  the  option 
from  the  previous  day.)  “Additional 
margin”  is  designed  to  cover  the 
projected  incremental  cost  of  liquidating 
an  option  position  in  the  event  of  an 
adverse  change  in  the  price  of  the 
underlying  stocks.  In  general,  the 
clearing  corporations  calculate 
“premium  margin”  and  "additional 
margin”  for  each  class  group 12  and  sum 
up  the  margin  requirement  for  each 
class  group  to  arrive  at  the  margin 
requirement  for  the  product  group.13 

The  first  step  in  calculating  margin  is 
to  net  offsetting  long  and  short  positions 
in  each  option  series  within  each  class 
group.14  Second,  premium  margin  is 
calculated  for  the  net  long  or  short 
position  in  each  series  of  the  class  group 
to  arrive  at  a  premium  margin 
requirement  or  credit  for  the  class 
group.15  Third,  additional  margin  is 
determined  by  comparing  the 
liquidating  value  of  the  options 
positions  at  several  predetermined 
underlying  asset  prices.  The  clearing 
corporations  use  options  price  theory  to 
calculate  theoretical  liquidating  values. 
Theoretical  liquidating  values  for  the 
class  group  are  calculated:  (1)  For  an 
upside  price,  (2)  for  a  downside  price, 
and  (3)  at  intermediate  points  between 
the  upside  price  and  the  downside 
price.16  The  variation  between  each  of 


1 1  The  proposed  rule  changes  involve  a  special 
adjustment  in  the  calculation  of  additional  margin 
for  deep  out-of-the-money  short  positions  and  will 
not  affect  the  way  the  clearing  corporation  calculate 
premium  margin. 

12  A  “class  group”  consists  of  all  put  and  call 
options  relating  to  the  same  underlying  interest. 

13  The  term  “product  group”  means  two  or  more 
class  groups  whose  underlying  assets  have  been 
determined  by  the  clearing  corporations  to  exhibit 
sufficient  price  correlation  to  warrant  the  margining 
of  options  thereon  on  a  combined  basis.  OCC  Rule 
602A(b)(3).  All  equity  options  would  form  a  single 
“product  group."  Securities  Exchange  Act  Release 
NO.  28928  (March  1, 1991),  56  FR  9995. 

14  An  option  "series”  consists  of  option  contracts 
within  the  same  class  with  the  same  exercise  price, 
expiration  date,  and  unit  of  trading. 

15  In  calculating  premium  margin,  OCC  uses  the 
previous  day's  closing  asked  prices  for  the  option 
series. 

18  Securities  and  Exchange  Act  Release  No.  31631 
(December  22, 1992),  57  FR  62411  (File  Nos.  SR- 
OCC-92-21  and  SR-1CC-92-04]  (order  approving 
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these  liquidating  values  and  the 
applicable  premium  margin  requirement 
or  credit  is  determined.  The  largest 
variation,  whether  representing  a 
margin  credit  or  requirement,  in  the 
event  of  a  rise  in  the  market  value  of 
underlying  interest  ("upside  variation") 
and  the  largest  variation,  whether 
representing  a  margin  credit  or 
requirement,  in  the  event  of  a  decline  in 
the  market  value  of  the  underlying 
interest  ("downside  variation")  are 
identified.  For  a  product  group 
comprised  of  only  one  class  group,  the 
additional  margin  requirement  is  equal 
to  whichever  of  the  upside  variation,  the 
downside  variation,  or  the  alternative 
minimum  additional  margin 
requirement17  represents  the  largest 
margin  requirement. 

For  a  product  group  comprised  of  two 
or  more  class  groups,  TIMS  currently 
calculates  additional  margin  as  follows. 
Any  class  group  upside  variation  or 
downside  variation  that  represents  a 
margin  credit  is  reduced  by  a  percentage 
specified  by  the  clearing  corporations.1® 
The  upside  variations  in  the  product 
group  are  added  together  to  produce  a 
net  upside  variation  and  the  downside 
variations  in  the  product  group  are 
added  together  to  produce  a  net 
downside  variation.  The  additional 
margin  requirement  for  the  product 
group  is  an  amount  equal  to  whichever 
of  the  total  upside  variation,  the  total 
downside  variation,  or  the  alternative 
minimum  additional  margin 
requirement  represents  the  largest 
margin  requirement.  Unlike  premium 
margin,  which  can  be  either  a 
requirement  or  a  credit,  additional 
margin  is  always  either  a  margin 
requirement  or  zero  (i.e.,  never  a  margin 
credit  against  premium  margin 
requirements).  The  total  margin 
requirement  or  credit  for  the  product 
group  is  an  amount  equal  to  tne  sum  of: 
(1)  The  net  premium  margin 
requirement  (or  credit,  if  applicable) 


proposed  rule  changes  relating  to  the  calculation  of 
additional  margin). 

,7The  alternative  minimum  additional  margin 
requirement  essentially  assures  that  TIMS  requires 
a  minimum  amount  of  additional  margin  even  in 
situations  where  accounts  are  fully  hedged  (l.e., 
accounts  in  which  the  value  of  the  short  positions 
are  fully  offset  by  the  value  of  long  positions).  The 
alternative  minimum  additional  margin  calculation 
is  described  in  Securities  Exchange  Act  Release  No. 
29990  (November  26. 1991),  56  FR  61455  (File  Nos. 
SR-OCC-91-18  and  SR-1CC-91-01]  (order 
approving  proposed  rule  changes  which  provide  for 
an  alternative  minimum  additional  margin 
requirement). 

,BThis  percentage  is  determined  on  the  basis  of 
studies  of  the  price  correlations  of  the  underlying 
interest  in  the  product  group.  For  example,  OCC 
currently  has  established  the  percentage  for  the 
stock  option  product  group  at  70%  and  has 
established  percentages  that  range  from  5%  to  30% 
for  the  various  non-equity  option  product  groups. 


and  (2)  the  additional  margin 
requirement. 

For  net  short  positions  in  deep  out-of- 
the-money  options  that  experience  little 
or  no  change  in  value  given  a  change  in 
value  of  the  underlying  interest,  TIMS 
will  calculate  additional  margin 
amounts  of  zero  or  close  to  zero. 

Volatile  markets,  however,  may  cause 
these  positions  to  become  in-the-money 
or  nearly  so,  creating  increased  risk  to 
the  clearing  corporations.  The  clearing 
corporations  protect  against  such  risk  by 
incorporating  into  the  additional  margin 
calculation  of  TIMS  a  margin  cushion  in 
the  form  of  the  short  option  adjustment. 

B.  The  Short  Option  Adjustment 

The  short  option  adjustment  currently 
is  activated  and  applied  to  all  net  short 
positions  without  consideration  to 
spreads  between  net  short  and  long 
positions.  The  clearing  corporations, 
therefore,  believe  that  the  short  option 
adjustment  may  require  clearing 
members  to  deposit  margin  in  excess  of 
the  risk  presented  by  certain  net  short 
positions.  Under  the  proposed  rule 
changes,  the  clearing  corporations  will 
pair  open  net  short  positions  with 
unsegregated  open  net  long  positions  on 
the  same  underlying  interest  on  a 
contract-by-contract  basis  at  the  class 
group  level.  The  additional  margin 
requirement  for  net  short  contracts 
having  an  additional  margin 
requirement  of  less  than  25%  of  the 
applicable  margin  interval  will  be 
subject  to  the  short  option  adjustment 
(i.e.,  the  additional  margin  requirement 
would  be  increased  to  25%  of  the 
applicable  margin  interval). 

To  illustrate  how  the  modified  short 
option  adjustment  would  be  applied, 
assume  a  clearing  member  maintains  in 
its  firm  account  die  following  net 
options  positions  on  the  same 
underlying  hypothetical  equity 
security.19  Furthermore,  assume  that 
underlying  equity's  current  market 
value  is  $115. 


Cate 

Puts 

November  130: 4  short  ... 
November  100: 4  short  ... 
November  125:  2  long  .... 
November  1 10: 2  long 

February  110: 1  short 
February  100: 1  short 
February  130:  2  long. 
February  115: 4  long. 

Net  4  short 

Net  4  long. 

’“The  example  is  based  on  information  provided 
by  OCC.  Letter  from  Jean  Cawley,  Associate 
Counsel  OCC.  to  Sonia  G.  Burnett,  Attorney. 
Division  of  Market  Regulation  ("Division’'). 
Commission  (July  31. 1991)  and  telephone 
conversation  between  Jean  Cawley,  Associate 
Counsel.  OCC,  Timothy  F.  Hinkes.  Assistant  Vice 
President.  Economic  Research.  OCC,  and  Jerry  W. 
Carpenter.  Branch  Chief,  Division.  Commission 
(December  30, 1992). 


Under  the  current  methodology,  TIMS 
would  view  all  short  positions  as 
uncovered  and  would  impose  a  short 
option  adjustment.  Under  the  proposed 
methodology,  net  long  calls  would  be 

{ >aired  against  net  short  calls  and  net 
ong  puts  would  be  paired  against  net 
short  puts.20  Four  short  call  contracts 
would  be  unpaired  since  there  are  four 
more  short  call  contracts  than  long  call 
contracts.  OCC  would  review  the 
additional  margin  calculations  made  by 
TIMS,  and  if  TIMS  calculates  a  margin 
amount  of  less  than  25%  of  the 
applicable  margin  interval,  the  short 
option  adjustment  would  be  applied  to 
those  four  short  contracts  for  which 
TIMS  calculates  the  lowest  amounts  of 
additional  margin.  In  the  above 
example,  the  short  option  adjustment 
would  be  applied  to  the  four  short 
November  130  call  contracts  since  they 
are  the  deepest  out  of  the  money.  No 
short  put  contracts  would  be  subject  to 
the  modified  short  option  adjustment 
since  all  put  contracts  are  paired. 

II.  Discussion 

Section  17A(b)(3)(F)  of  the  Act 
provides  that  the  rules  of  a  clearing 
agency  must  be  designed  to  assure  the 
safeguarding  of  securities  and  funds  in 
the  custody  or  control  of  the  clearing 
agency  or  for  which  the  clearing  agency 
is  responsible.21  That  Section  also 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  facilitate  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 
Additionally,  section  17A(a)  of  the  Act 
encourages  the  adoption  of  safer  and 
more  efficient  clearance  and  settlement 
procedures  that  are  less  costly  to 
investors.22 

The  Commission  believes  that  the 
proposed  rule  changes  will  assist  the 
clearing  corporations  in  accurately 
identifying  the  risk  created  by  clearing 
member  positions  and  in  setting  margin 
levels  to  cover  that  risk  without 
“overmaigining.”  By  allowing  long 
contracts  to  offset  the  short  contracts  on 
the  same  underlying  interest,  the 
clearing  corporations  will  reduce  the 
number  of  short  contracts  that  are 
subject  to  the  short  option  adjustment. 


30  A  pair  consisting  of  a  net  short  contract  and  a 
net  long  contract  will  pose  no  risk  to  the  clearing 
corporations  if  the  exercise  price  of  the  short 
position  is  higher  (in  the  case  of  a  call  option)  or 
lower  (in  the  case  of  a  put  option)  than  die  exercise 
price  of  the  long  position.  Conversely,  if  the 
exercise  price  of  the  abort  position  is  lower  (in  the 
case  of  a  call  option)  or  higher  (in  the  case  of  a  put 
option)  the  risk  to  the  clearing  corporations  is  the 
difference  between  the  exercise  price  of  the  short 
and  long  positions  multiplied  by  the  applicable  unit 
of  trading  ("uneven  pairing"). 

**  15  U.S.C.  78q-l(bX3KF) 

“15  U.S.C  78q-l(a). 
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consistent  with  their  statutory 
obligations. 

III.  Conclusion 


This  will  eliminate  over-collateralizing 
certain  short  positions  where  the  risk  of 
such  positions  is  offset  by  long  positions 
on  the  same  underlying  interest. 

The  pairing  of  net  short  contracts  with 
net  long  contracts  should  not  impose 
any  significant  increase  in  risk  because 
as  the  risk  created  by  the  net  short 
position  increases  the  value  of  the 
offsetting  long  position  also  increases. 
The  clearing  corporations  will  continue 
to  apply  the  short  option  adjustment  to 
truly  “naked”  deep  out-of-the-money 
options  for  which  TIMS  generates 
additional  margin  of  less  than  25%  of 
the  applicable  margin  interval.  The 
clearing  corporations’  protection  with 
respect  to  such  positions  will  not  be 
reduced.  Thus,  the  Commission  believes 
that  the  proposals  will  allow  OCC  and 
ICC  to  tailor  their  option  methodologies 
to  provide  a  more  accurate  measure  of 
the  risk  presented  by  clearing  member 
positions. 

In  some  cases,  the  clearing 
corporations  will  pair  short  contracts 
with  long  contracts  even  if  the  exercise 
price  of  the  short  contract  is  lower  (in 
the  case  of  a  call)  or  higher  (in  the  case 
of  a  put)  than  that  of  the  long  contract. 
While  this  uneven  pairing  may  impose 
some  risk,  the  Commission  is  satisfied 
that  the  risks  is  very  limited.23  Moreover 
OCC  has  provided  examples  that  show 
that  as  of  March  12, 1992,  had  the 
modified  short  option  adjustments  been 
in  effect,  the  margin  required  from 
clearing  members  would  have  been 
reduced  by  only  $450,000,  or  .015%  of 
the  margin  controlled  by  OCC.24 

In  admtion,  the  clearing  corporations 
have  represented  that  their  existing 
back-up  systems  are  capable  of 
identifying  any  additional  risk.25  OCC 
and  ICC  routinely  employ  Concentration 
Monitoring  ("Con  Mon”)  procedures  to 
identify  clearing  members  that  impose 
high  levels  of  risk  relative  to  their 
capital  base.20  The  Commission  believes 
these  procedures  enable  OCC  and  ICC  to 
safeguard  securities  and  funds  and  to 
promote  prompt  and  efficient  clearance 
and  settlement  securities  transactions 


13  At  previously  noted.  If  the  exercise  price  of  the 
short  contract  is  lower  (in  the  case  of  a  call  option) 
or  higher  (in  the  case  of  a  put  option),  the  risk  to 
the  clearing  corporation  is  die  difference  between 
the  exercise  price  of  the  short  and  long  positions 
multiplied  by  the  applicable  unit  of  trading. 

“  Letter  from  }ean  M.  Cawley,  Associate  Counsel, 
OCC,  to  Ester  Severson,  Jr.,  Branch  Chief, 
Commission  (March  20, 1992). 

“id. 

“Con  Mon  procedures  are  designed  to  quantify 
the  potential  risk  for  each  clearing  member  given 
“abnormally”  large  price  movements  and  to  relate 
that  risk  to  the  clearing  member’s  financial 
condition.  Based  on  this  analysis,  the  clearing 
corporations  may  require  a  higher  margin  deposit 
from  a  member  that  triggers  the  concentration  risk 
parameters. 


For  the  reasons  discussed  above,  the 
Commission  believes  that  the  modified 
short  option  adjustment  should  not 
impose  any  significant  increase  in  risk 
to  the  clearing  corporations.  The 
Commission  believes  that  the  proposals 
are  consistent  with  the  requirements  of 
the  Act,  particularly  with  section  17A  of 
the  Act,  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act,27  that  the 
proposed  rule  changes  (File  Nos.  SR- 
OCG-91-12  and  SR-ICC-92-03)  be,  and 
hereby  are,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.28 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

[FR  Doc.  93-327  Filed  1-7-93;  8:45  am] 


December  31, 1992. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”). 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  “Act”). 

APPLICANTS:  The  Alliance  Fund,  Inc., 
Alliance  Balanced  Fund,  Inc.,  Alliance 
Bond  Fund,  Inc.,  Alliance  Global  Small 
Cap  Fund,  Inc.,  Alliance  Growth  and 
Income  Fund,  Inc.,  Alliance 
International  Fund,  Inc.,  Alliance 
Mortgage  Securities  Income  Fund,  Inc., 
Alliance  Mortgage  Strategy  Trust,  Inc., 
Alliance  Multi-Market  Strategy  Trust, 
Inc.,  Alliance  New  Europe  Fund,  Inc., 
Alliance  North  American  Government 
Income  Trust,  Inc.,  Alliance  Premier 
Fund,  Inc.,  Alliance  Quasar  Fund,  Inc., 
Alliance  Growth  Short-Term  Multi- 
Market  Trust,  Inc.,  and  other  registered 
open-end  investment  companies  (a) 
whose  investment  adviser  is  the  Adviser 
(as  defined  below)  or  an  investment 
adviser  that  is  under  common  control 
with  the  Adviser,  (b)  whose  principal 
underwriter  is  the  Distributor  (as 
defined  below)  or  a  principal 
underwriter  that  is  under  common 
control  with  the  Distributor,  (c)  which 
hold  themselves  out  to  investors  as 
being  related  for  purposes  of  investment 


“15U.S.C.  788(b)(2). 

“17  CFR  200.30-3(a)(l 2). 


and  investor  services,  and  (d)  whose 
shares  are  divided  into  up  to  three 
classes  of  securities  whose  sales  load, 
contingent  deferred  sales  charge 
(“CDSC”),  rate  of  distribution  fees, 
exchange  privileges,  conversion  feature 
and  differences  in  voting  rights  are 
identical  to  those  applicable  to  one  or 
more  of  the  Class  A,  Class  B  and/or 
Class  C  shares  as  described  in  the 
application  (the  “Funds”);  Alliance 
Capital  Management  L.P.  (the 
“Adviser”);  and  Alliance  Fund 
Distributors,  Inc.  (the  “Distributor"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
pursuant  to  section  6(c)  of  the  Act  to 
amend  a  previous  order  which  granted 
applicants  exemptive  relief  from  the 
provisions  of  sections  2(a)(32),  2(a)(35), 
18(f),  18(g),  18(i),  22(c),  and  22(d)  of  the 
Act  and  rule  22c-l  thereunder. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  to  amend  a  prior  order  (the  “Prior 
Order”)  to  permit  the  Funds  and  other 
registered  open-end  investment 
companies  in  the  same  group  of 
investment  companies  to  issue  a  third 
class  of  securities  representing  interests 
in  the  same  portfolio  of  securities  and 
to  assess  a  CDSC  on  redemptions  of  the 
shares  of  one  of  the  classes  and  to  waive 
the  CDSC  in  certain  cases. 

FILING  DATE:  The  application  was  filed 
on  November  4, 1992  and  amended  on 
December  30, 1992. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 

order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  die  SEC’s 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
January  25, 1993,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  the 
date  of  a  hearing  may  request 
notification  by  writing,  to  the  SEC’s 
Secretary. 

ADORESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicants,  1345  Avenue  of  the 
Americas,  New  York,  New  York  10105. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  E.  Anderson,  Staff  Attorney,  at 
(202)  272-7027,  or  C.  David  Messman, 
Branch  Chief,  at  (202)  272-3018 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 
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SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC’s  Public 
Reference  Branch. 

Applicants'  Representations 

1.  Each  Fund  is  an  open-end 
management  investment  company 
registered  under  the  Act.  The  Adviser 
serves  as  each  Fund’s  investment 
adviser  and  the  Distributor  acts  as 
principal  underwriter  of  the  Funds’ 
shares.  Each  Fund  presently  offers  a 
class  of  shares  subject  to  a  front-end 
sales  load  and  a  rule  12b-l  plan 
distribution  fee  at  an  annual  rate  of  up 
to  0.50%  of  the  average  daily  net  asset 
value  of  such  shares  (“Class  A  Shares’’) 
and  a  class  of  shares  subject  to  a  CD  SC 
and  a  rule  12b-l  plan  distribution  fee  at 
an  annual  rate  of  up  to  1%  of  the 
average  daily  net  asset  value  of  such 
shares  (“Class  B  Shares’’).1 

2.  Applicants  propose  to  modify  their 
present  dual  distribution  system  to 
establish  a  triple  distribution  system 
(the  “Triple  Distribution  System”)  to 
enable  the  Funds  to  offer  investors  the 
option  of  purchasing  a  third  class  of 
shares  (“Class  C  Shares”).  Class  C 
Shares  will  be  sold  subject  to  a  rule 
I2b-1  plan  distribution  fee  at  an  annual 
rate  of  up  to  0.75%  and  a  service  fee  at 
an  annual  rate  of  up  to  0.25%.  but 
without  either  a  front-end  sales  load  or 
a  CDSC.  In  addition,  applicants  seek  to 
amend  the  Prior  Order  to  impose  a  rule 
12b-l  service  fee  on  the  Class  A  Shares 
and  the  Class  B  Shares  at  an  annual  rate 
of  up  to  0.25%. 

3.  Under  the  Triple  Distribution 
System,  Class  A  Shares  will  be  sold  at 
net  asset  value  plus  a  front-end  sales 
load.  As  is  currently  the  case,  the  sales 
load  will  be  subject  to  reductions  for 
larger  purchases,  under  a  combined 
purchase  privilege,  under  a  right  of 
accumulation,  or  under  a  statement  of 
intent.  The  sales  load  also  will  be 
subject  to  other  reductions  permitted  by 
section  22(d)  of  the  Act  and  set  forth  in 
the  registration  statement  of  each  Fund. 
Each  Fund  will  pay  the  Distributor  a 
distribution  fee  at  an  annual  rate  of  up 
to  0.50%,  and  a  service  fee  at  an  annual 
rate  of  up  to  0.25%,  of  the  average  daily 
net  asset  value  of  the  Class  A  Shares, 
rather  than  the  current  distribution  fee 
at  an  annual  rate  of  up  to  0.50%. 

4.  Under  the  Triple  Distribution 
System,  Class  B  Shares  will  be  sold  at 


1  Applicants  offer  two  classes  of  shares  and 
impose  a  CDSC  pursuant  to  the  Prior  Order, 
Investment  Company  Act  Release  Nos.  17295  ()an. 
8, 1990)  (notice)  and  17330  (Feb.  2. 1990)  (order), 
as  amended.  Investment  Company  Act  Release  Nos. 
18734  (May  27, 1992)  (notice)  and  18805  (June  23. 
1992)  (order). 


net  asset  value  without  the  imposition 
of  a  sales  load  at  the  time  of  purchase. 
Each  Fund  will  pay  the  Distributor  a 
distribution  fee  at  an  annual  rate  of  up 
to  0.75%,  and  a  service  fee  at  an  annual 
rate  of  up  to  0.25%,  of  the  average  daily 
net  asset  value  of  the  Class  B  Shares, 
rather  than  the  current  payment  of  a 
distribution  fee  at  an  annual  rate  of  up 
to  1%.  In  addition,  an  investor’s 
proceeds  from  a  redemption  of  Class  B 
Shares  made  within  a  specified  period 
of  years  of  their  purchase  (typically  the 
length  of  such  period  will  range  from 
three  to  six  years)  generally  will  be 
subject  to  a  CDSC.  The  CDSC  is 
expected  to  range  from  3%  to  5%  (but 
can  be  higher  or  lower)  on  shares 
redeemed  during  the  first  year  after 
purchase  and  to  be  reduced  at  a 
specified  rate  (usually  at  a  rate  of  1%) 
per  year  over  the  applicable  CDSC 
eriod,  so  that  redemptions  of  shares 
eld  after  that  period  will  not  be  subject 
to  a  CDSC. 

5.  The  Funds  propose  to  offer  Class  C 
Shares  at  net  asset  value  per  share 
without  the  imposition  of  a  sales  load  at 
the  time  of  purchase  or  a  CDSC  at  the 
time  of  redemption.  Each  Fund  will  pay 
to  the  Distributor  a  distribution  fee  at  an 
annual  rate  of  up  to  0.75%,  and  a 
service  fee  at  an  annual  rate  of  up  to 
0.25%,  of  the  average  daily  net  asset 
value  of  the  Class  C  Shares.  Unlike  Class 
B  Shares,  Class  C  Shares  will  not  be 
subject  to  a  conversion  feature; 
accordingly,  such  shares  will  continue 
to  be  subject  to  a  distribution  fee  at  a 
rate  that  is  approximately  the  same  as 
the  rate  on  the  Class  B  Shares  for  an 
indefinite  period  of  time.  Proceeds  from 
this  fee  will  be  used  by  the  Distributor 
primarily  to  pay  trail  or  maintenance 
sales  commissions  to  financial 
intermediaries  and  to  the  Distributor  for 
other  expenses  of  distribution.  Class  C 
Shares  of  a  Fund  generally  will  be 
exchangeable  at  net  asset  value  for  Class 
C  Shares  of  other  Funds. 

6.  The  three  classes  will  each 
represent  interests  in  the  same  portfolio 
of  securities  of  a  Fund  and  will  be 
identical  except  that:  (a)  The 
distribution  fees  payable  by  the  Fund  to 
the  Distributor  will  be  higher  for  Class 
B  and  Class  C  than  they  will  be  for  Class 
A  Shares;  (b)  the  service  fees  payable  by 
the  Fund  to  Distributor  may  differ 
among  the  Class  A,  Class  B  and  Class  C 
Shares;  (c)  the  agency  costs  attributable 
to  each  of  the  Class  A,  Class  B  and  Class 
C  Shares  may  differ;  (d)  each  class  will 
bear  any  other  incremental  expenses 
subsequently  identified  that  should  be 
properly  allocated  to  the  class  which 
shall  be  approved  by  the  Commission 
pursuant  to  an  amended  order;  (e)  the 
three  classes  will  have  different 


exchange  privileges;  (f)  only  Class  B 
Shares  will  have  a  conversion  feature; 
and  (g)  each  class  will  vote  separately  as 
a  class  with  respect  to  the  Fund’s  rule 
12b-l  distribution  plan  and  other 
matters  for  which  separate  class  voting 
is  appropriate  under  applicable  law, 
provided  that,  if  the  Fund  submits  to  a 
vote  of  both  the  Class  A  shareholders 
and  the  Class  B  shareholders  an 
amendment  to  the  Fund’s  rule  12b-l 
distribution  plan  that  would  materially 
increase  the  amount  to  be  paid 
thereunder  with  respect  to  the  Class  A 
Shares,  the  Class  A  shareholders  and  the 
Class  B  shareholders  will  vote 
separately  by  class. 

7.  The  service  fees  paid  by  each  Fund 
will  be  used  by  the  Distributor  for 
personal  services  and/or  the 
maintenance  of  shareholder  accounts. 
Each  Fund’s  distribution  plan  will 
provide  that  the  distribution  fee  paid 
out  of  the  assets  of  the  Class  A,  Class  B, 
and  Class  C  Shares  will  be  used  in  its 
entirety  by  the  Distributor  to  defray  its 
expenses  in  providing  distribution- 
related  services  (including,  in  the  case 
of  Class  B  and  Class  C  Shares, 
commission  expenses).  Each  Fund  will 
accrue  and  pay  the  distribution  fee  at  a 
rate  fixed  by  the  Fund’s  Directors/ 
Trustees  (but  not  in  excess  of  the 
applicable  maximum  percentage  rate). 
Such  rate  is  intended  to  result  in 
payments  that  will  not  exceed  the 
amounts  actually  expended  for 
distribution  by  the  Distributor  on  behalf 
of  the  Fund. 

8.  Following  the  implementation  of 
the  Triple  Distribution  System,  a  Fund 
may  amend  its  rule  12b~l  distribution 
plan  with  respect  to  a  class  of  shares  to 
structure  the  rule  12b-l  plan  so  that  it 
will  obligate  the  Fund  to  pay  the 
distribution  fee  attributable  to  the  class 
to  the  Distributor  as  compensation  for 
the  Distributor’s  distribution-related 
services  with  respect  to  the  class,  and 
not  as  reimbursement  for  specific 
expenses  incurred.  The  amount  of 
distributed  services  fees  payable  by  the 
Fund  with  respect  to  a  class  of  shares 
would  not  be  related  directly  to  the 
amount  of  distribution  services 
expenses  incurred  by  the  Distributor 
with  respect  to  such  class.  Thus,  under 
such  a  compensation  structure,  if  the 
Distributor’s  expenses  with  respect  to  its 
distribution  related  services  with 
respect  to  the  class  were  less  than  the 
distribution  fee,  the  Distributor  would 
receive  the  full  fee  and  realize  a  profit. 

9.  The  Distributor  will  furnish  the 
Directors/Trustees  of  each  Fund  with 
quarterly  and  annual  statements  of 
distribution  revenues  and  expenditures, 
in  accordance  with  the  requirements  of 
paragraph  (b)(3)(ii)  of  rule  12b-l,  to 
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enable  the  Direct ors/T rustees  to  make 
the  findings  required  by  paragraphs  (d) 
and  (e)  of  rule  12b-l.  Only  distribution 
expenditures  properly  attributable  to  the 
sale  of  a  particular  class  will  be  used  to 
justify  the  distribution  fee  charged  to 
that  class.  Distribution  expenses 
attributable  to  the  sale  of  each  class  of 
shares  will  be  allocated  annually  to  each 
class  based  upon  the  ratio  in  which  the 
sales  of  each  class  bears  to  the  sales  of 
all  the  shares  of  the  Fund. 

10.  The  decision  as  to  whether  a 
particular  distribution  expenditure  or 
category  of  distribution  expenditures  is 
properly  attributable  to  the  sale  of  a 
particular  class  or  to  the  sale  of  both 
classes  of  shares  (and  thus  allocated  to 
each  class  of  shares  in  accordance  with 
the  method  described  above)  will  be 
subject  to  the  review  and  approval  of 
the  Directors/Trustees.  Each  Fund’s 
Directors/Trustees  have  determined  all 
distribution  expenditures  will  continue 
to  be  attributable  to  the  sale  of  each 
class  of  shares  except  (a)  commission 
expenses  related  to  the  sale  of  the  Class 
B  Shares  and  (b)  trail  or  maintenance 
payments  (which  will  be  separately 
calculated  with  respect  to  each  class).  In 
the  future,  however,  the  Directors/ 
Trustees  may  determine  that  a  particular 
distribution  expenditure  or  class  of 
distribution  expenditures,  in  addition  to 
the  two  categories  listed  in  the 
immediately  preceding  sentence,  are 
attributable  to  the  sale  of  a  particular 
class. 

11.  All  Class  B  Shares  of  the  Funds, 
other  than  those  purchased  through  the 
reinvestment  of  dividends  and 
distributions,  will  automatically  convert 
to  Class  A  Shares  in  a  certain  number 
of  years  after  the  end  of  the  calendar 
month  in  which  the  shareholder’s  order 
to  purchase  was  accepted,  in  the 
circumstances  and  subject  to  the 
qualifications  described  below.  Such 
number  of  years,  which  will  be  the  same 
with  respect  to  all  Class  B  Shares  of  a 
Fund,  may  be  up  to  eight  The  purpose 
of  the  conversion  feature  is  to  relieve 
the  holders  of  Class  B  Shares  that  have 
been  outstanding  for  a  period  of  time 
sufficient  for  the  Distributor  to  have 
been  compensated  for  distribution 
expenses  related  to  such  shares  horn 
most  of  the  burden  of  additional 
distribution  expenses. 

12.  Shares  purchased  through  the 
reinvestment  of  dividends  and  other 
distributions  in  respect  of  Class  B 
Shares  will  be  treated  as  Class  B  Shares 
except  that,  for  purposes  of  conversion 
to  Class  A,  all  such  shares  that  have  not 
already  converted  into  Dass  A  Shares 
will  be  considered  held  in  a  separate 
sub-account.  Each  time  any  Class  B 
Shares  in  the  shareholder’s  account 


(other  than  those  in  the  sub-account) 
convert  to  Dass  A,  an  equal  pro  rata 
portion  of  the  Class  B  Shares  in  the  sub¬ 
account  also  will  convert  to  Class  A. 

13.  The  Funds  have  obtained  an 
opinon  of  counsel  that  the  assessment  of 
the  higher  distribution  fee  and  transfer 
agency  costs  and  any  other  special 
allocations  described  above  with  respect 
to  Class  B  Shares  does  not  result  in  any 
dividends  or  distributions  constituting 
“preferential  dividends’’  under  the 
Internal  Revenue  Code  of  1986,  as 
amended  (“IRC”),  and  that  the 
conversion  of  Dass  B  Shares  to  Class  A 
Shares  does  not  constitute  a  taxable 
event  under  current  federal  income  tax 
law.  The  conversion  of  Class  B  Shares 
to  Dass  A  Shares  may  be  suspended  if 
such  an  opinion  is  no  longer  available. 

14.  Currently,  Dass  A  Snares  of  the 
Funds  are  exchangeable  for  the  Dass  A 
Shares  of  other  Funds,  for  shares  of  the 
other  funds  in  the  Adviser’s  mutual 
fund  complex  that  are  sold  subject  to  a 
front-end  sales  load,  for  money  market 
fund  shares,  and  for  shares  of  Alliance 
World  Income  Trust,  Inc.  (“AWIT”),  a 
non-money-market  fund  sold  without 
the  imposition  of  a  sales  load  or  CD  SC 
but  subject  to  a  rule  12b-l  distribution 
plan.  In  addition,  a  holder  of  shares  of 
any  fund  in  the  Adviser’s  mutual  fund 
complex  that  is  sold  subject  to  a  front- 
end  sales  load  (or  a  holder  of  money 
market  fund  shares  or  shares  of  AWIT 
acquired  through  an  exchange  of  such 
shares)  may  exchange  his  or  her  shares 
for  Class  A  Shares  of  a  Fund  without  the 
payment  of  any  sales  or  service  charge. 
The  Dass  B  shareholders  of  a  Fund  have 
the  ability  to  exchange  their  Class  B 
Shares  for  Class  B  Shares  of  certain 
other  Funds. 

15.  It  is  contemplated  that:  (a)  Class 

C  Shares  of  a  Fund  will  be  exchangeable 
for  Class  C  Shares  of  other  Funds,  for 
money  market  fund  shares,  and  shares 
of  AWIT;  (b)  certain  Class  B 
shareholders  will  have  the  ability  to 
exchange  their  shares  for  Dass  C  Shares 
without  the  imposition  of  a  CDSC;  and 
(c)  certain  Dass  B  or  Dass  C 
shareholders  of  a  Fund  holding  shares 
of  that  Fund  and  other  mutual  funds 
sponsored  by  the  Adviser  with  a  value 
equal  to  the  minimum  amount  at  which 
an  investor  may  purchase  Dass  A  shares 
of  a  Fund  without  the  imposition  of  a 
front-end  sales  load  (“Minimum  N.A.V. 
Purchase  Amount”)  may  exchange  their 
Dass  B  or  Dass  C  Shares  for  Dass  A 
Shares  of  the  Fund  without  the  payment 
of  a  front-end  sales  charge  or  CDSC. 

16.  Except  for  the  differences 
described  above,  the  Class  A,  Class  B 
and  Class  C  Shares  of  a  Fund  will  have 
identical  voting,  dividend,  liquidation 
and  other  rights,  preferences,  powers, 


restrictions,  limitations,  qualifications, 
designations,  and  terms  and  conditions. 
All  expenses  incurred  by  a  Fund  will  be 
allocated  daily  among  the  classes  of 
shares  based  on  the  relative  percentage 
of  net  assets  attributable  to  each  class 
except  for  any  differing  expenses  of  the 
distribution  plan,  service  fees,  and 
transfer  agency  costs  that  will  be  borne 
by  the  classes.  Because  of  the  differing 
expenses  that  will  be  borne  solely  by 
each  of  the  Dass  A,  Class  B,  and  Class 
C  shares,  the  net  income  attributable  to 
and  the  dividends  payable  on  such 
shares  will  differ  by  class.  The  net  asset 
value  of  the  Dass  A  Shares  initially  will 
be  higher  than  the  net  asset  value  of  the 
Dass  B  and  Dass  C  Shares,  and  the  net 
asset  value  per  share  of  the  three  classes 
will  continue  to  diverge  over  time. 

17.  Pursuant  to  the  Prior  Order,  the 
Applicants  assess  a  CDSC  on  certain 
redemptions  of  Class  B  Shares  of  the 
Funds  and  waive  the  CDSC  with  respect 
to  certain  types  of  redemptions.  The 
Applicants  seek  to  amend  the  Prior 
Order  to  permit  the  Funds  (a)  to  waive 
the  CDSC  on  redemptions  in  connection 
with  the  exchange  of  Class  B  Shares  of 
each  Fund  that  had  been  purchased  by 
qualified  money  purchase  pension  and 
profit-sharing  plans,  including  section 
401(k)  plans  (“Qualified  Plans”), 
through  the  Alliance  Premier 
Retirement  Program  prior  to  the  creation 
of  the  Class  C  Shares  for  Dass  C  Shares 
of  the  Fund,  and  (b)  to  waive  the  CDSC 
on  redemptions  in  connection  with  the 
exchange  of  Class  B  Shares  of  each  Fund 
that  had  been  purchased  by  a  Qualified 
Plan  for  Class  A  Shares  if  the  aggregate 
net  asset  value  of  shares  of  all  the  Funds 
held  by  the  Qualified  Plan  reaches  the 
Minimum  N.A.V.  Purchase  Amount 
level  or  more  on  or  before  December  15 
in  any  year. 

18.  Currently,  the  CDSC  on  Class  B 
Shares  is  not  imposed  on  redemptions 
of  shares  which  were  purchased  more 
than  a  specified  period  of  up  to  six  years 
(the  "CDSC  Period”)  prior  to  their 
redemption  or  shares  derived  from  the 
reinvestment  of  distributions. 
Furthermore,  no  CDSC  is  imposed  on  an 
amount  which  represents  an  increase  in 
the  value  of  the  shareholder’s  account 
resulting  from  capital  appreciation 
above  the  amount  paid  for  shares 
purchased  during  the  CDSC  Period.  In 
determining  whether  a  CDSC  is 
applicable,  it  is  assumed,  unless  the 
shareholder  otherwise  specifically 
directs,  that  a  redemption  is  made  first 
of  any  Class  A  Shares  in  the 
shareholder’s  Fund  account,  second  of 
shares  derived  from  reinvestment  of 
distributions,  third  of  shares  held  for  a 
period  longer  than  the  CDSC  Period, 
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and  fourth  of  shares  held  for  a  period 
not  longer  than  the  CD  SC  Period. 

19.  In  addition,  pursuant  to  the  Prior 
Order,  each  Fund  has  the  ability  to 
waive  the  CDSC  on  redemptions:  (a) 
Following  the  death  or  disability,  as 
defined  in  section  72(m)(7j  of  the  IRC, 
of  a  shareholder;  (b)  in  connection  with 
certain  distributions  from  an  individual 
retirement  account,  a  custodial  account 
maintained  pursuant  to  IRC  section 
403(b)(7),  or  a  qualified  pension  or 
profit-sharing  plan  (“Retirement 
Plans"),  as  described  below;  (c)  of 
shares  purchased  by  present  or  former 
Director/Trustees  of  the  Fund,  by  the 
relatives  of  any  such  person,  by  any 
trust,  individual  retirement  account  or 
retirement  plan  account  for  the  benefit 
of  any  such  person  or  relative,  or  by  the 
estate  of  tiny  such  person  or  relative; 
and  (d)  in  connection  with  the  exchange 
of  Class  B  Shares  of  a  Fund  for  Class  B 
Shares  of  another  Fund. 

20.  If  a  Fund  waives  or  reduces  the 
CDSC,  such  waiver  or  reduction  will  be 
uniformly  applied  to  all  offerees  in  the 
class  specified.  Also,  in  waiving  or 
reducing  a  CDSC,  the  Funds  will 
comply  with  the  requirements  of  rule 
22d-l  under  the  Investment  Company 
Act  as  if  such  CDSC  were  a  sales  load. 

If  the  Directors/Trustees  of  a  Fund 
determine  to  discontinue  the  waiver  of 
the  CDSC,  the  disclosure  in  the  Fluid's 
prospectus  will  be  appropriately 
revised.  Also,  any  Class  B  Shares 
purchased  prior  to  the  termination  of 
such  waiver  will  be  able  to  have  the 
CDSC  waived  as  provided  in  the  Fund's 
prospectus  at  the  time  of  the  purchase 
of  such  shares.  Applicants  will  comply 
with  Section  26  of  the  Rules  of  Fair 
Practice  of  the  National  Association  of  - 
Securities  Dealers. 

Applicant’s  Legal  Conclusions 

1.  Applicants  request  an  exemptive 
order  to  the  extent  that  the  proposed 
issuance  and  sale  of  Class  A,  Class  B, 
and  Class  C  Shares  representing 
interests  in  the  Funds  might  be  deemed: 
(a)  To  result  in  the  issuance  of  a  “senior 
security"  within  the  meaning  of  section 
18(g)  of  the  Act  and  thus  be  prohibited 
by  section  18(f)(1)  of  the  Act;  and  (b)  to 
violate  the  equal  voting  provisions  of 
section  18(i)  of  the  Act. 

2.  The  proposed  Triple  Distribution 
System  does  not  create  the  potential  for 
the  abuses  that  section  18  was  designed 
to  redress.  The  proposed  arrangement 
will  not  increase  the  speculative 
character  of  the  shares  of  any  Fund.  The 
proposal  does  not  involve  borrowing, 
and  all  shares  will  bear,  based  on  the 
relative  net  assets  of  each  class,  all  of 
the  Fund’s  expenses  except  the  differing 


rule  12b-l  distribution  fees,  service  fees 
and  transfer  agency  costs. 

3.  All  classes  of  shares  will  be 
redeemable  at  all  times  and  no  class  of 
shares  will  have  distribution  or 
liquidation  preferences  with  respect  to 
particular  assets.  No  class  will  have  any 
right  to  require  that  lapsed  dividends  be 
paid  before  dividends  are  declared  on 
the  other  class,  and  no  class  will  be 
protected  by  any  reserve  or  other 
account.  Since  the  similarities  (and, 
with  respect  to  the  distribution  fees, 
service  fees,  voting  rights,  Class  B 
conversion  feature,  transfer  agency 
costs,  and  exchange  privileges,  the 
dissimilarities)  of  the  Class  A,  Class  B 
and  Class  C  Shares  will  be  folly 
disclosed  in  the  Fund’s  prospectus  and 
statement  of  additional  information, 
investors  will  not  be  given  misleading 
impressions  as  to  the  safety  or  risk  of 
the  Class  A,  Class  B  and  Class  C  Shares 
and  the  Class  A,  Class  B  and  Class  C 
Shares  will  not  be  rendered  speculative. 

4.  The  interests  of  the  three  classes  of 
shares  as  to  the  advisory  fees  of  each 
Fund  are  the  same  and  are  not  in 
conflict  because  these  fees  are  used 
solely  to  compensate  the  Adviser  for 
providing  management  and  advisory 
services  that  are  common  to  all 
investors,  regardless  of  the  class  of 
shares  held.  Further,  the-Di  rectors/ 
Trustees  must  analyze  the 
reasonableness  of  the  advisory  fee.  the 
distribution  fee  and  the  service  fee 
under  the  standards  defined  by  section 
36(b)  of  the  Act.  Thus,  the  interests  of 
each  class  of  shareholders  will  be 
adequately  protected. 

5.  Tbe  proposed  allocation  of 
expenses  and  voting  rights  relating  to 
the  rule  12b-l  distribution  plan  is 
equitable  and  will  not  discriminate 
against  any  group  of  shareholders. 
Investors  purchasing  Class  A  Shares 
will  bear  a  proportionately  lower  share 
of  the  Funds’  distribution  expenses  than 
holders  of  the  Class  B  and  Class  C 
Shares.  However,  each  class  will  vote 
separately  as  a  class  with  respect  to  the 
Fund’s  rule  12b-l  distribution  plan, 
except  that,  if  the  Fund  submits  to  a 
vote  of  both  the  Class  A  shareholders 
and  the  Class  B  shareholders  an 
amendment  to  the  Fund’s  rule  12b-l 
distribution  plan  that  would  materially 
increase  the  amount  to  be  paid 
thereunder  with  respect  to  the  Class  A 
Shares,  the  Class  A  shareholders  and  the 
Class  B  shareholders  will  vote 
separately  by  class  with  regard  to  such 
amendment. 

Applicants’  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 


1.  The  Class  A.  Class  B  and  Class  C 
Shares  will  represent  interests  in  the 
same  portfolio  of  investments  of  a  Fund, 
and  be  identical  in  all  respects,  except 
as  set  forth  below.  The  only  differences 
among  the  Class  A,  Class  B  and  Class  C 
Shares  of  a  Fund  will  relate  solely  to:  (a) 
The  impact  of  the  disproportionate 
distribution  fees  and  service  fees 
allocated  to  each  of  the  Class  A 
shareholders,  Class  B  shareholders,  and 
Class  C  shareholders  of  the  Fund,  the 
disproportionate  transfer  agency  costs 
attributable  to  each  of  the  Class  A,  Class 
B.  and  Class  C  Shares  of  the  Fund,  and 
any  other  incremental  expenses 
subsequently  identified  that  should  be 
properly  allocated  to  one  class  which 
shall  be  approved  by  the  Commission 
pursuant  to  an  amended  order;  (b)  the 
feet  that  each  class  will  vote  separately 
as  a  class  with  respect  to  the  Fund’s  rule 
12b-l  distribution  plan  and  other 
matters  for  which  separate  class  voting 
is  appropriate  under  applicable  law, 
provided  that,  if  the  Fund  submits  to  a 
vote  of  both  the  Class  A  shareholders 
and  the  Class  B  shareholders  an 
amendment  to  the  Fund’s  rule  12b-l 
distribution  plan  that  would  materially 
increase  the  amount  to  be  paid 
thereunder  with  respect  to  the  Class  A 
Shares,  the  Class  A  shareholders  and  the 
Class  B  shareholders  will  vote 
separately  by  class;  (c)  the  different 
exchange  privileges  of  the  Class  A,  Class 
B,  and  Class  C  Shares;  (d)  the  feet  that 
only  Class  B  Shares  will  have  a 
conversion  feature;  and  (e)  the 
designation  of  each  class  of  shares  of  the 
Fund. 

2.  If  a  Fund  implements  any 
amendment  to  its  rule  12b-l  plan  (or,  if 
presented  to  shareholders,  adopts  or 
implements  any  amendment  of  a  non¬ 
rule  IZb-l  shareholder  services  plan) 
that  would  increase  materially  the 
amount  that  may  be  borne  by  the  Class 
A  Shares  under  the  plan,  existing  Class 
B  Shares  will  stop  converting  into  Class 
A  unless  the  Class  B  shareholders, 
voting  separately  as  a  class,  approve  the 
proposal.  The  Directors/Trustees  shall 
take  such  action  as  is  necessary  to 
ensure  that  existing  Class  B  Shares  are 
exchanged  or  converted  into  a  new  class 
of  shares  (“New  Class  A"),  identical  in 
all  material  respects  to  Class  A  as  it 
existed  prior  to  implementation  of  the 
proposal,  no  later  than  such  shares 
previously  were  scheduled  to  convert 
into  Class  A.  If  deemed  advisable  by  the 
Directors/Trustees  to  implement  the 
foregoing,  such  action  may  include  the 
exchange  of  all  existing  Class  B  Shares 
for  a  new  class  (“New  Class  B"), 
identical  to  existing  Class  B  Shares  in 
all  material  respects  except  that  New 
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Class  B  will  convert  into  New  Class  A. 
New  Class  A  or  New  Class  B  may  be 
formed  without  further  exemptive  relief. 
Exchanges  or  conversions  described  in 
this  condition  shall  be  effected  in  a 
manner  that  the  Directors/Trustees 
reasonably  believe  will  not  be  subject  to 
federal  taxation.  In  accordance  with 
condition  4,  any  additional  cost 
associated  with  the  creation,  exchange, 
or  conversion  of  New  Class  A  or  New 
Class  B  shall  be  borne  solely  by  the 
Adviser  and  the  Distributor.  Class  B 
Shares  sold  after  the  implementation  of 
the  proposal  may  convert  into  Class  A 
Shares  subject  to  the  higher  maximum 
payment,  provided  that  the  material 
features  of  the  Class  A  plan  and  the 
relationship  of  such  plan  to  the  Class  B 
Shares  are  disclosed  in  an  effective 
registration  statement. 

3.  The  Directors/Trustees  of  each  of 
the  Funds,  including  a  majority  of  the 
independent  Directors/Trustees,  shall 
have  approved  the  Triple  Distribution 
System  prior  to  the  implementation  of 
the  Triple  Distribution  System  by  a 
particular  Fund.  The  minutes  of  the 
meetings  of  the  Directors/Trustees  of 
each  of  the  Funds  regarding  the 
deliberations  of  the  Directors/Trustees 
with  respect  to  the  approvals  necessary 
to  implement  the  Triple  Distribution 
System  will  reflect  in  detail  the  reasons 
for  determining  that  the  Triple 
Distribution  System  is  in  the  best 
interests  of  both  the  Funds  and  their 
respective  shareholders. 

4.  On  an  ongoing  basis,  the  Directors/ 
Trustees  of  the  Funds,  pursuant  to  their 
fiduciary  responsibilities  under  the 
Investment  Company  Act  and 
otherwise,  will  monitor  each  Fund  for 
the  existence  of  any  material  conflicts 
among  the  interests  of  the  three  classes 
of  shares.  The  Directors/Trustees, 
including  a  majority  of  the  independent 
Directors/Trustees,  shall  take  such 
action  as  is  reasonably  necessary  to 
eliminate  any  such  conflicts  that  may 
develop.  The  Adviser  and  the 
Distributor  will  be  responsible  for 
reporting  any  potential  or  existing 
conflicts  to  the  Directors/Trustees.  If  a 
conflict  arises,  the  Adviser  and  the 
Distributor  at  their  own  cost  will 
remedy  such  conflict  up  to  and 
including  establishing  a  new  registered 
management  investment  company. 

5.  Tne  Directors/Trustees  of  the  Funds 
will  receive  quarterly  and  annual 
statements  complying  with  paragraph 
(b)(3)(ii)  of  rule  12b-l,  as  it  may  be 
amended  from  time  to  time.  In  the 
statements,  only  distribution 
expenditures  properly  attributable  to  the 
sale  of  a  particular  class  will  be  used  to 
justify  the  distribution  fee  charged  to 
that  class.  Expenditures  not  related  to 


the  sale  of  a  particular  class  will  not  be 
presented  to  the  Directors/Trustees  to 
support  the  distribution  fee  attributable 
to  that  class.  The  statements,  including 
the  allocations  upon  which  they  are 
based,  will  be  subject  to  the  review  and 
approval  of  the  independent  Directors/ 
Trustees  in  the  exercise  of  their 
fiduciary  duties. 

6.  Dividends  paid  by  a  Fund  with 
respect  to  its  Class  A  Shares,  Class  B 
Shares  and  Class  C  Shares,  to  the  extent 
any  dividends  are  paid,  will  be 
calculated  in  the  same  manner  at  the 
same  time  on  the  same  day  and  will  be 
in  the  same  amount,  except  that 
distribution  fee  payments  relating  to 
each  respective  class  of  shares  will  be 
borne  exclusively  by  that  class  and  any 
incremental  transfer  agency  costs 
relating  to  the  Class  A,  Class  B  or  Class 
C  Shares  will  be  borne  exclusively  by 
that  class. 

7.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  ana  distributions  of  the  Class 
A,  Class  B,  and  Class  C  Shares,  and  the 
proper  allocation  of  expenses  among  the 
classes,  have  been  reviewed  by  an 
expert  (the  ‘’Expert”).  The  Expert  has 
rendered  a  report  to  the  Applicants, 
which  has  been  provided  to  the  staff  of 
the  Commission  as  an  exhibit  to  the 
application,  stating  that  such 
methodology  and  procedures  are 
adequate  to  ensure  that  such 
calculations  and  allocations  will  be 
made  in  an  appropriate  manner,  subject 
to  the  conditions  and  limitations  in  that 
report.  On  an  ongoing  basis,  the  Expert, 
or  an  appropriate  substitute  Expert,  will 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  under  the  Triple  Distribution 
System  and,  based  upon  such  review, 
will  render  at  least  annually  a  report  to 
the  Funds  that  the  calculations  and 
allocations  are  being  made  properly. 

The  reports  of  the  Expert  shall  be  filed 
as  part  of  the  periodic  reports  filed  with 
the  Commission  pursuant  to  sections 
30(a)  and  30(b)(1)  of  the  Act.  The  work 
papers  of  the  Expert  with  respect  to 
such  reports,  following  request  by  the 
Funds,  (which  the  Funds  agree  to 
provide),  will  be  available  for  inspection 
by  the  SEC  staff  upon  the  written 
request  to  the  Funds  for  such  work 
papers  by  a  senior  member  of  the 
Division  of  Investment  Management, 
limited  to  the  Director,  an  Associate 
Director,  the  Chief  Accountant,  the 
Chief  Financial  Analyst,  an  Assistant 
Director,  and  any  Regional 
Administrators  or  Associate  and 
Assistant  Administrators.  The  initial 
report  of  the  Expert  will  be  a  “Special 
Purpose”  report  on  the  “Design  of  a 
System”  and  the  ongoing  reports  have 


been  and  will  continue  to  be  “Special 
Purpose”  reports  on  the  “Design  of  a 
System  and  Certain  Compliance  Tests” 
as  defined  and  described  in  SAS  No.  44 
of  the  AICPA,  as  it  may  be  amended 
from  time  to  time,  or  in  similar  auditing 
standards  as  may  be  adopted  by  the 
AICPA  from  time  to  time. 

8.  The  Applicants  have  adequate 
facilities  in  place  to  ensure 
implementation  of  the  methodology  and 
procedures  for  calculating  the  new  asset 
value  and  dividends  and  distributions 
of  the  three  classes  of  shares  and  the 
proper  allocation  of  expenses  among  the 
three  classes  of  shares.  This 
representation  will  be  concurred  with 
by  the  Expert  in  the  initial  report 
referred  to  in  condition  7  above,  and 
will  be  concurred  with  by  the  Expert  or 
an  appropriate  substitute  Expert,  on  an 
ongoing  basis  at  least  annually  in  the 
ongoing  reports  referred  to  in  condition 
7  above.  The  Applicants  will  take 
immediate  corrective  measures  if  the 
Expert  or  appropriate  Substitute  Expert 
does  not  so  concur  in  the  ongoing 
reports. 

9.  The  prospectuses  of  the  Funds 
relating  to  the  Class  A,  Class  B,  and 
Class  C  Shares  will  contain  a  statement 
to  the  effect  that  a  salesperson  and  any 
other  person  may  receive  different 
levels  of  compensation  for  selling  one 
particular  class  of  shares  over  another  in 
a  Fund. 

10.  The  Distributor  will  adopt 
compliance  standards  as  to  when  Class 
A,  Class  B,  and  Class  C  Shares  may 
appropriately  be  sold  to  particular 
investors.  The  Applicants  will  require 
all  persons  selling  shares  of  the  Funds 
to  agree  to  conform  to  such  standards. 

11.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
Directors/Trustees  of  the  Funds  with 
respect  to  the  Triple  Distribution 
System  will  be  set  forth  in  guidelines 
which  will  be  furnished  to  the 
Directors/Trustees  as  part  of  the 
materials  setting  forth  the  duties  and 
responsibilities  of  the  Directors/ 
Trustees. 

12.  Each  Fund  will  disclose  in  its 
prospectus  the  respective  expenses, 
performance  data,  distribution 
arrangements,  services,  fees,  sales  loads, 
deferred  sale  loads,  and  exchange 
privileges  applicable  to  each  class  of 
shares  offered  through  the  prospectus. 
Class  A,  Class  B  and  Class  C  Shares  will 
be  offered  and  sold  through  a  single 
prospectus.  The  shareholder  reports  of 
each  Fund  will  disclose  the  respective 
expenses  and  performance  data 
applicable  to  each  class  of  shares.  The 
shareholder  reports  will  contain,  in  the 
statement  of  assets  and  liabilities  and 
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statement  of  operations,  information 
related  to  the  Fund  as  a  whole  generally 
and  not  on  a  per  class  basis.  Each 
Fund’s  per  share  data,  however,  will  he 
prepared  on  a  per  class  basis  with 
respect  to  all  classes  of  shares  of  such 
Fund.  To  the  extent  any  advertisement 
or  sales  literature  describes  the  expenses 
or  performance  data  applicable  to  Class 
A,  Class  B,  or  Class  C  Shares,  it  will 
disclose  the  expenses  and/or 
performance  data  applicable  to  the  three 
classes.  The  information  provided  by 
the  Applicants  for  publication  in  any 
newspaper  or  similar  listing  of  the 
Funds’  net  asset  values  and  public 
offering  prices  will  present  separately 
Class  A.  Class  B,  and  Class  C  Shares. 

13.  The  Applicants  acknowledge  that 
the  grant  of  the  exemptive  order 
requested  by  the  application  will  not 
imply  SEC  approval,  authorization  or 
acquiescence  in  any  particular  level  of 
payments  that  the  Funds  may  make 
pursuant  to  their  rule  12b-l  distribution 
plans  in  reliance  on  the  exemptive 
order. 

14.  Class  B  Shares  will  convert  into 
Class  A  Shares  on  the  basis  of  the 
relative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any 
sales  load,  fee  or  other  charge. 

Condition  Relating  to  the  CD  SC 

Applicants  will  comply  with  the 
provisions  of  proposed  Rule  6c-10 
under  the  Act,  Investment  Company  Act 
Release  No.  16169  (Nov.  2, 1988),  as 
such  rule  is  currently  proposed  and  as 
it  may  be  reproposed,  adopted,  or 
amended. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland. 

Deputy  Secretary, 

I  Fit  Doc.  93-329  Filed  1-7-93;  8:45  am] 
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DEPARTMENT  OF  STATE 
[Public  Notice  1752] 

Shipping  Coordinating  Committee; 
Subcommittee  on  Safety  of  Life  et  Sea, 
Working  Group  on  Strip  Design  and 
Equipment;  Meeting 

The  Working  Group  on  Ship  Design 
and  Equipment  of  the  Subcommittee  on 
Safety  of  Life  at  Sea  (SOLAS)  will 
conduct  an  open  meeting  on  January  29. 
1993  at  9:30  a.m.  in  room  4315  at 
United  States  Coast  Guard 
Headquarters,  2100  2d  Street  SW„ 
Washington,  DC. 

The  purpose  of  the  meeting  will  be  to 
prepare  for  the  36th  Session  of  the 
International  Maritime  Organization 


(IMO)  Subcommittee  on  Ship  Daogp 
and  Equipment  (IX)  scheduled  for 
February  22  to  26. 1993.  items  of 
discussion  will  include  the  following: 
Use  on  board  ships  of  ozone-depleting 
substances  other  than  halons;  guidelines 
on  standard  calculations  for  anchor 
positioning  systems  for  mobile  offshore 
drilling  units  (MODUs);  guidelines  for 
dynamic  positioning  systems  for 
MODUs  and  ships  engaged  in  similar 
operations;  maneuverability  of  ships 
and  maneuvering  standards;  helicopter 
facilities  offshore  and  on  ships; 
extension  of  the  code  on  alarms  and 
indicators;  ventilation  of  vehicle  decks 
during  loading  and  unloading; 
consideration  of  the  introduction  of  the 
Harmonized  System  of  Surveys  and 
certification  into  the  MODU  Code; 
revision  of  the  Code  of  Safety  for 
Dynamically  Supported  Craft;  fuel  line 
failures;  reduction  of  secondary  sources 
of  pollution  by  minimizing  the  source  of 
general  flooding  and  by  improving 
control  of  equipment  vital  to  safe 
operation  of  the  vessel;  development  of 
safety  standards  for  combined  pusher 
tug-barges;  structural  integrity  of  tankers 
and  butt;  carriers;  review  of  existing 
ships*  safety  standards;  requirements  for 
ships  intended  for  operation  in  polar 
waters;  guidelines  for  standardization  of 
the  layout  of  essential  instrumentation 
on  the  bridge  and  in  die  engine  room; 
feasibility  study  on  voyage  data 
recorders;  coating  requirements  for 
ballast  tanks;  revision  of  towing 
requirements — resolution  A.535(Xni); 
safety  of  passenger  submersible*; 
introduction  of  a  standard  for  ship 
construction  into  SOLAS  1974;  and,  the 
role  of  die  human  element  in  maritime 
casualties. 

The  IMO  IX  Subcommittee  works  to 
develop  international  agreements, 
guidelines,  end  standards  for 
machinery,  equipment,  and  systems  as 
these  relate  to  the  marine  industry.  In 
most  cases,  these  international 
agreements,  guidelines,  and  standards 
form  the  basis  for  national  standards/ 
regulations  and  class  society  rules.  The 
U.&.  SOLAS  Working  Group  supports 
the  U.S.  Representative  to  the  IMO  DE 
Subcommittee  in  developing  the  US. 
position  on  those  issues  raised  at  the 
IMO  DE  Subcommittee  meetings. 
Because  of  the  impact  on  domestic 
regulations  through  development  of 
these  international  guidelines, 
standards,  and  regulations,  the  U.S. 
SOLAS  Working  Group  serves  as  an 
excellent  forum  for  the  U.S.  maritime 
industry  to  express  their  ideas.  All 
shipping  companies,  shipyards,  design 
firms,  naval  architects,  marine 
engineers,  and  consultants  are 


encouraged  to  tend  representatives  to 
participate  in  the  development  of  U.S. 
positions  on  those  issues  affecting  your 
maritime  industry  and  remain  abreast  of 
all  activities  ongoing  within  IMO  DE. 
Since  these  meetings  are  open  to  the 
public,  anyone  may  attend  up  to  the 
seating  capacity  of  the  room. 

For  further  information  contact  LCDR 
Michael  L.  Blair  at  (202)  267-2206.  U.S. 
Coast  Guard  Headquarters  (G-MTH-2). 
2100  Second  Street  SW..  Washington, 
DC  20593-0001. 

Dated:  January  5. 1993. 

Bruce  Carter, 

Executive  Secretary.  Shipping  Coordinating 
Committee. 

[FR  Doc  93-390  Filed  1-7-93;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-93-1] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prim  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11).  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of.  and 
participation  in,  this  aspect  of  FAA*s 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  January  28, 1993. 
ADOAESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

10).  Petition  Docket  No. _ , 

800  Independence  Avenue,  SW.. 
Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  tire  assigned  regulatory  docket 
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and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10),  room  915G, 

FAA  Headquarters  Building  (FOB  10A), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Jeanne  Trapani,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-7624. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington,  DC,  on  December 
30, 1992. 

Irahad  Abdal-Haqq, 

Acting  Assistant  Chief  Counsel  for 
Regulations. 

Petitions  for  Exemption 

Docket  No.:  23858 
Petitioner:  Allison  Gas  Turbine 
Division,  GMC 

Sections  of  the  FAR  Affected:  14  CFR 
34.7  (a)  and  (b) 

Description  cf  Relief  Sought:  To  extend 
the  termination  date  of  Exemption 
5383,  which  expires  March  31, 1993, 
and  which  allows  Allison  Gas 
Turbine  Division,  GMC  (Allison)  to 
produce  a  very  low  number  of  engines 
that  do  not  meet  EPA  emission 
standards,  and  which  allows  Allison 
to  produce  twelve  501-D22A  engines 
for  installation  on  Lockheed  L-100 
aircraft  to  be  exported  from  the 
United  States. 

Docket  No.:  27051 
Petitioner:  Coastal  Air  Service,  Inc. 
Sections  of  the  FAR  Affected:  14  CFR 
141.27(c)(2) 

Description  of  Relief  Sought:  to  relieve 
Coastal  Air  Service,  Inc.,  from  the 
requirement  for  a  provisional  pilot 
school  certificate  holder  to  wait  at 
least  180  days  after  the  certificate 
expires  before  reapplying. 

Dispositions  of  Petitions 

Docket  No.:  26817 
Petitioner:  Barry  F.  Clause 
Sections  of  the  FAR  Affected:  14  CFR 
61.101(b)(l)(iii) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Mr.  Clause  to 
operate  a  UH-12C  Hiller  helicopter, 
which  has  a  powerplant  of  more  than 
180  horsepower,  which  only  a 
recreational  pilot  certificate.  Denial, 
December  22, 1992,  Exemption  No. 
5580 

Docket  No.:  26964 
Petitioner:  L.R.  Services 
Sections  of  the  FAR  Affected:  14  CFR 
135.165  (6)  and  (7),  and  91.511(a) 


Description  of  Relief  Sought / 
Disposition:  A  permanent  exemption 
to  allow  L.R.  Services  to  operate  its 
aircraft  in  extended  overwater 
operations  equipped  with  one  high- 
frequency  communication  system. 
Partial  grant,  December  18, 1992, 
Exemption  No.  5579 
[FR  Doc.  93-370  Filed  1-7-93;  8:45  ami 
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Petition*  for  Exemption;  Summary  of 
Petition*  Received;  Disposition*  of 
Petition*  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA’s  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public’s  awareness  of,  and 
participation  in,  this  aspect  of  FAA’s 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  January  28, 1993. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

10),  Petition  Docket  No. _ , 

800  Independence  Avenue,  SW., 
Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10),  room  915G, 
FAA  Headquarters  Building  (FOB  10A), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Jeanne  Trapani,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-7624. 


This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington,  EC,  on  December 
30, 1992. 

Ir-thad  Abdal-Haqq, 

Acting  Assistant  Chief  Counsel  for 
Regulations. 

Petitions  for  Exemption 

Docket  No.  22558 

Petitioner:  Boeing  Commercial  Airplane 
Group 

Sections  of  the  FAR  Affected:  14  CFR 
47.69(b) 

Description  of  Relief  Sought:  To  extend 
the  termination  date  of  Exemption  No. 
3513,  which  expires  May  1, 1993,  and 
which  allows  operation  of  aircraft 
outside  the  United  States  using  a 
Dealer’s  Aircraft  Registration 
Certificate,  subject  to  limits  and 
conditions. 

Docket  No.  26734 

Petitioner:  Shannon  Engineering,  Inc. 
Sections  of  the  FAR  Affected:  14  CFR 
91.9(a)  and  91.531(a)(1) 

Description  of  Relief  Sought:  To  amend 
Condition  3  of  Exemption  No.  5517, 
which  expires  September  30, 1994,  to 
reduce  the  500  hours  required  as  pilot 
in  command  or  copilot  of  turbojet 
airplanes  in  exchange  for  turbo- 
powered  flight  time. 

Dispositions  of  Petitions 
Docket  No.  17681 

Petitioner:  Kenmore  Air  Harbor,  Inc. 
Sections  of  the  FAR  Affected:  14  CFR 
135.203(a)(1) 

Description  of  Relief  Sought/ 
Disposition:  To  extend  the 
termination  date  of  Exemption  No. 
2528,  which  permits  Kenmore  Air 
Harbor,  Inc.,  to  conduct  operations 
under  visual  flight  rules  (VFR)  outside 
of  controlled  airspace,  overwater,  at 
an  altitude  below  500  feet.  Grant, 
December  11,  1992,  Exemption  No. 
2528H 

Docket  No.  24671 

Petitioner:  Bell  Helicopter  Textron,  Inc. 
Sections  of  the  FAR  Affected:  14  CFR 
21.231(a)(3) 

Description  of  Relief  Sought/ 
Disposition:  To  extend  the 
termination  date  of  Exemption  No. 
5257,  which  allows  Bell  Helicopter 
Textron,  Inc.,  to  apply  for  a  delegation 
option  authorization  for  the  type, 
production,  and  airworthiness 
certification  of  transport  category 
helicopters.  Grant,  December  1 7, 

1992,  Exemption  No.  5257 A 
Docket  No.  25628 
Petitioner:  Moody  Aviation 
Sections  of  the  FAR  Affected:  14  CFR 
part  141,  Appendix  A 


[Summary  Notice  No.  PE-93-2] 
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Description  of  Relief  Sought/ 

Disposition:  To  extend  the 
termination  date  of  Exemption  No. 
5032,  and  to  amend  it  to  allow  Moody 
Aviation  to  graduate  a  part  141 
student  with  a  “night  flying 
prohibited”  limitation  on  the  private 
pilot  certificate,  and  to  modify 
Condition  4  to  read,  “Moody  shall 
amend  its  Private  Pilot  Training 
Course  curriculum  to  delete  the  night 
flying  requirements.”  Grant, 

December  11, 1992,  Exemption  No. 
5032B 

Docket  No.  26359 

Petitioner:  Federal  Express  Corporation 
Sections  of  the  FAR  Affected:  14  CFR 
121.623(a) 

Description  of  Relief  Sought/ 

Disposition:  To  extend  the 
termination  date  of  Exemption  No. 
5264,  which  expires  on  December  31, 
1992,  and  to  amend  the  exemption  to 
allow  Federal  Express  Corporation  to 
comply  with  the  alternate  airport  and 
fuel  requirements  for  domestic  air 
carriers,  and  to  include  McDonnell 
Douglas  MD-11  and  Airbus  A-300 
airplanes.  Grant,  December  11, 1992, 
Exemption  No.  5264B 
Docket  No.  26859 
Petitioner:  Precision  Airlines,  Inc. 
Sections  of  the  FAR  Affected:  14  CFR 
93.123,  93.125,  and  93.129 
Description  of  Relief  Sought/ 
Disposition:  To  allow  Precision 
Airlines,  Inc.,  to  conduct  additional 
Separate  Access  Landing  System 
commuter  operations  at  John  F. 
Kennedy  International  Airport  using 
short  takeoff  and  landing  aircraft  and 
special  procedures.  Grant,  December 
16, 1992,  Exemption  No.  5577 
Docket  No.  26982 

Petitioner:  Captain  David  M.  Warner 
Sections  of  the  FAR  Affected:  Section 
501(b)  of  the  Federal  Aviation  Act  of 
1958 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Captain  Warner 
to  register  a  U.S.  civil  aircraft  in  his 
name,  even  though  he  is  neither  a 
U.S.  citizen  nor  a  resident  alien  who 
has  been  lawfully  admitted  for 
permanent  residence  into  the  United 
States.  Denial,  December  11, 1992, 
Exemption  No.  5575 
Docket  No.  27031 

Petitioner:  Temsco  Helicopters,  Inc. 
Sections  of  the  FAR  Affected:  14  CFR 
133.19(a)(3)  and  133.51 
Description  of  Relief  Sought/ 
Disposition:  To  allow  Temsco  to 
perform  certain  rotorcraft  external- 
load  operations  (i.e.,  logging)  in  the 
United  States  using  a  Canadian- 
registered  S-61  Sikorsky  helicopter. 
Grant,  December  16, 1992,  Exemption 
No.  5576 


Docket  No.  27908 
Petitioner:  Hartzell  Propeller,  Inc. 
Sections  of  the  FAR  Affected:  14  CFR 
21.231(a) 

Description  of  Relief  Sought/ 
Disposition:  To  extend  the 
termination  date  of  Exemption  No. 
5266,  which  expires  December  31, 
1992,  and  which  allows  Hartzell 
Propeller,  Inc.,  to  apply  for  a 
delegation  option  authorization  for 
the  type,  production,  and 
airworthiness  certification  of 
propellers  manufactured  for  use  on 
turbopropeller  and  reciprocating 
engines  of  not  more  than  1,500  brake 
horsepower.  Grant,  December  18, 
1992,  Exemption  No.  5266A 
Docket  No.  111CE 
Petitioner:  Air  Tractor,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
23.49(b)(1) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  certification  of 
the  Air  Tractor  model  AT-802A  with 
stall  speeds  greater  than  the  61  knot 
requirement.  Grant,  December  11, 
1992,  Exemption  No.  5574 
|FR  Doc.  93-371  Filed  1-7-93;  8:45  am] 
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Intent  to  Rule  on  Application  to  use  the 
revenue  from  a  passenger  facility 
charge  (PFC)  at  Southwest  Florida 
Regional  Airport,  Fort  Myers,  FL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  from  a 
PFC  at  Southwest  Florida  Regional 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 

(Pub.  L.  101-508)  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

DATES:  Comments  must  be  received  on 
or  before  February  8, 1993. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Orlando  Airports  District 
Office,  9677  Tradeport  Drive,  suite  130, 
Orlando,  Florida  32827-5397. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Paul 
Doherty,  Executive  Director  of  the  Lee 
County  Port  Authority  at  the  following 
address:  16000  Chamberlain  Parkway, 
suite  8671,  Fort  Myers,  Florida  33913- 
8899. 


Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Lee  County 
Port  Authority  under  §  158.23  of  part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Bart  Vemace,  Airport  Plans  & 
Programs  Manager,  Orlando  Airports 
District  Office,  9677  Tradeport  Drive, 
suite  130,  Orlando,  Florida  32827-539 7, 
(407)  648-6583.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  from  a  PFC  at  Southwest 
Florida  Regional  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (title  IX 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990)  (Pub.  L.  101-508)  and  part 
158  of  the  Federal  Aviation  regulations 
(14  CFR  part  158). 

On  December  28. 1992,  the  FAA 
determined  that  the  application  to  use 
the  revenue  from  a  PFC  submitted  by 
the  Lee  County  Port  Authority  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 

The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  April  21, 1993. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  approved  PFC:  $3.00 
Actual  charge  effective  date:  November 
1. 1992 

Estimated  charge  expiration  date:  June 
1,  2015 

Total  estimated  PFC  revenue: 
257,673,262.00 

Brief  description  of  proposed  projects: 
Project  1103 — Commuter  Terminal, 
Project  1201— Runway  6/24 
Extension,  Project  1204 — Commuter 
Aircraft  Ramp 

Class  or  classes  of  air  carriers  which  the 
FAA  has  approved  exemption  from 
collection  ofPFCs:  Air  Taxi/ 
Commercial  Operators  filing  FAA 
Form  1800—31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Lee  County 
Port  Authority. 

Issued  in  Atlanta,  Georgia  on  December  28, 
1992. 

Stephen  A.  Brill, 

Manager,  Airports  Division,  Southern  Region. 
(FR  Doc.  93-372  Filed  1-7-93;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  DEPOSIT  MSURAMCE 

CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act”  (5 
U.S.C.  552b(e)(2)),  notice  is  hereby 
given  that  at  10:05  a.m.  on  Tuesday, 
January  5, 1993,  the  Board  of  Directors 
of  the  Federal  Deposit  Insurance 
Corporation  met  in  closed  session  to 
consider  matters  relating  to 
administrative  enforcement  proceedings 
and  to  the  Corporation's  corporate 
activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope,  Jr.  (Appointive),  seconded  by 
Director  Stephen  R.  Stein  brink  (Acting 
Comptroller  of  the  Currency),  concurred 
in  by  Director  Jonathan  L.  Fiechter 
(Acting  Director,  Office  of  Thrift 
Supervision)  and  Acting  Chairman 
Andrew  C  Hove,  Jr.,  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  public;  that  no  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(2),  (c)(4),  (c)(6),  (c)(8), 
(c)(9)(A)(ii),  (c)(9)(B),  and  (c)(10)  of  the 
"Government  in  the  Sunshine  Act”  (5 
U.S.C  552b(c)(2),  (c)(4),  (c)(6),  (c)(8), 
(c)(9)(AM»),  (c)(9)(B),  and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550 — 1 7th  Street,  NW.,  Washington,  DC. 

Dated:  January  5, 1993. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 

Deputy  Executive  Secretary. 

|FR  Doc.  93—457  Filed  1-5-93;  4:48  pm) 
bnlmg  coos  sm-tt-n 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS. 

time  ANO  DATE:  10:00  a.m.,  Wednesday, 
January  13, 1993. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20551. 


STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 

promotions,  assignments,  raassignments, 
and  salary  actions)  involving  Individual 
Federal  Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 

previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  ^FORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  January  5, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board 
(FR  Doc.  93-458  Filed  1-5-93;  4:51  pml 
BILLING  CODE  S210-01-M 


NATIONAL  CREDIT  UNION  ADMINISTRATION 
Notice  of  Meetings 
TIME  ANO  DATE:  9:30  a.m.,  Thursday, 
January  14, 1993. 

PLACE:  Filene  Board  Room,  7th  Floor, 
1776  G  Street,  NW„  Washington,  DC 
20456. 

STATUS:  Open. 

BOARD  BRIEFINGS: 

1.  Central  Liquidity  Facility  Report  and 

Report  on  CLF  Lending  Rate. 

2.  Insurance  Fund  Report. 

3.  Report  on  Regulatory  Review. 

MATTERS  TO  BE  CONSIDERED: 

1 .  Approval  of  Minutes  of  Previous  Open 

Meeting. 

2.  Interest  Rate  Ceiling  on  Qredit  Union 

Loans. 

3.  Proposed  Charter  for  Central  Brooklyn 

Federal  Credit  Union,  Brooklyn,  New 
York. 

4.  Proposed  Rule:  Amendment  to  Part  703, 

NCUA's  Rules  and  Regulations, 
Investment  and  Deposit  Authority. 

5.  Final  Rule:  Amendment  to  Part  741, 

NCUA’s  Rules  and  Regulations, 
Requirements  for  Insurance. 

6.  Proposed  Rule:  Amendment  to  Section 

748.1(c),  NCUA’s  Rules  and  Regulations, 
Criminal  Referral  Forms. 

7.  Appeal  by  Luke  Federal  Credit  Union  of 

Regional  Director’s  Denial  of  Field  of 
Membership  Expansion. 

RECESS:  10:45  a.m. 

TIME  AND  DATE:  11:00  a.m.,  Thursday, 
January  14, 1993. 


PLACE:  Filene  Board  Room,  7th  Floor, 
1776  G  Street,  NW.,  Washington,  DC 
20456. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Closed 

Meeting. 

2.  Administrative  Actions  under  Section  206 

of  the  FCU  Act  dosed  pursuant  to 
exemptions  (8),  (9HA)(ii),  and  (9KB). 

3.  Request  by  Qredit  Union  for  Waivers  from 

Part  704,  NCUA’s  Rules  and  Regulations, 
dosed  pursuant  to  exemption  (8). 

4.  Appeal  under  Parts  709  and  745,  NCUA's 

Rules  and  Regulations,  dosed  pursuant 
to  exemptions  (6)  and  (8). 

5.  Appeal  under  Part  709,  NCUA's  Rules  and 

Regulations,  dosed  pursuant  to 
exemptions  (6),  (8),  and  (9)(B). 

6.  Personnel  Actions,  dosed  pursuant  to 

exemption  (2). 

FOR  MORE  INFORMATION  CONTACT: 

Becky  Baker,  Secretary  of  the  Board, 
Telephone  (202)  682-9600. 

Becky  Baku-, 

Secretary  of  the  Board. 

(FR  Doc.  93-524  Filed  1-6-93;  12:23  pm) 
BIUJNG  CODE  7S3S-01MU 


NUCLEAR  REGULATORY  COMMISSION 
DATE:  Weeks  of  January  11, 18,  25,  and 
February  1, 1993. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  January  11 
Monday,  January  1 1 
11:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  January  18 — Tentative 

Thursday,  January  21 
11:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

2:00  p.m. 

Briefing  by  NUMARC  on  Industry  Review 
of  NRC  Regulations  and  Regulatory 
Process  (Public  Meeting)  (Contact 
NUMARC— Joe  Colvin,  202-872-1280) 

Friday,  January  22 
2:00  p  on. 

Briefing  on  Status  of  Medical  Use 
Activities  (Public  Meeting)  (Contact: 
John  Grooves,  301-504-3334) 

Week  of  January  25— Tentative 
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Friday,  January  29 
10:00  a.m. 

Briefing  on  Implementing  Guidance  for  the 
Maintenance  Rule  and  Industry 
Verification  and  Validation  Effort  (Public 
Meeting)  (Contact:  William  Russell.  301- 
504-1274) 

11:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

2:00  p.m. 

Briefing  by  Agreement  States  on  Their 
Activities  in  Medical  Use  Area  (Public 
Meeting)  (Contact:  Carlton  Kammerer, 
301-504-2321) 

Week  ef  February  1 — Tentative 

Wednesday  February  3 
11:30  a.m. 


Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Note. — Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public 
on  a  time-reserved  basis.  Supplementary 
notice  is  provided  in  accordance  with 
the  Sunshine  Act  as  specific  items  are 
identified  and  added  to  the  meeting 
agenda.  If  there  is  no  specific  subject 
listed  for  affirmation,  this  means  that  no 
item  has  yet  been  identified  as  requiring 
any  Commission  vote  on  this  date. 

TO  VERIFY  THE  STATUS  OF  MEETING  CALL 

(RECOROING):  (301)  504-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

William  Hill  (301)  504-1661. 

Dated:  January  6. 1993. 

William  M.  Hill.  Jr.. 

SECY  Tracking  Officer,  Office  of  the 

Secretary. 

|FR  Doc.  93-482  Filed  1-6-93;  10:48  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Pari  633 

[Docket  No.  920778-2263] 

RIN  0648-AD63 

Pacific  Coast  Groundfish  Fishery 

Correction 

In  rule  document  92-27718  beginning 
on  page  54001  in  the  issue  of  Monday. 
November  16, 1992,  make  the  following 
corrections: 

1.  On  page  54005,  in  the  first  column, 
in  the  second  paragraph,  in  the  first 
line,  “The”  should  read  "Three”. 

$663.35  [Corrected] 

2.  On  page  54009,  in  the  first  column, 
in  §  663.35(a)(3),  in  the  seventh  line, 
“my”  should  read  “may”. 

$  663.36  [Corrected] 

3.  On  page  54010,  in  the  first  column, 
in  §  663.36(a)(2),  in  the  seventh  line, 
“not"  should  read  “no”. 

BILLING  CODE  1505-01-0 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Pari  642 

[Docket  No.  920810-2304] 

RIN  0648-AE23 

Coastal  Migratory  Pelagic  Resources 
of  the  Gulf  of  Mexico  and  South 
Atlantic 

Correction 

In  rule  document  92-29747  beginning 
on  page  58151  in  the  issue  of 
Wednesday,  December  9, 1992,  make 
the  following  corrections: 


§642.7  [Corrected] 

1.  On  page  58154,  in  the  second 
column,  in  §  642.7(a),  in  the  first  line, 
"coast"  should  read  “coastal”. 

§642.21  [Corrected] 

2.  On  page  58155,  in  the  first  column, 
in  §  642.21(b),  in  the  sixth  line, 
”(25°40.4'N.  latitude)”  should  read 
“(25°20.4'N.  latitude)”. 

BILUNG  CODE  1505-01-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Injury  Research  Grant  Review 
Committee:  Meeting 

Correction 

In  notice  document  92-30957 
appearing  on  page  60816  in  the  issue  of 
Tuesday,  December  22, 1992,  in  the 
second  column,  under  Status:,  in  the 
first  line,  “9  p.m„”  should  read  "9:30 
p.m.”. 

BILUNG  CODE  1505-01-0 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT-070-03-421 0-04;  M81796] 

Realty  Action:  Exchange,  MT 

Correction 

In  notice  document  92-30244 
beginning  on  page  59120  in  the  issue  of 
Monday,  December  14, 1992,  make  the 
following  corrections: 

1.  On  page  59120,  in  the  second 
column,  in  the  land  description  for 
Gallatin  County,  T.  1  S.,R.  2  E.,  in  Sec. 
33,  “SWV4SEV4”  should  read 
“SEV4SEV4”. 

2.  On  page  59121,  in  the  first  column, 
in  the  land  description  for  Powell 
County,  under  T.  11  N.,  R.  9  W.„  "Sec. 
34:  SV4,  SWV4,  NE1/*"  should  read  “Sec. 
34:  SV2SWV4,  NEV4”. 

3.  On  the  same  page,  in  the  same 
column,  in  the  same  land  description, 
under  T.  12  N.,  R.  10  W.,  “Sec.  3: 
WV2SWV4SEV4"  should  read  “Sec.  3: 
wy2Ev*swy4SEV4”. 

BILUNG  CODE  1506-01-0 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Declined  General  Applications  for 
Federal  Assistance 

Correction 

In  notice  document  92-29661 
beginning  on  page  58031  in  the  issue  of 
Tuesday,  December  8, 1992,  make  the 
following  corrections: 

1.  On  page  58031,  in  the  third 
column,  in  the  fifth  paragraph,  in  the 
first  line,  “The  Circular”  should  read 
"This  Circular”. 

2.  On  the  same  page,  in  the  same 
column,  in  the  same  paragraph,  in  the 
14th  line,  "direction”  should  read 
“discretion”. 

BILUNG  CODE  1506-01-0 


NUCLEAR  REGULATORY 
COMMISSION 

Correction 

In  Sunshine  Act  meeting  notice 
document  92-30484  appearing  on  page 
59378  in  the  issue  of  Tuesday, 
December  15, 1992,  make  the  following 
corrections: 

1.  On  page  59378,  in  the  2nd  column, 
under  the  heading  “Week  of  December 
21-Tentative”,  the  13th  and  14th  lines 
should  be  removed.  • 

2.  On  the  same  page,  in  the  third 
column,  the  first  through  sixth  lines 
should  be  removed. 

BILUNG  CODE  1505-01-0 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Pari  1 
[TD  8449] 

RIN  1 545-AE26 

Election,  Revocation,  Termination,  and 
Tax  Effect  of  Subchapter  S  Status 

Correction 

In  rule  document  92-28193  beginning 
on  page  55445  in  the  issue  of 
Wednesday,  November  25, 1992,  make 
the  following  correction: 

§1.1362-0  [Corrected] 

On  page  55448,  in  the  third  column, 
in  §  1.1362-0,  in  the  table  of  contents 
entry  for  §  1.1362— 3(c)(6).  in  the  second 
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line,  “includable”  should  read 
“includible". 

BILLING  CODE  1506-01-0 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  301 

[GL-709-88] 

RIN  1545-AM70 

Levy  and  Distraint 

Correction 

In  proposed  rule  document  92-29633 
beginning  on  page  58760  in  the  issue  of 
Friday,  December  11, 1992,  make  the 
following  corrections: 

§301.6331-1  [Corrected] 

1.  On  page  58762,  in  the  2nd  column, 
in  §  301.6331— 1(b)(1),  in  the  11th  line, 
"They”  should  read  “The”. 

2.  On  the  same  page,  in  the  3rd 
column,  in  the  same  section,  in 
paragraph  (b)(1),  in  the  11th  line, 
"make”  should  read  “made”. 

§301.6331-2  [Corrected] 

3.  On  page  58763,  in  the  second 
column,  in  §  301.6331-2(c),  in  the  tenth 
line,  “the”  should  read  "that”. 


BILUNG  COOC  1606-01-0 


Part  II 


Environmental 
Protection  Agency 


40  CFR  Part  81 

Air  Quality  Designations  and 

Classifications;  Amendments;  Final  Rule 


Friday 

January  8,  1993 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 
[AD-FRL-41 58-4] 

RIN  NO.  2060-AC56 

Reclassification  of  Moderate  PM-10 
Nonattainment  Areas  to  Serious  Areas 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Firi51  rule. 

SUMMARY:  Under  section  188(b)(1)  of  the 
Clean  Air  Act,  EPA  is  reclassifying  as 
serious  four  areas  in  California  and  one 
area  in  Nevada  which  were  initially 
classified  as  moderate  nonattainment 
areas  for  PM-10  (particles  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers). 

EFFECTIVE  DATE:  This  action  will  become 
effective  on  February  8, 1993. 

ADDRESSES:  The  technical  reports 
referenced  in  today's  document  can  be 
found  in  Public  Docket  No.  A-91-53. 

The  docket  is  located  at  the  U.S.  EPA 
Air  Docket,  Rm.  M-1500,  Waterside 
Mali,  LE-131,  401  M  St.,  SW., 
Washington,  DC  20460.  The  docket  may 
be  inspected  from  8:30  a.m.  to  12  noon 
and  from  1:30  p.m.  to  3:30  p.m.  on 
weekdays  except  for  legal  holidays,  and 
a  reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Ginsburg,  Air  Quality  Management 
Division,  Mail  Drop  IS,  Office  of  Air 
Quality  Planning  end  Standards,  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  NC  27711,  (919) 
541-0877. 

SUPPLEMENTARY  INFORMATION: 

ELECTRONIC  AVAILABILITY:  This  document 

is  available  as  an  electronic  file  on  The 
Federal  Bulletin  Board  at  9  a.m.  the  day 
of  publication  in  the  Federal  Register. 
By  modem  dial  202-512-1387  or  call 
202-512-1530  for  disks  or  paper  copies. 
This  file  is  available  in  Postscript, 
WordPerfect  5.1,  and  ASCII. 

I.  Background 

On  the  date  of  enactment  of  the  1990 
Clean  Air  Act  Amendments,  PM-10 
areas  meeting  the  qualifications  of 
section  107(d)(4)(B)  of  the  Act  were 
designated  nonattainment  by  operation 
of  law  [see  generally,  42  U.S.C. 
7407(d)(4)(B)  of  the  Act;  references  in 
this  notice  to  “the  Act”  or  "the  Clean 
Air  Act”  are  to  the  Clean  Air  Act,  as 
amended.  42  U.S.C.  7401  et  seq.J.  These 
areas  included  all  former  Group  I  areas 
identified  in  52  FR  29383  (August  7, 
1987)  and  clarified  in  55  FR  45799 
(October  31, 1990),  and  any  other  areas 


violating  the  PM-10  standards  prior  to 
January  1, 1989  (many  of  these  areas 
were  identified  by  footnote  4  in  the 
October  31, 1990  Federal  Register 
document).  A  Federal  Register 
document  announcing  all  of  the  areas 
designated  nonattainment  for  PM-10  at 
enactment  and  classified  as  moderate 
was  published  in  56  FR  11101  (March 
15. 1991).  A  followup  notioe  correcting 
some  of  these  areas  was  published 
August  8, 1991  (56  FR  37654).  These 
nonattainment  designations  and 
moderate  area  classifications  were 
codified  in  40  CFR  part  81  in  a  Federal 
Register  document  published  on 
November  6. 1991  (56  FR  56694).  All  of 
the  areas  in  the  Nation  not  designated 
nonattainment  at  enactment  were 
designated  unclassifiable  [see  section 
107(d)(4)(B)(iii)  of  the  Act). 

Once  an  area  is  designated 
nonattainment,  section  188  of  the  Act 
outlines  the  process  for  classification  of 
the  area  and  establishes  the  area’s 
attainment  date.  In  accordance  with 
section  188(a)  of  the  Act,  at  the  time  of 
designation,  all  PM-10  nonattainment 
areas  are  initially  classified  as  moderate 
by  operation  of  law. 

A  moderate  area  can  subsequently  be 
reclassified  as  serious  either  before  the 
applicable  moderate  area  attainment 
date  if  EPA  determines  the  area  cannot 
“practicably”  attain  the  PM-10  NAAQS 
by  this  attainment  date,  or  following  the 
passage  of  the  applicable  moderate  area 
attainment  date  if  EPA  determines  the 
area  has  failed  to  attain  the  standard. 

Under  the  plain  meaning  of  the  terms 
of  section  188(b)(1)  of  the  Act,  EPA  has 
general  authority  to  reclassify  at  any 
time  before  the  applicable  attainment 
date  any  area  EPA  determines  cannot 
practicably  attain  the  standard  by  such 
date.  Accordingly,  section  188(b)(1)  of 
the  Act  is  a  general  expression  of 
delegated  rulemaking  authority.  In 

section  188(b)(1)  of  tEe  Act  mandate 
that  EPA  reclassify  “appropriate”  PM-10 
nonattainment  areas  at  specified  time 
frames  (i.e.,  by  December  31, 1991  for 
the  initial  PM-10  nonattainment  areas, 
and  within  18  months  after  the  SIP 
submittal  due  date  for  subsequent 
nonattainment  areas).  These 
subparagraphs  do  not  restrict  EPA's 
general  authority  but  simply  specify 
that,  at  a  minimum,  it  must  be  exercised 
at  certain  times.1  Any  decision  by  EPA 
to  reclassify  an  area  as  serious  before  the 
applicable  attainment  date  will  be  based 


1  The  EPA's  interpretation  of  the  reriairtHteatton 
provisions  in  section  188(bHl)  of  the  Act  was 
discussed  in  the  proposal  for  today's  final  rale  and 
in  the  "General  Preamble  to  Title  I  of  the  Clean  Air 
Act  Amendments  of  1990,"  37  FR  U317-13SM 
(April  16. 1992). 


on  facts  specific  to  the  nonattainment 
area  at  issue,  and  will  only  be  made 
after  providing  notice  in  the  Federal 
Register  and  an  opportunity  for  public 
comment  on  the  basis  for  EPA’s 
proposed  decision. 

In  those  cases  where  EPA  determines 
that  an  area  has  failed  to  attain  the 
NAAQS  by  the  applicable  attainment 
date,  the  area  is  reclassified  as  serious 
by  operation  of  law  [see  section 
188(b)(2)  of  the  Act].  The  EPA  must 
publish  a  notice  in  the  Federal  Register 
of  such  determinations  and  consequent 
reclassifications  within  6  months 
following  the  applicable  attainment 
date. 

Id  accordance  with  section 
188(b)(1)(A)  of  the  Act.  EPA  is 
announcing  the  reclassification  of  those 
initial  moderate  nonattainment  areas 
which  EPA  has  determined  at  this  time 
cannot  “practicably”  attain  the  PM-10 
NAAQS  by  December  31, 1994,  the 
applicable  attainment  date  [see  section 
188(c)(1)  of  the  Act].  As  explained 
further  below,  today’s  action  discharges 
EPA’s  statutory  obligation  under  section 
188(b)(1)(A)  of  the  Act  which  required 
EPA  to  reclassify  appropriate  initial 
moderate  PM-10  nonattainment  areas  as 
serious  by  December  31, 1991. 

IL  Determining  That  an  Area  Cannot 
Practicably  Attain 

Generally,  EPA  will  rely  on 
information  in  the  State’s  SIP  submittal, 
such  as  the  control  strategy,  attainment 
demonstration,  and  compliance 
schedule  to  determine  whether  it  is 
practicable  to  attain  the  NAAQS  in  that 
area  by  the  applicable  attainment  date. 
The  SIP’s  which  were  due  on  November 
15, 1991  for  the  initial  PM-10  moderate 
nonattainment  areas  were  required  to 
contain,  among  other  requirements,  a 
control  strategy  based  upon  the  use  of 
reasonably  available  control  measures 
(RACM)  which  includes  reasonably 
available  control  technology  (RACT) 

(see  sections  172(c)(1)  and  189(a)(1)(C) 
of  the  Act].2  The  States  were  also 
required  to  demonstrate  that  the  SIP’s 
provide  for  timely  implementation  of 
RACM  and  attainment  of  the  NAAQS. 
The  RACM  must  be  implemented  in  the 
initial  PM-10  nonattainment  areas  by 
December  10, 1993,  and  th6  areas  must 
attain  the  standard  as  expeditiously  as 
practicable,  but  no  later  than  December 
31, 1994,  unless  an  area  can 
demonstrate  that  attainment  by  that  date 


*Tfce  RACT  1»  a  subset  of  the  overarching  RACM 
requirement  (sea  section  172(c)(1)  of  the  Act).  The 
RACT  generally  refers  to  only  the  technological 
control  measures  which  apply  to  large  stationary 
SMTces.  Any  reference  to  RACM  herein  implicitly 
includes  RACT. 
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is  impracticable  Isee  sections  188(c)(1) 
and  189(a)(1)(C)  of  the  Act]. 

There  are  at  least  three  reasons  why 
an  area  may  not  practicably  attain  the 
standards  by  the  applicable  attainment 
date.  First,  implementation  of  the  SIP 
control  strategy,  including  RACM,  may 
not  create  sufficient  emissions 
reductions  to  bring  the  area  into 
attainment.  The  State  will  have 
demonstrated  that  an  initial  PM-10 
nonattainment  area  cannot  practicably 
attain  the  NAAQS  by  the  applicable 
attainment  date  if  the  implementation  of 
RACM  by  December  10/ 1993  will  not 
achieve  sufficient  emissions  reductions 
to  attain  the  standards  by  December  31, 
1994.  The  EPA  has  interpreted  RACM, 
including  RACT,  to  be  those  emission- 
reduction  measures  which  EPA  believes 
are  generally  reasonable  considering 
technological  feasibility  and  costs  of 
control.  The  State  should  prepare  a 
reasoned  justification  to  show  that  a 
particular  control  measure  for  an 
existing  source  is  infeasible  or  otherwise 
unreasonable  and,  therefore,  would  not 
constitute  RACM.3  Otherwise,  the  SIP 
should  include  implementation  of  all 
available  emission  reduction  measures 
that  have  not  been  demonstrated  to  be 
unreasonable. 

Second,  nonanthropogenic  sources 
which  cannot  reasonably  be  controlled 
may  contribute  significantly  to  the 
violation  of  the  PM-10  NAAQS  in  the 
area.  Moreover,  section  188(f)  of  the  Act 
authorizes  the  Administrator  to  waive  a 
specific  attainment  date  for  an  area 
where  the  Administrator  determines 
that  nonanthropogenic  sources 
contribute  significantly  to  the  violation 
of  the  PM-10  standard  in  the  area. 
Section  188(f)  of  the  Act  also  provides 
that  the  Administrator  may,  on  a  case- 
by-case  basis,  waive  certain 
requirements  applicable  to  serious  areas 
where  the  Administrator  determines 
that  anthropogenic  sources  of  PM-10  do 
not  contribute  significantly  to  violation 
of  the  PM-10  standard  in  the  area.4  Note 
that  an  area  is  reclassified  if  EPA 
determines  that  it  cannot  practicably 
meet  the  applicable  attainment  date  or 
that  it  has  failed  to  meet  such  date. 
Thus,  reclassification  is  keyed  to  a 
specific  date.  If  that  date  is  waived,  the 
area  would  not  be  subject  to 
reclassification  because  there  simply 
would  be  no  date  that  the  area  cannot 
practicably  meet  or  that  the  area  fails  to 


3  See  the  "General  Preamble  to  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990,”  57  FR  13540-13544 
and  13560-13561  (April  16, 1992). 

4  The  EPA  has  made  available  to  the  public  draft 
guidance  on  the  application  of  the  waiver 

provisions  under  section  188(f)  of  the  Act  (see  57 

FR  31477  (July  16, 1992)]  and  will  Finalize  that 
guidance  at  a  later  date. 


meet.  Thus,  while  nonanthropogenic 
sources  which  cannot  be  reasonably 
controlled  may  be  a  reason  an  area 
cannot  practicably  attain,  if  such  area 
qualifies  for  a  waiver  of  the  attainment 
date  under  section  188(f)  of  the  Act,  it 
may  also  be  a  basis  for  not  reclassifying 
the  area.  Note  that  in  today’s  action,  in 
order  not  to  undermine  the  waiver 
provision,  EPA  has  given  some 
consideration  to  Spokane’s  potential 
exclusion  from  reclassification  under 
section  188(f)  of  the  Act  in  determining 
whether  it  is  “appropriate”  to  reclassify 
that  area  at  this  time. 

Third,  the  area  may  be  significantly 
impacted  by  PM-10  emissions 
emanating  from  outside  the  United 
States.  In  the  latter  case,  the  State  may 
demonstrate  that  the  area  qualifies  for 
treatment  under  section  179B(d)  of  the 
Act,  which  provides  that  areas  which 
would  have  attained  the  NAAQS  by  the 
applicable  attainment  date  but  for 
emissions  emanating  from  outside  the 
United  States  shall  not  be  subject  to 
reclassification  requirements  under 
section  188(b)(2)  of  the  Act  (see  56  FR 
58662).  In  such  cases  of  international 
transport,  the  State  will  be  expected  to 
demonstrate  and  quantify  the 
international  contribution  of  PM-10  in 
the  affected  area.  Any  State  containing 
an  area  which  may  qualify  for  treatment 
under  this  provision  still  must  timely 
submit  a  moderate  area  SIP  for  such 
area.  In  order  to  have  its  moderate  PM- 
10  SIP  approved  under  section  179B(a) 
of  the  Act  in  addition  to  demonstrating 
that  it  would  have  timely  attained  the 
PM-10  NAAQS  but  for  international 
emissions,  the  State  must  submit  a 
moderate  SIP  meeting  all  requirements 
applicable  to  moderate  PM-10 
nonattainment  areas  other  than  the 
requirement  that  it  demonstrate  timely 
attainment. 

The  EPA  may  also  consider 
reclassifying  moderate  areas  for  which  a 
SIP  has  not  been  submitted  whenever  it 
becomes  apparent,  e.g.,  because  of  an 
extensive  delay  in  submitting  the  SIP, 
that  the  area  cannot  practicably  attain 
the  standards  by  the  end  of  1994.  The 
EPA  also  may  determine  that  an  area 
cannot  practicably  attain  the  PM-10 
NAAQS  by  the  applicable  date  when  the 
State  submits  an  incomplete  or 
otherwise  inadequate  SIP  for  the  area, 
which  would  not  assure  timely 
attainment  and  the  State  does  not  act 
expeditiously  to  correct  such 
deficiencies.  The  EPA  has  notified 
certain  States  of  their  failure  to  submit 
PM-10  SIP  revisions  for  the  initial  areas 
by  the  November  15, 1991  deadline  and 
has  notified  some  States  that  their  SIP’s 
are  incomplete  (see,  e.g.,  57  FR  19906 
(May  8, 1992)].  These  actions 


constituted  determinations  under 
section  179(a)(1)  of  the  Act  and  were 
communicated  in  letters  to  affected 
State  Governors.  As  provided  under 
section  179(a)  of  the  act.  States 
containing  areas  for  which  EPA  has 
made  such  determinations  have  up  to  1 8 
months  from  EPA’s  determination  to 
submit  the  plan  or  plan  revision  before 
EPA  is  required  to  impose  either  the 
highway  binding  sanction  or  the 
requirement  to  provide  two-to-one  new 
source  offsets  described  in  section 
179(b)  of  the  Act.  The  EPA’s 
determination  also  triggered  the 
requirement  for  EPA  to  impose  a 
Federal  implementation  plan  as 
provided  under  section  110(c)(1)  of  the 
Act.  In  conjunction  with  the  possible 
imposition  of  sanctions,  EPA  may 
propose  or  issue  a  final  determination  to 
reclassify  the  area  as  serious. 
Reclassification  of  an  area  as  serious 
does  not  obviate  the  legal  requirement 
to  implement  a  moderate  area  SIP.5 

III.  Determination  for  Reclassification 

As  noted,  the  PM-10  reclassification 
provisions  contain  a  general  delegation 
of  authority  to  the  Administrator 
indicating  that  he  “may"  reclassify  as 
serious  “any”  moderate  nonattainment 
area  that  he  determines  "cannot 
practicably  attain”  the  PM-10  NAAQS 
by  the  applicable  statutory  deadline  [see 
section  188(b)(1)  of  the  Act).  By  its  plain 
terms,  this  provision  confers  broad 
discretionary  authority  on  the 
Administrator  (hereafter  referred  to  as 
the  “discretionary”  reclassification 
authority).  As  a  subset  of  that  broad 
authority,  section  188(b)(1)(A)  of  the  Act 
mandates  that  the  Administrator 
propose  to  reclassify  “appropriate” 
initial  moderate  nonattainment  areas  as 
serious  by  June  30, 1991  and  take  final 
action  by  December  31, 1991.6 

As  described  above,  initial  moderate 
area  SIP’s  were  due  November  15, 1991. 
Thus,  EPA  did  not  have  the  benefit  of 
these  required  SIP  submittals  before 
developing  and  issuing  the 
reclassification  proposal  required  under 
section  188(b)(1)(A)  of  the  Act.  In  the 
absence  of  better  information,  EPA  used 
surrogate  criteria  as  evidence  of  an 
area’s  ability  to  timely  attain  and 
proposed  to  reclassify  14  areas  relying 
on  that  criteria.  However,  in  its 
proposal,  EPA  also  contemplated  that  it 
may  get  better  information  about  an 
area’s  ability  to  attain  in,  for  example, 


5  See  56  FR  58658  (November  21, 1991),  note  3. 

*  This  directive  does  not  restrict  EPA's  general 
authority,  but  simply  specifies  that  it  must  be 
exercised,  at  a  minimum,  in  accordance  with 
certain  dates  for  areas  designated  nonattainment 
under  section  I07(d)fa)(b)  of  the  Act. 
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the  form  of  the  required  SIP  submittals.7 
Thus.  EPA  entertained  the  possibility  of 
receiving  information  which  rebutted 
the  indicators  (56  FR  56658;  Nov.  21. 
1991):  Thus,  while  EPA  believes  the 
indicators  for  assessing  an  area’s  ability, 
or  inability,  to  attain  area  reasonable, 
they  are  rebuttable  on  a  case-by-case 
basis. 

Since  this  proposal,  EPA  has  received 
SIP’s  for  some  of  the  14  areas  identified 
and  has  received  other  information 
bearing  on  the  determination  of  whether 
it  is  appropriate  to  reclassify  such  areas 
at  this  time.  For  example.  EPA  has 
received  SIP  submittals  and  detailed  SIP 
work  plans  for  some  of  the  areas 
identified  in  EPA’s  proposal  which 
purport  to  provide  for  timely 
attainment.  As  noted,  EPA  is  directed  by 
the  statute  to  make  a  final  decision  to 
reclassify  appropriate  areas  by  a  date 
certain  and  that  date  has  already  passed. 
Due  to  these  time  constraints,  EPA 
cannot  folly  review  the  SIP’s  or  wait  for 
SIP's  which  have  not  yet  been 
submitted.  On  the  other  hand,  EPA 
believes  this  information  is  relevant  and 
should  be  given  at  least  some 
consideration.  The  EPA  has  reconciled 
this  dilemma  by  preliminarily  reviewing 
the  SIP  submittals  and  other  relevant 
information  (including  the  public 
comments  submitted  in  response  to  v 
EPA's  proposal).  To  the  extent  such 
information  indicates,  contrary  to  the 
criteria  identified  in  EPA's  proposal, 
that  the  area  may  be  able  to  practicably 
attain  by  the  end  of  1994,  EPA  is 
determining  that  it  is  not  appropriate  to 
reclassify  the  area  at  this  time  and, 
hence,  has  declined  to  take  final  action 
on  such  area  in  today's  rulemaking. 

Nevertheless,  EPA  may  conclude  at  a 
later  date  that  one  of  these  areas  cannot 
practicably  attain.  For  example,  a  foil 
review  of  the  required  SIP  submittal 
may  reveal  that  the  area  cannot 
practicably  attain.  In  addition,  the 
delays  in  developing  and  submitting  the 
required  November  15, 1991  SIP 
submittal  may  become  so  prolonged  that 
the  area  cannot  practicably  attain.  In 
such  instances,  EPA  would  exercise  its 
discretionary  authority  under  section 
188(b)(1)  of  the  Act  to  reclassify  the 
area. 

Note  that  EPA's  decision  not  to 
reclassify  these  areas  at  this  time  does 
not  mean  that  any  SIP  relied  on  in 


7  The  statute  does  no!  specify  what  information 
EPA  exist  consider  in  exercising  the  authority 
delegated  to  it  by  section  188(b)(1)  of  the  Act  Since 
the  statute  does  not  address  this  precise  question. 
EPA  may  base  a  decision  that  «n  area  cannot 
practicably  attain  by  the  applicable  date  on  any 
relevant  information,  which  may  inlcude  SIP 
submittals,  modeling  demonstrations,  or  other 
reasonable  information  (Chevron  U.S.A  Inc.  v 
NP.OC,  467  U.S.  807.  842-845  (1984)] 


making  such  determination  will  be 
approved.  If  a  SEP  purports  to 
demonstrate  attainment,  that  is  simply 
strong  evidence  contradicting  EPA’s 
criteria  and  militating  against 
reclassifying  the  area  at  that  time.  The 
EPA  may  conclude  after  a  full  review  of 
the  SIP  that  it  has  deficiencies  that 
warrant  less  than  foil  approval.  Further, 
if  such  deficiency  would  preclude  an 
area  from  timely  attaining,  then  EPA 
may  exercise  its  discretionary  authority 
to  reclassify  the  area.  In  any  case,  no 
binding  EPA  decision  about  the 
approvability  of  any  such  SIP  will  be 
made  until  the  public  has  had  an 
opportunity  to  comment  on  such 
decision. 

In  some  instances,  EPA’s  preliminary 
review  of  the  SIP  for  an  area  revealed 
that  the  area  could  not  practicably  attain 
by  the  required  date  and  should  be 
reclassified.  These  are  the  areas 
reclassified  in  today’s  action. 
Specifically,  in  today’s  action,  EPA  is 
reclassifying  five  areas  (listed  in  Table 
1  and  discussed  below)  which  EPA  has 
determined,  at  this  time,  cannot 
practicably  attain  by  December  31. 1994. 
The  EPA  has  not  received  public 
comments  or  other  information  during 
the  public  comment  period  in 
opposition  to  EPA’s  decision  to 
reclassify  these  areas. 

Note  that,  as  indicated  in  EPA’s 
proposal,  reclassification  of  an  area  in 
no  manner  obviates  the  obligation  to 
submit  a  moderate  area  SIP  (56  FR 
58658;  Nov.  21, 1991).  Thus,  those  areas 
reclassified  in  today’s  action  must, 
among  other  things,  submit  provisions 
to  assure  that  reasonably  available 
control  measures  (including  reasonably 
available  control  technology)  are 
implemented  no  later  than  December 
10.  1993  and  submit  a  demonstration 
that  attainment  by  December  31, 1994  is 
impracticable. 

Two  areas  identified  in  EPA’s 
proposal  have  requested  treatment 
under  the  International  Border 
provision  (see  section  179B  of  the  Act). 
While  EPA  has  not  yet  received  a  PM- 
10  SIP  for  either  of  these  areas,  EPA  has 
significant  information  suggesting  that 
the  areas  may  qualify  for  treatment 
under  section  179B  of  the  Act,  including 
an  exclusion  from  reclassification  under 
section  179B(d)  of  the  Act*.  Because 


8  Section  1798(d)  of  the  Act  states  that  areas 
demonstrating  attainment  of  the  NAAQS  but  for 
emissions  emanating  from  outside  the  United  States 
shall  not  be  subject  to  section  188(b)(2)  of  the  Act 
(reclassification  for  failure  to  attain).  By  analogy  to 
this  provison  and  applying  rules  of  statutory 
construction.  EPA  will  not  reclassify  before  the 
applicable  attainment  date  areas  which  can 
demonstrate  attainment  of  the  NAAQS  but  for 
emissions  emanating  from  outside  the  United  States 
(see  section  188(b)(1)  of  the  Act).  First  section  179B 


EPA  has  information  indicating  that 
these  areas  are  significantly  impacted  by 
emissions  emanating  from  Mexico,  but 
insufficient  information  to  determine 
whether  they  would  qualify  for 
treatment  under  section  179B  of  the  Act. 
EPA  is  declining  to  reclassify  these 
areas  at  this  time.  This  represents,  in 
some  fashion,  a  change  in  position  from 
EPA’s  proposal  in  that  EPA  believes  the 
information  currently  available  to  EPA, 
standing  alone,  is  a  sufficient  basis  upon 
which  to  conclude  that  these  areas 
should  not  be  reclassified  at  this  time. 

So  as  not  to  undermine  section  179B  of 
the  Act.  EPA  believes  it  is  reasonable  to 
conclude  that  it  is  not  “appropriate"  to 
reclassify  these  areas  at  this  time  where 
there  is  some  significant  evidence 
suggesting  that  these  areas  may  qualify 
for  an  exclusion  from  reclassification 
under  that  provision. 

However,  EPA  may  reclassify  these 
areas  using  its  discretionary 
reclassification  authority  should  EPA  at 
some  time  in  the  future  determine,  for 
example,  that  the  areas  cannot 
practicably  attain  and  do  not  qualify  for 
exclusion  from  reclassification  under 
section  179B{d)  of  the  Act  For  example, 
prolonged  delays  in  submitting  the 
required  SIP  for  these  areas  may  lead 
EPA  to  conclude  at  some  future  time 
that  these  areas  cannot  practicably 
attain  by  the  end  of  1994. 

In  sum,  in  today's  final  rulemaking, 
EPA  is  reclassifying  those  areas  which 
EPA  has  determined  at  this  time  cannot 
practicably  attain  the  PM-10  NAAQS  by 
the  applicable  statutory  attainment  date. 
Today’s  action  wholly  discharges  EPA’s 
statutory  duty  to  reclassify 
"appropriate”  moderate  areas  as  serious 
by  December  31, 199  [see  section 
188(b)(1)(A)  of  the  Act].  However,  EPA 
also  reserves  the  right  to  use  its  broad 
discretionary  authority  under  section 
188(b)(1)  of  the  Act  to  reclassify  at  a 
later  date  the  nine  areas  EPA  declined 
to  reclassify  in  today’s  action.  If.  at 
times  in  the  future  before  the  applicable 
attainment  date,  EPA  determines  that 
such  areas  cannot  practicably  attain  the 
PM-10  NAAQS.  EPA  will  take  final 


of  the  Act  evinces  a  general  congressional  intent  not 
to  penalize  areas  where  amissions  emanating  from 
outside  the  country  are  the  but-for  case  of  the  PM- 
10  attainment  problems.  Further,  if  EPA  were  to 
reclassify  such  aroas  before  the  applicable 
attainment  date,  EPA,  in  effect  would  be  reading 
section  1 79(d)  of  the  Act  out  of  the  statute. 
Specifically,  if  EPA  proceeded  to  reclassify  before 
the  applicable  attainment  date  those  areas 
qualifying  for  treatment  under  section  1798  of  the 
Act.  an  area  would  never  be  subject  to  the  provision 
in  section  179B(d)  of  the  Act  which  prohibits  EPA 
from  reclassifying  such  areas  after  the  applicable 
attainment  date.  Canons  of  statutory  construction 
counsel  against  interpreting  the  law  such  that 
language  is  Tendered  mere  surplusage  (see  38  FR  at 
58662;  Nov.  21. 1991,  note  12). 
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action  to  reclassify  these  areas.  Note  that  areas  not  reclassified  today  wilLremain  rulemaking  record  for  any  future 

the  materials  in  the  rulemaking  docket  in  force  as  part  of  the  ongoing  decision  to  reclassify  these  areas 

v  for  today's  action  pertaining  to  the  nine  utilizing  EPA's  discretionary  authority. 


Table  t.— Areas  Which  EPA  is  Reclassifying  At  This  Time1 


EPA  region 

Atm  ol  coocom 

Sources 

IX 

San  Joaquin  Valley,  CA 

FD*.  secondary  PM.  PB* 

IX 

Owens  Valley,  CA 

FO 

IX 

South  Coast  Air  Basin,  CA 

Secondary  PM.  FD 

IX 

Coachella  Valley.  CA 

FD 

IX 

Las  Vegas.  NV 

FD 

’The  hilt  legal  deecriptt one  tor  too**  treat  reetotstfitd  to  today'*  document  are  indicated  to  me  tevtotone  to  40  CFR  pert  01  at  me  end  ol  this  document 
*  FO  »  Fugitive  duet 
*PB  «  Prescribed  burning. 


IV.  Areas  Which  EPA  is  Reclassifying  at 
This  Time 

Coachella  Valley,  California.  The  EPA 
is  reclassifying  the  Coacnella  Valley 
nonattainment  area  at  this  time  because 
the  SIP  for  the  area  submitted  to  EPA  by 
the  State  of  California  on  November  15, 
1991  suggests  that  it  is  not  practicable 
to  provide  for  attainment  of  the  annual 
and  24-hour  PM-10  NAAQS  until 
December  31. 1995, 1  year  after  the 
moderate  area  attainment  date.  The  PM- 
10  SIP  for  the  Coachella  Valley  indicates 
that  97  percent  of  the  PM-10  emissions 
are  due  to  fugitive  dust  sources.  The 
most  significant  of  these  sources  are 
construction  activities,  reentrained  dust 
from  paved  roads,  and  windblown  dust 
from  agricultural  and  disturbed  lands. 

Las  Vegas.  Nevada.  The  EPA  is 
reclassifying  the  Las  Vegas 
nonattainment  area  due  to  the  fact  that 
the  PM-10  SIP  submitted  to  EPA  by  the 
State  of  Nevada  on  December  6, 1991 
suggests  that  implementation  of  the 
control  measures  contained  in  the  SIP 
will  result  in  sufficient  emissions 
reductions  to  attain  the  annual  PM-10 
NAAQS  by  December  31. 1994,  but  that 
it  will  not  be  practicable  to  timely  attain 
the  24-hour  PM-10  NAAQS.  A  1989 
valley-wide  emissions  inventory 
suggests  that  a  substantial  amount  of 
PM-10  emissions  are  due  to  fugitive 
dust  sources.  Microinventories  indicate 
that  significant  sources  of  fugitive  dust 
include  construction  activities,  paved 
and  unpaved  roads,  and  windblown 
dust  from  disturbed  vacant  land 
including  disturbed  desert.9 

9  The  EPA  used  the  occasion  of  the  publication 
of  the  PM-10  reclassification  proposal  to  request 
public  Input  on  issues  related  to  its  preliminary 
efforts  to  develop  a  nonbinding  policy  addressing 
the  section  186(f)  of  th*  Act  PM-10  waiver 
provisions  (50  FR  58601-58602;  Nov.  Zt.  1991).  Th* 
Clark  County  Health  District  submitted  comments 
setting  out  some  of  its  suggestions  regarding  th* 
implementation  of  188(f)  of  the  Act.  Clark  County’s 
comments  address  EPA’s  interpretation  of 
anthropogenic  and  nonanthropogenic  under  section 
1 88(f)  of  the  Act  and  do  not  request  that  EPA  alter 
its  proposed  decision  to  reclassify  this  area. 
Moreover.  Clark  County  does  substantiate  to  what 


Owens  Valley.  California.  The  EPA  is 
reclassifying  the  Owens  Valley 
nonattainment  area  at  this  time  based 
upon  the  fact  that  the  PM-10  SIP 
submitted  to  EPA  by  the  State  of 
California  on  January  9, 1992  suggests 
that  the  area  cannot  practicably  attain 
the  PM-10  standards  by  December  31, 
1994.  Ambient  PM-10  levels  in  Owens 
Valley  are  among  the  highest  in  the 
country.  In  1989,  for  instance,  the 
highest  24-hour  PM-10  concentration 
observed  in  the  area  was  1861 
micrograms  per  cubic  meter  (ug/m3),  in 
contrast  to  the  NAAQS  of  150  ug/m3. 
The  PM-10  SIP  for  Owens  Valley 
includes  an  analysis  of  wind  direction^ 
and  wind  speed  on  days  when  PM-10 
levels  are  high,  which  indicates  that  the 
major  source  causing  violations  of  the 
PM-10  NAAQS  in  this  ares  is  Owens 
Dry  Lake.  Owens  Dry  Lake  covers 
approximately  110  square  miles  near  the 
south  end  of  the  planning  area. 
Approximately  60  square  miles  of  the 
lake  is  dry.  Hub  Great  Basin  Unified  Air 
Pollution  Control  District  is  currently 
developing  and  evaluating  a  variety  of 
mitigation  measures.  The  final 
mitigation  program  is  scheduled  for 
implementation  in  1995.  The  Great 
Basin  Unified  Pollution  Control  District 
submitted  comments  to  EPA  supporting 
the  reclassification  of  this  area. 

San  foaauin  Valley,  California.  The 
EPA  is  reclassifying  the  San  Joaquin 
nonattainment  area  due  to  the  fact  that 
the  PM-10  SIP  for  San  Joaquin  Valley 

extent  the  October  25. 1 989  exceedence  example 
was  In  bet  attributable  to  nonanthropogenic 
sources,  bt  any  event,  th*  county’s  comments  have 
no  bearing  on  today's  actios  which,  as  indicated, 
ultimately  was  based  on  the  SIP  developed  for  that 
area.  Finally.  EPA  recently  made  a  draft  of  its 
section  188 (f)  of  the  Act  policy  available  to  die 
public  and  held  a  public  meeting  to  provide  th* 
public  with  additional  opportunity  to  comment  on 
its  contents  (57  PR  21477;  My  18. 1992).  That  draft 
indicates  that  a  decision  to  reclassify  an  area  as 
serious  will  not  affect  an  ana’s  eligibility  for  a 
waiver.  The  EPA  will  consider  lb*  Clark  County 
comments  addressing  section  188(9  of  the  Act 
issues  ea  it  revises  Its  draft  section  188(9  of  th*  Act 
policy  In  light  of  the  various  comments  received. 


submitted  to  EPA  by  the  State  of 
California  on  December  24, 1991 
suggests  that  the  area  cannot  practicably 
attain  the  PM-10  NAAQS  by  December 
31, 1994.  Moreover,  the  area  has  not 
projected  attainment  before  the 
December  31, 2001  serious  area 
attainment  date.  Violations  of  the  PM-10 
NAAQS  in  the  San  Joaquin  Valley  are 
dominated  by  two  source  categories:  (l) 
primary  PM-10  sources,  including 
reentrained  road  dust,  construction 
activities,  and  farming  operations;  and 
(2)  secondarily-formed  PM-10, 
including  ammonium  nitrate  and 
ammonium  sulfate.  On  days  when 
primary  PM-10  emissions  dominate, 
fugitive  dust  emissions  account  for 
nearly  80  percent  of  the  PM-10  mass.  On 
days  when  secondary  PM-10  dominates, 
nitrates  and  sulfates  account  for  63 
percent  of  the  PM-10  mass.  The 
attainment  strategy  for  the  San  Joaquin 
Valley  will  rely  heavily  on  the  control 
of  widespread  fugitive  dust  sources  and 
the  control  of  precursors  of  PM-10. 
including  nitrogen  dioxide,  sulfur 
dioxide,  and  volatile  organic 
compounds. 

South  Coast  Air  Basin.  California.  The 
EPA  is  reclassifying  the  South  Coast  Air 
Basin  at  this  time  because  the  SIP  for 
the  South  Coast  Air  Basin  projects  that 
it  is  not  practicable  to  attain  the  24-hour 
PM-10  NAAQS  until  the  year  2000  and 
attainment  of  the  annual  PM-10  NAAQS 
by  the  year  2006.  These  dates  are  well 
beyond  the  December  31, 1994  moderate 
area  attainment  date.  The  basin-wide 
emissions  inventory  for  the  area  covers 
approximately  6600  square  miles  and 
indicates  that  91  percent  of  primary  PM- 
10  emissions  are  due  to  area  sources, 
primarily  reentrained  road  dust.  With 
projected  increases  in  population  (31 
percent)  and  increases  in  vehicle  miles 
travelled  (62  percent).  PM-10  emissions 
associated  with  reentrained  road  dust 
are  expected  to  increase  from  663  tons l 
day  in  1987  to  1025  tons/ day  in  2010. 

In  addition  to  the  widespread  sources  of 
primary  PM-10  emissions,  source 
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contribution  estimates  indicate  that 
secondarily-formed  particles  (nitrates 
and  sulfates)  can  contribute  as  much  as 
52  percent  of  the  24-hour  PM-10  mass 
and  as  much  as  37  percent  of  the  annual 
PM-10  mass.  Therefore,  the  attainment 
strategy  for  the  South  Coast  Air  Basin 
will  also  rely  heavily  on  the  control  of 
important  precursors  to  PM-10 
including  nitrogen  dioxide,  sulfur 
dioxide,  and  volatile  organic 
hydrocarbons. 

V.  Areas  Which  EPA  is  not 
Reclassifying  at  This  Time 
While  EPA  is  taking  final  action  to 
reclassify  the  five  areas  described  above, 
EPA  is  not  reclassifying  the  nine  areas 


listed  in  Table  2  at  this  time,  including 
those  areas  which  EPA  has  determined, 
in  its  preliminary  assessment,  to  be 
affected  by  international  transport. 
Generally,  EPA  has  information  for 
these  areas  indicating  that  they  may 
practicably  be  able  to  attain  the  PM-10 
NAAQS  or  may  be  excluded  from 
reclassification  due  to  international 
transport  (see  section  179B(d)  of  the 
Act).  Thus,  EPA  believes  it  is  premature 
to  reclassify  these  areas  at  this  time. 
However,  as  noted,  EPA  holds  open  the 
possibility  of  reclassifying  these  areas 
using  its  discretionary  authority  under 
section  188(b)(1)  of  the  Act.  This  will 
permit  EPA  to  undertake  a 


comprehensive  review  of  each  area’s 
control  strategy.  The  EPA  anticipates 
that  it  will  take  final  action  on  its 
proposal  to  reclassify  these  areas 
because  they  cannot  practicably  attain  at 
the  time  it  takes  rulemaking  action  on 
each  area’s  SIP.  Note  also  that  if  a  PM- 
10  SEP  control  strategy  and 
demonstration  have  not  yet  been 
submitted  for  an  area,  EPA  may 
conclude  at  some  future  date  that  the 
area  cannot  practicably  attain  due  to 
protracted  delays  in  making  such 
submittal.  A  more  specific  discussion 
follows  below  for  each  of  these  nine 
areas,  including  the  significant  public 
comments  which  EPA  has  received. 


Table  2.— Areas  Which  EPA  Is  Not  Reclassifying  At  This  Time1 


EPA  region 

Area  of  concern 

Sources 

III 

Liberty.  Lincoln.  Port  Vue.  and  Glassport  Boroughs  and  the  City  of  Clairton.  PA 

Point 

V 

Oglesby,  IL 

Point 

VIII 

Libby,  MT 

FD*  RWC4,  PB* 

VIII 

Utah  Co..  UT 

Point* 

IX 

Paul  Spur.  AZ 

Point  FD 

IX  Nogales.  AZ 

International s,  FO 

IX 

Imperial  Valley.  CA 

FD.  International,  PB 

X  Klamath  Falls.  OR 

FO.  RWC,  PB 

X  Spokane.  WA 

FD.  PB.  RWC 

'The  (ul  legal  description*  tor  trios*  areas  which  EPA  I*  not  redasstfyting  at  triis  time  can  be  found  at  56  FR  56694  (Nov.  6.  1991). 
*FD  -  Fugitive  dust 
*P8  -  Prescribed  burning. 

*  RWC  •  Residential  wood  combustion. 
s  International  •  International  transport  ot  PM-10 
•Point  »  Dominant  point  source  impact. 


Liberty  Borough,  Pennsylvania.  The 
EPA  has  determined  that,  at  this  time, 
it  is  not  appropriate  to  reclassify  the 
Liberty  Borough  nonattainment  area  to 
serious.  This  decision  is  based  on 
comments  and  information  received 
during  the  public  comment  period 
regarding  the  ability  of  Allegheny 
County  to  attain  and  maintain  the  PM- 
10  standard  by  December  31, 1994.  The 
decision  is  also  based  on  the 
commitment  by  the  Allegheny  County 
Bureau  of  Air  Pollution  Control  to 
submit  an  applicable  implementation 
plan  which  demonstrates  the  attainment 
of  the  PM-10  NAAQS  by  the  moderate 
area  attainment  date  (i.e.,  December  31, 
1994). 

The  Liberty  Borough  nonattainment 
area  is  comprised  of  Liberty,  Lincoln, 
Port  Vue,  Glassport  Boroughs,  and  the 
City  of  Clairton  in  Allegheny  County, 
Pennsylvania  (56  FR  56823;  Nov.  6, 
1991).  The  area  is  heavily  industrialized 
with  a  diverse  mix  of  sources  including 
steel  manufacturing,  utilities,  and 
industrial  boilers.  These  sources 
generate  both  point  source  PM-10 
emissions  and  fugitive  dust.  In  1989  and 
1990,  emissions  control  measures  were 
implemented  in  the  nonattainment  area 


in  addition  to  those  measures  which 
had  been  installed  previously. 

However,  EPA  has  not  received  a  PM- 
10  SIP  for  the  Liberty  Borough 
nonattainment  area.  On  December  16, 
1991,  the  EPA  Regional  Administrator 
sent  a  letter  notifying  the  Governor  of 
Pennsylvania  of  EPA’s  determination 
that  the  State  had  failed  to  submit  the 
PM-10  SIP  for  Allegheny  County  by  the 
statutory  submittal  date  of  November 
15, 1991  (see,  e.g.,  57  FR  19906,  May  8, 
1992).  This  determination  started  the 
18-month  timeclock  for  the  imposition 
of  sanctions  and  the  2-year  timeclock  for 
promulgation  of  a  Federal 
implementation  plan. 

The  EPA  did  receive  a  “PM-10  work 
plan”  from  the  Allegheny  County 
Health  Department  on  March  26, 1992. 
The  work  plan  commits  to  attainment  of 
the  PM-10  NAAQS  by  the  statutory 
attainment  date  of  December  31, 1994. 

It  summarizes  the  procedures  to  be 
followed  for  the  development  of  the  SIP 
submittal,  including  modeling  and 
monitoring  air  quality  in  the  area, 
conducting  an  emissions  inventory,  and 
producing  a  control  strategy.  The  work 
plan  also  establishes  a  schedule  for  SIP 
submittal,  indicating  that  the  schedule 
will  be  met  through  a  cooperative  effort 


with  EPA.  The  schedule  projects  that 
the  SIP  will  be  submitted  to  EPA  by 
June  15, 1993. 

The  EPA  received  more  detailed 
comments  on  its  proposal  to  reclassify 
the  Liberty  Borough  nonattainment  area 
than  on  its  proposed  action  on  other 
areas.  Rather  than  discuss  those 
comments  and  EPA’s  responses  in  detail 
here,  EPA  has  placed  a  document  in  the 
docket  accompanying  this  notice  which 
describes  those  comments  and  explains 
further  the  rationale  for  EPA’s  decision 
not  to  reclassify  the  Liberty  Borough 
nonattainment  area  as  serious  at  this 
time., 

Comments  were  received  from  the 
local  air  pollution  control  agency,  the 
Commonwealth  of  Pennsylvania, 
affected  industries,  local  citizens,  and 
public  interest  groups.  Those 
commenters  opposing  reclassification 
based  their  views  on  assertions  that 
recent  improvements  in  air  quality  are 
the  result  of  locally-instituted  controls, 
that  EPA  did  not  adequately  consider 
the  air  quality  impact  of  those  controls 
in  its  decision  to  propose 
reclassification  of  this  area,  and  that  the 
PM-10  work  plan  provides  evidence  of 
the  State’s  commitment  to,  and  the 
practicability  of,  attaining  the  PM-10 
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NAAQS  by  December  31, 1994.  For 
these  reasons,  some  of  the  commenters 
indicated  that  it  would  be  premature  for 
EPA  to  reclassify  this  area.  Comments 
favoring  reclassification  were  based 
primarily  on  concerns  about  poor  air 
quality  in  the  area,  on  disagreement  as 
to  the  cause  of  recently-observed 
improvements  in  air  quality,  on 
assertions  that  the  State’s  failure  to 
submit  a  SIP  by  the  November  15, 1991 
due  date  precludes  the  area’s  ability  to 
timely  attain  the  NAAQS,  and  on  the 
belief  that  reclassification  would  best 
advance  the  goal  of  expeditious 
attainment  of  the  NAAQS. 

Briefly,  EPA  has  based  its  decision  on 
the  evidence  provided  in  the  Allegheny 
County  Health  Department’s  work  plan 
in  support  of  that  area’s  commitment  to 
attain  the  NAAQS  by  December  31. 

1994.  The  EPA  has  further  based  its 
decision  on  the  fact  that  commenters 
favoring  reclassification  have  not 
provided  any  evidence  which  rebuts  the 
State’s  and  county’s  assertions  that 
attainment  by  December  31, 1994  is 
practicable.  The  EPA  notes  in  response 
to  those  favoring  reclassification  that 
reclassifying  the  area  at  this  time  would 
result  in  the  requirement  that  the  area 
implement  additional  control  measures, 
but  would  also  permit  the  State  to 
postpone  attainment  potentially  up  to 
the  statutory  serious  area  attainment 
date  of  December  31,  2001. 10  By  not 
reclassifying  the  area  as  serious,  EPA 
intends  to  enforce  the  statutory 
moderate  area  requirement  for  the  State 
to  adopt  a  plan  which  provides  for 
attainment  of  the  NAAQS  as 
expeditiously  as  practicable,  but  not 
later  than  December  31, 1994.  The  EPA 
believes  that  the  principal  concerns 
expressed  by  the  commenters  favoring 
reclassification — the  need  to  promote 
near-term  improvements  in  air  quality — 
are  better  served  by  not  taking  final 
action  to  reclassify  an  area  at  this  time 
where  there  is  some  reasonable 
evidence  that  the  area  may  practicably 
attain  by  December  31, 1994. 

Spokane,  Washington.  The  EPA  is  not 
taking  final  action  to  reclassify  the 
Spokane  nonattainment  area  at  this 
time,  but  will  make  a  final  decision  at 
the  time  the  Agency  takes  rulemaking 
action  on  the  SIP.  This  will  permit  EPA 
the  opportunity  to  comprehensively 
review  the  SIP  and  to  assess  the  claims 
that  nonattainment  in  the  area  is 
attributable,  at  least  in  part,  to 
nonanthropogenic  dust  storms,  and  that 
the  area  is  potentially  eligible  for  a 


^Section  188(b)(2)  of  the  Act  requires  that  such 
serious  nonattainment  areas  attain  the  NAAQS  as 
expeditiously  as  practicable,  but  not  later  than 
December  31,  2001. 


waiver  of  the  December  31, 1994 
attainment  date  under  section  188(f)  of 
the  Act.  The  EPA  cannot  reject  or  accept 
these  claims  at  the  present  time.  The 
Agency  is  currently  reviewing  the  SIP 
for  Spokane,  giving  particular 
consideration  to  any  anthropogenic 
contributions  to  emissions  that  may  be 
reentrained  during  the  area’s  dust 
storms.  The  EPA  will  determine 
Spokane’s  eligibility  for  a  waiver  of  the 
moderate  area  attainment  date  under 
section  188(f)  of  the  Act  and  will  make 
a  final  decision  on  reclassification  when 
the  Agency  has  completed  its  review  of 
the  area’s  SIP. 

Comments  received  from  14  private 
citizens  and  government,  industry,  and 
environmental  groups  attribute 
Spokane’s  nonattainment  status  to 
nonanthropogenic  dust  storms.  One 
commenter  asserted  that  these  dust 
storms  emanate  from  the  approximately 
100,000  acres  of  undeveloped,  unfilled 
land  southwest  of  Spokane,  and  to 
approximately  500,000  acres  of 
farmland  vulnerable  to  soil  erosion  due 
to  high  winds.  According  to  the 
Spokane  County  Conservation  District, 
such  soil  erosion  is  especially  prevalent 
after  harvest  and  prior  to  the  emergence 
of  the  new  crop,  stating  that  it  is  not 
possible  to  prevent  windblown  dust 
during  this  vulnerable  period.  They  add 
that,  when  compounded  by  high  winds, 
preventing  this  windblown  dust  is 
“beyond  the  realm  of  legislation  or 
regulation. ”n  One  conservation  farmer 
indicated,  however,  that  farmers  have 
been  working  closely  with  the  Soil 
Conservation  Service  to  mitigate  the 
erosion  to  their  cropland. 

In  addition  to  comments  regarding 
nonanthropogenic  sources  of  PM-10  in 
Spokane  County,  3  elected  officials  in 
Washington  State,  the  Intermountain 
Grass  Growers  Associafibn,  3  Spokane 
County  public  agencies,  and  1  private 
corporation  contended  that  the  severe 
duststorms  in  the  Spokane 
nonattainment  area  should  be  treated  as 
“exceptional  events,’’  as  discussed  in  40 
CFR  part  50,  Appendix  K,  section  2.4. 

As  such,  the  commenters  believe  that 
contributions  from  these  dust  storms 
should  be  discounted  when  measuring 
exceedances  of  the  PM-10  NAAQS. 
Because  the  State  has  measured  7  such 
occurrences  during  the  3 -year  reporting 
period,  there  is  reason  to  believe  that 
these  events  happen  with  a  regularity 
which  would  disqualify  them  from 
treatment  as  exceptional  events.  Again, 
EPA  will  make  a  final  determination 
regarding  this  claim  following  a 
comprehensive  review  of  the  SIP 


11  Letter  bom  Spokane  County  Conservation 
District  to  Ken  Woodard.  December  17, 1991. 


submittal.  One  commenter  urged  EPA  to 
classify  this  area  as  serious,  but  did  not 
substantively  address  whether  the  area 
cannot  practicably  attain  by  the 
applicable  attainment  date  or  the 
likelihood  of  the  area  qualifying  for  a 
waiver  of  its  moderate  area  attainment 
date  under  section  188(f)  of  the  Act. 

Available  information  indicates  that 
both  Imperial  Valley,  California,  and 
Nogales,  Arizona,  may  qualify  for 
treatment  under  the  International 
Transport  provision  in  section  179B  of 
the  Act  due  to  particulate  matter 
emanating  from  Mexico.  While  the 
Agency  has  sufficient  data  at  this  time 
to  verify  that  PM-10  originating  in 
Mexico  contributes  to  nonattainment  in 
these  areas,  additional  monitoring  and 
air  quality  analysis  are  necessary  to 
quantify  the  international  contribution 
so  that  the  SIP's  for  Nogales  and 
Imperial  Valley  may  accurately  discount 
international  transport  from  their 
attainment  demonstrations,  and  EPA 
can  correspondingly  determine  whether 
the  SIP’s  for  the  areas  would  be 
adequate  to  attain  and  maintain  the  PM- 
10  NAAQS  but  for  emissions  emanating 
from  Mexico  (see  section  179B  of  the 
Act).  The  following  is  a  more  detailed 
discussion  of  the  areas  affected  by 
international  transport: 

Imperial  Valley,  California.  The  EPA 
is  not  reclassifying  the  Imperial  Valley 
nonattainment  area  at  this  time. 
Although  the  State  of  California  has  not 
yet  submitted  a  PM-10  SIP  for  Imperial 
Valley,  previous  reports  indicate  that 
transport  from  Mexicali,  Mexico,  may 
significantly  contribute  to  elevated  PM- 
10  levels  in  the  Valley.12  As  such,  the 
area  may  qualify  for  exclusion  from 
reclassification  to  serious  under  section 
179B(d)  of  the  Act. 

On  December  16, 1991,  the  EPA 
Regional  Administrator  for  Region  IX 
sent  a  letter  to  the  Governor  of 
California  notifying  him  of  the  State’s 
failure  to  submit  a  SIP  for  the  Imperial 
Valley.  This  notification  started  the  18- 
month  timeclock  which  will  result  in 
the  imposition  of  sanctions  if  EPA  does 
not  receive  a  SIP  (see  section  179(a)  of 
the  Act}.  The  Imperial  County  Air 
Pollution  Control  District  is  currently 
working  with  the  California  Air 
Resources  Board  (GARB)  to  develop  a 
PM-10  SIP  for  this  area.  The  SIP  is 
scheduled  to  be  submitted  to  EPA  by  the 


13  "Draft  Analysis  of  the  Imperial  County, 
California  Rural  Fugitive  Dust  Area,"  prepared  by 
PEI  Associates,  January  1969;  "Example  Level  One 
Air  Quality  Analysis  for  Particulate  Matter  State 
Implementation  Plan  Revisions  (Imperial  Valley, 
California),”  State  of  California  Air  Resources 
Board,  March  1986;  "Draft  Program  Plan  for  the 
Imperial  Valley /Mexicali  Particulate  Matter  Sources 
Apportionment  Study."  Desert  Research  Institute, 
December  20, 1991. 
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end  of  1992.  In  addition,  EPA  and  CARB 
will  be  conducting  a  PM-10  source 
apportionment  study  in  the  Imperial 
Valley  /Mexicali  air  basin  in  cooperation 
with  the  Imperial  County  Air  Pollution 
Control  District  and  the  Secretary  of 
Social  Development  in  Mexico.  The 
objectives  of  the  study  are  to:  (1) 
estimate  the  spatial  and  temporal 
distributions  of  PM-10  concentrations  in 
the  Imperial  Valley  and  Mexicali;  (2) 
apportion  PM-10  concentrations  to 
source  emissions;  and  (3)  estimate  cross- 
border  transport  of  PM-10.  The 
monitoring  portion  of  the  study  began 
on  March  10, 1992. 

Nogales,  Arizona.  The  EPA  is  not 
taking  final  action  to  reclassify  the 
Nogales  nonattainment  area  at  this  time. 
Despite  the  fact  that  the  State  of  Arizona 
has  not  yet  submitted  a  PM-10  SIP  for 
Nogales,  previous  studies  by  the 
Arizona  Department  of  Environmental 
Quality  indicate  that  transport  from 
Nogales,  Mexico,  may  significantly 
contribute  to  elevated  PM-10  levels  in 
the  nonattainment  area.13  As  such,  the 
area  may  qualify  for  exclusion  from 
reclassification  as  serious  under  section 
179B(d). 

On  December  16, 1991,  the  EPA 
Regional  Administrator  for  Region  IX 
sent  a  letter  to  the  Governor  of  Arizona 
notifying  him  of  the  State’s  failure  to 
submit  a  SIP  for  Nogales.  This 
notification  started  the  18-month 
timeclock  which  will  result  in  the 
imposition  of  sanctions  if  EPA  does  not 
receive  a  SIP  (see  section  179(a)  of  the 
Act).  The  Arizona  Department  of 
Environmental  Quality  intends  to 
submit  a  SOP  by  the  end  of  1992.  They 
also  planned  to  initiate  a  project  in  the 
summer  of  1992  to  provide  additional 
emissions  inventory  data  and  source 
contribution  estimates  for  the  Nogales 
area. 

The  SDP’s  submitted  for  the  remaining 
5  areas  contain  control  strategy 
demonstrations  purporting  to  show  that 
the  NAAQS  will  be  attained  by 
December  31, 1994.  The  Agency  is 
reviewing  the  public  comments  received 
for  these  areas,  as  well  as  the  SIP  control 
strategies  and,  as  stated  previously,  will 
make  a  determination  concerning 
reclassification  upon  taking  rulemaking 
action  on  the  SIP’s.  Further  discussion 
of  these  areas  follows  below. 

Klamath  Falls.  Oregon.  Based  upon 
EPA’s  preliminary  review  of  the  PM-10 
SIP  submitted  in  response  to  the 
November  15, 1991  SEP  requirement. 
EPA,  at  this  time,  supports  the  State's 


'*  "Preliminary  Investigation  of  Causes  and  Extent 
of  the  Nogales.  Arizona  PM-10  Problem."  Arizona 
Department  of  Environmental  Quality,  September 
1990 


determination  that  the  nonattainment 
area  will  practicably  attain  the  NAAQS 
by  December  31, 1994.  One  comment 
was  received  from  the  Oregon 
Department  of  Environmental  Quality 
opposing  reclassification.  The 
commenter  asserted  that  the  PM-10  SIP 
submittal  includes  the  necessary  air 
pollution  control  provisions  and  a 
demonstration  that  attainment  of  the 
NAAQS  by  December  31, 1994. 

Libby.  Montana.  Based  upon  EPA’s 
preliminary  review  of  the  area’s  PM-10 
SIP  submitted  in  response  to  the 
November  15, 1991  SEP  requirement, 
EPA,  at  this  time,  supports  Montana’s 
determination  that  the  Libby 
nonattainment  area  will  practicably 
attain  the  NAAQS  by  December  31, 

1994.  The  Montana  Department  of 
Health  and  Environmental  Sciences 
submitted  comments  opposing 
reclassification.  The  commenter 
contended  that  the  SIP  contains  an 
adequate  control  strategy,  including 
point  source  permit  modification,  and 
that  it  would  be  premature  to  reclassify 
at  this  time. 

Oglesby,  Illinois.  Based  upon  EPA’s 
preliminary  review  of  the  PM-10  SIP  for 
this  area,  EPA  at  this  time  supports  the 
State’s  determination  that  the 
nonattainment  area  will  practicably 
attain  the  NAAQS  by  December  31, 

1994.  The  EPA  is  currently  evaluating 
the  SIP  and  will  make  a  final 
determination  about  reclassifying  the 
area  because  it  cannot  practicably  attain 
when  EPA  takes  formal  action  on  the 
submittal. 

Paul  Spur,  Arizona.  Based  upon 
EPA’s  preliminary  review  of  the  SIP 
submitted  for  this  area,  EPA,  at  this 
time,  supports  Arizona’s  determination 
that  the  nonattainment  area  will 
practicably  attain  the  NAAQS  by 
December  31, 1994.  The  Arizona 
Department  of  Environmental  Quality 
opposes  reclassification  based  upon 
EPA’s  design  value  criteria  [see  56  FR 
58658;  Nov.  21, 1991]  and  its  belief  that 
EPA  should  review  the  SIP  before 
deciding  to  reclassify  the  area.  One 
comment  received  from  a  private 
corporation  adds  that  significant 
improvements  to  air  quality  have 
already  been  made  with  the  imposition 
of  control  measures  as  indicated  by  the 
data  from  1988  through  the  third  quarter 
of  1991.  Further  control  measures,  the 
commenter  claims,  are  outlined  in  the 
SIP  revision. 

Utah  County,  Utah.  Following  EPA’s 
preliminary  review  of  the  PM-10  SIP 
submitted  for  this  area  in  response  to 
the  November  15, 1991  SIP  requirement, 
EPA,  at  this  time,  supports  Utah’s 
determination  that  the  nonattainment 
area  will  practicably  attain  the  NAAQS 


by  December  31, 1994.  The  State  of 
Utah’s  Department  of  Environmental 
Quality  opposes  reclassification  based 
on  its  belief  that  the  PM-10  SEP  revision 
provides  for  emissions  reductions 
sufficient  to  demonstrate  attainment  by 
December  31, 1994.  The  commenter 
states  that  EPA  should  be  fair  in  giving 
Utah  County  the  opportunity  to  show 
such  attainment. 

VI.  Effect  of  Reclassification 

Additional  SEP  revisions  are  required 
under  section  189(b)  of  the  Act  for  the 
nonattainment  areas  that  are  reclassified 
to  serious.  First,  regulations  requiring 
the  use  of  best  available  control 
measures  (BACM),  including  ‘‘the 
application  of  best  available  control 
technology  (BACT)  to  existing  stationary 
sources,’’  must  be  adopted  and 
submitted  to  EPA  within  18  months 
after  the  area  is  reclassified  to  serious 
[section  189(b)(2)  of  the  Act].14  The 
BACM  requirement  must  be 
implemented  within  4  years  after  the 
area  is  reclassified  [section  189(b)(1)(B) 
of  the  Act].  Second,  the  State  must 
submit  a  SEP  revision  within  4  years 
after  reclassification  of  the  area  (within 
18  months  after  reclassification  for 
failure  to  attain)  that  includes  a 
demonstration  that  the  plan  will  attain 
the  PM-10  NAAQS  by  December  31, 

2001  (see  sections  188(c)(2), 
189(b)(l)(A)(i),  and  189(b)(2)  of  the 
Act].15  Third,  section  189(b)(3)  of  the 
Act  provides  that  “for  any  Serious  Area, 
the  terms  ‘major  source’  and  ‘major 
stationary  source’  include  any  stationary 
source  or  group  of  stationary  sources 
located  within  a  contiguous  area  and 
under  common  control  that  emits,  or 
has  the  potential  to  emit,  at  least  70  tons 
per  year  of  PM-10.”  This  provision 
requires,  among  other  things,  smaller 
new  and  modified  sources  (those  with 
the  potential  to  emit  70  tons  per  year  or 
greater,  rather  than  100  tons  per  year  or 


14  As  with  RACM  and  RACT,  BACT  is  a  subset  of 
the  overarching  BACM  requirement.  The  BACT 
generally  refers  to  the  technological  control 
measures  which  apply  to  large  stationary  sources. 
Thus,  any  reference  to  BACM  herein  implicitly 
includes  BACT. 

15  Alternatively,  the  State  must  demonstrate  that 
attainment  by  December  31,  2001,  is  impracticable, 
that  the  plan  provides  for  attainment  by  the  most 
expeditious  alternative  date  practicable  (but  no 
more  than  5  years  after  the  serious  area  attainment 
date),  and  that  the  section  168(e)  of  the  Act 
requirements  for  receiving  an  extension  of  the 
attainmet  date  have  been  satisfied  (i.e.,  the  plan 
includes  the  most  stringent  measures  that  are 
included  in  the  implementation  plan  of  any  State 
or  are  achieved  in  practice  in  any  State  and  can 
feasibly  be  implemented  in  the  area)(see  section  189 
(b)(l)(AHil)  of  the  Act).  Areas  that  are  reclassified 
under  section  188(b)(2)  of  the  Ad  following  failure 
to  attain  must  submit  attainment  demonstarations 
within  18  months  after  reclassification  to  serious 
(see  section  189(b)(2)  of  the  Act). 
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greater)  to  obtain  section  172(c)(5)  of  the 
Act  construction  permits  which  include 
requirements  to  comply  with  lowest 
achievable  emission  rates  and  to  obtain 
emission  offsets  (see  sections  172(c)(5) 
and  173  of  Actl. 

Where  an  area  is  being  reclassified  to 
serious,  it  may  be  reasonable  for  States 
to  consider  the  relationship  of  RACM  to 
BACM  for  the  affected  sources.  The  EPA 
discussed  this  relationship  in  the 
proposal  for  today’s  action  (see  56  FR 
58660-58661;  Nov.  21, 1991).  The  EPA 
anticipates  that  BACM  for  area  sources 
will  generally  be  additive  to  or  not 
significantly  incompatible  with  RACM 
for  these  sources.16  Therefore,  the 
moderate  area  SIP’s  for  the  areas  which 
EPA  is  reclassifying  should  continue  to 
implement  the  requirements  for  the 
application  of  RACM  to  appropriate 
sources.  After  reclassification  to  serious, 
additional  regulations  which  require 
BACM  must  be  adopted  and  submitted 
within  18  months  and  implemented 
within  4  years,  as  stated  above. 

VII.  Miscellaneous 

A.  Executive  Orders 

Under  Executive  Order  12291,  EPA 
has  determined  that  this  action  is  not 
"major”  because  reclassification  of  the 


areas  does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more, 
would  not  cause  a  major  increase  in 
prices,  and  would  not  have  a  significant 
adverse  impact  on  competition  or  the 
ability  of  United  States  enterprises  to 
compete  with  foreign  enterprises.  This 
notice  and  the  November  21, 1991 
proposal  were  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  as 
required  by  Executive  Order  12291.  Any 
written  comments  from  OMB  and 
written  EPA  responses  to  those 
comments  are  included  in  the  docket. 
Similarly,  any  written  comments  from 
OMB  regarding  today's  final  action,  and 
any  written  responses,  have  been  placed 
in  the  docket.  This  action  does  not 
contain  any  information  collection 
requirements  subject  to  OMB  review 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  sections  3501  et  seq.). 

A  federalism  assessment  under 
Executive  Order  12612  is  not  required 
for  this  action  since  this  action  was 
directed  under  section  188(b)(1)(A)  of 
the  Act. 

B.  Regulatory  Flexibility  Act 
Under  5  U.S.C.  section  605(b),  the 
Administrator  has  certified  that 
redesignations  do  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities  (see  46  FR  , 
8709).  Because  the  regulatory  impact  of 
reclassifications  under  section  188(b)  of 
the  Act  is  no  different  substantively 
from  that  associated  with  designations, 
such  actions  are  also  not  expected  to 
have  significant  impacts  on  small 
entities. 

List  of  Subjects  in  40  CFR  Part  81 

Air  pollution  control,  National  parks. 
Wilderness  areas. 

Dated:  November  18, 1992. 

William  K.  Reilly, 

Administrator. 

PART  81— [AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7407,  7501-7515, 

7601. 

2.  Section  81.305  is  amended  by 
revising  the  table  for  California — PM-10, 
to  read  as  follows: 

$81,305  California. 


California.— PM-10.  Nonattainment  Areas 


Designated  area 

Designation 

Classification 

Date 

Type 

Date 

Type 

Inyo  County 

Owens  Valley  planning  area  . 

! 

11/16/90 

Nonattainment 

02/08/93 

Serious. 

Hydrologic  Unit  #18090103 

San  Bernardino.  Inyo,  and  Kern  Counties 

Seartes  Valley  planning  area  . . 

11/15/90 

Nonattainment 

11/16/90 

Moderate. 

Hydrologic  Unit  #18090205 

Mono  County 

Mammoth  Lake  planning  area . 

11/15/90 

Nonattainment 

11/15/90 

Moderate. 

Includes  the  following’’ sections: 

a.  Sections  1-12, 17,  and  18  of  Township  T4S,  R28E; 

b.  Sections  25-36  of  Township  T3S,  R28E; 

c.  Sections  25-36  of  Township  T3S,  R27E; 

d.  Sections  1-18  of  Township  T4S.  R27E;  and 

e.  Sections  25  and  36  of  Township  T3S,  R26E 

Fresno.  Kern.  Kings,  Tulare,  San  Joaquin.  Stanislaus.  Madera  Counties 

11/15/90 

Nonattainment 

02/08/93 

Serious. 

Riverside.  Los  Angeles,  Orange,  and  San  Bernardino  Counties 

South  Coast  Air  Basin . 

11/15/90 

Nonattainment 

02/08/93 

Serious. 

Riverside  County  * 

Coachella  Valley  planning  area . 

11/15/90 

Nonattainment 

02/08/93 

Serious. 

Imperial  County 

Imperial  Valley  planning  area . 

11/16/90 

Nonattainment 

11/16/90 

Moderate. 

11/15/90 

Unclassiflable 

14  The  EPA  also  discussed  the  relationship 
between  RACM  and  BACM  in  the  "General 
Preamble  to  Title  I  of  the  1990  Clean  Air  Act 
Amendments."  37  FR  13544  (April  16, 1992). 
Specifically,  EPA  indicated  that  it  may  be 
reasonable  for  States  containing  areas  that  will  be 


reclassified  as  serious  to  consider  the  compatibility 
of  RACM  and  RACT  with  BACM  and  BACT  that 
ultimately  will  be  implemented  under  the  serious 
area  plans  for  these  areas.  The  EPA  indicated  that 
States  containing  such  areas  need  not  require  major 
changes  to  control  systems  for  specific  stack  and 


process  sources  in  the  affected  moderate  area  SIP’s 
where  they  demonstrate  that  such  changes  will  be 
significantly  incompatible  with  the  application  of 
BACT-level  control  systems. 
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•  •  •  *  *  3.  Section  81.329  is  amended  by  §*1.329  Nevada. 

revising  the  table  for  Nevada — PM— 10,  *  *  * 

to  read  as  follows: 


Nevaoa. — PM— 1 0  Nonattainment  Areas 


Designated  area 

Designation 

Classification 

Date 

Type 

Date 

Type 

Washoe  County 

Reno  planning  area .. - - - — ■ — . . . — 

Hydrographic  area  87 

11/15/90 

Nonattainment 

11/15/90 

t 

Moderate 

Clartc  County 

Las  Vegas  planning  area  - - - - - - - - 

Hydrographic  Area  212 

Rest  of  State  - : - - - — - - - — — — — - - 

11/15/90 

11/15/90 

Nonattamment 

Undasslfiabie 

02/08/93 

Serious. 

a  •  •  *  • 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  172  and  173 

[Docket  No.  HM-198A;  Arndt  Nos.  172-125 
and  173-227] 

RIN  2137-AB31 

Elevated  Temperature  Materials; 
Revisions  and  Response  to  Petitions 
for  Reconsideration 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 

ACTION:  Final  rule:  revisions  and 
response  to  petitions  for 
reconsideration. 

SUMMARY:  In  response  to  petitions  for 
reconsideration,  this  final  rule  provides 
regulatory  relief  from  the  final  rule  for 
materials  posing  a  hazard  due  to  their 
being  offered  for  transportation  or 
transported  at  elevated  temperatures.  It 
offers  exceptions  from  packaging 
requirements  for  asphalt  kettles  and 
authorizes  continued  use  of  certain 
packaging  now  in  service  for  the 
transportation  of  elevated  temperature 
materials.  In  addition,  this  final  rule 
contains  editorial  and  technical 
corrections  to  the  final  rule. 

EFFECTIVE  DATE:  January  8, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beth  Romo,  Office  of  Hazardous 
Materials  Standards,  (202)  366—4488, 
lames  K.  O'Steen,  or  William  Gramer. 
Office  of  Hazardous  Materials 
Technology,  (202)  366-4545,  U.S. 
Department  of  Transportation,  400 
Seventh  Street  SW.,  Washington.  DC 
20590-0001. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  October  2, 1991  (56  FR  49980).  the 
Research  and  Special  Programs 
Administration  (RSPA)  published  a 
final  rule  under  Docket  HM-198A 
entitled  “Elevated  Temperature 
Materials”.  Under  this  final  rule,  RSPA 
adopted  regulations  for  materials  which 
pose  a  hazard  due  to  their  being  offered 
for  transportation  or  transported  at 
elevated  temperatures.  Included  were 
materials  in  a  liquid  phase  having 
temperatures  at  or  above  100  °  C  (212  ° 

F)  and  materials  in  a  solid  phase  having 
temperatures  at  or  above  240  °  C  (464  ° 
F).  Also  subject  to  the  new  regulations, 
as  flammable  liquids,  were  materials  in 
a  liquid  phase  with  flash  points  at  dr 
above  37.8  0  C  (100  °  F)  which  are 
intentionally  heated  and  offered  for 
transportation  or  transported  in  bulk 
quantities  at  or  above  their  flash  points. 


The  new  regulations  imposed  hazard 
communication,  classification,  and 
performance  packaging  requirements  on 
materials  in  bulk  packagings  which  are 
intentionally  heated  before  or  during 
transportation.  The  final  rule  authorized 
existing  equipment  to  be  used  for 
significant  periods  of  time  if  in 
compliance  with  certain  minimum 
performance  standards.  Certain 
exceptions  were  provided  for 
environmentally-heated  materials, 
materials  in  non-bulk  packagings,  solid 
elevated  temperature  materials,  and 
molten  metals  and  molten  glass 
transported  in  rail  cars. 

RSPA  received  numerous  petitions  for 
reconsideration  requesting  a  delay  in 
the  compliance  dates  contained  in  the 
final  rule  to  allow  affected  entities 
sufficient  time  to  come  into  compliance 
with  the  new  requirements.  On 
December  31, 1991  (56  FR  67542),  RSPA 
published  a  delay  of  compliance  dates 
for  certain  packaging  provisions.  RSPA 
also  clarified  that  transition  dates 
provided  in  §  171.14(b)(3)  and  (b)(4),  as 
adopted  under  Docket  HM-181 
(December  20, 1991;  56  FR  66124)  for 
compliance  with  new  hazard 
communication  and  classification 
requirements,  also  apply  to  elevated 
temperature  materials.  Therefore, 
although  the  Docket  HM-198A  final 
rule  was  effective  March  30, 1992,  the 
transitional  provisions  of  §  171.14(b)(3) 
and  (b)(4)  allow  a  delay  of  compliance 
dates  for  classification  and  hazard 
communication  requirements  for 
elevated  temperature  materials  until 
October  1, 1993,  except  for  placarding 
requirements  which  are  not  mandatory 
until  October  1, 1994. 

II.  Petitions  for  Reconsideration 

RSPA  received  seventeen  petitions  for 
reconsideration  to  the  final  rule.  Each 
petition  requested  revisions  to  the 
packaging  requirements,  especially  for 
asphalt  and  bitumen.  All  petitions  for 
reconsideration  have  been  considered  in 
preparing  this  document.  Based  on  the 
merit  of  petitions,  RSPA  is  revising 
certain  provisions  of  the  regulations. 
These  revisions  are  discussed  in  detail 
in  the  section-by-section  review. 

Except  as  adopted  herein,  all  petitions 
for  reconsideration  received  by  RSPA 
regarding  issues  addressed  in  the  final 
rule  published  on  October  2. 1991 
(Docket  HM-198A)  are  hereby  denied. 
Any  subsequent  submission  regarding 
issues  relating  to  this  rulemaking  must 
be  filed  as  petitions  for  rulemaking  in 
conformance  to  49  CFR  106.31. 

These  amendments  clarify  and  correct 
certain  provisions  of  the  final  rule  in 
response  to  petitions  for 
reconsideration.  These  changes  impose 


no  new  regulatory  burden  on  any  person 
and  provide  relief  from  existing 
requirements;  therefore,  notice  and 
public  comment  are  unnecessary  and 
good  cause  exists  to  make  these 
amendments  effective  less  than  30  days 
following  publication. 

III.  Regulatory  Review  Issues 

In  response  to  the  President’s  January 
28. 1992  announcement  of  a  federal 
regulatory  review,  DOT  published  a 
notice  on  February  7, 1992  (57  FR  4744) 
soliciting  public  comments  on  the 
Department’s  regulatory  programs. 

RSPA  received  three  comments 
concerning  Docket  HM-198A.  Two  of 
the  comments  reiterated  earlier  petitions 
requesting  revisions  to  venting 
requirements  and  exemption  of  asphalt 
and  bitumen  from  the  regulations. 
RSPA’s  response  to  these  comments  is 
discussed  in  the  section-by-section 
review.  The  third  comment  requested 
that  consistency  be  maintained  between 
domestic  and  international  provisions. 
RSPA  has  and  will  continue  to 
harmonize  regulatory  requirements  with 
international  requirements  as  much  as 
possible.  International 
recommendations  for  the  transportation 
of  elevated  temperature  materials  are 
under  consideration  by  the  UN 
Committee  of  Experts  on  the  Transport 
of  Dangerous  Goods.  A  U.S.  paper 
patterned  after  the  RSPA’s  regulations 
on  elevated  temperature  materials  is  the 
basis  for  UN  consideration  of 
international  regulations  of  ETMs. 

Section-by-Section  Review 

The  following  section-by-section 
review  addresses  revisions  to  the 
October  2, 1991  final  rule. 

Section  172.101 

Editorial  corrections  are  made  to  two 
entries  in  the  Hazardous  Materials 
Table.  Because  §  173.247  was 
restructured  for  consistency  with  other 
bulk  packaging  sections,  the  entry 
“Elevated  temperature  material,  solid, 
n.o.s.”  is  revised  to  reference  the 
redesignated  paragraph.  The 
identification  number  for  the  entry 
“Flammable  liquid,  elevated 
temperature  material,  n.o.s."  is  revised 
to  read  “NA9276’’.  The  previous 
identification  number  “NA9275”  was 
assigned  to  regulated  medical  waste. 
Because  of  the  earlier  hazard 
communication  transition  dates 
required  for  regulated  medical  waste, 
"NA9275”  is  being  continued  as  the 
identification  number  assigned  to 
regulated  medical  waste. 
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Section  172.203 

Paragraph  (g)(3)  is  revised  to  correct  a 
section  reference. 

Section  172.325 

The  requirement  for  each  bulk 
package  containing  an  elevated 
temperature  material  (ETM)  to  be 
marked  “HOT”  (or  “MOLTEN 
ALUMINUM”  or  "MOLTEN  SULFUR”) 
on  each  side  and  each  end  is  revised  to 
require  the  marking  only  on  two 
opposing  sides.  This  revision  is 
consistent  with  additional  marking 
requirements  for  other  materials,  such 
as  materials  poisonous  by  inhalation. 

A  final  rule  issued  October  1, 1992 
under  Dockets  HM-181  and  HM-189 
added  a  domestic  exception  from  the 
Class  9  placarding  requirements.  Under 
this  exception,  placards  are  not  required 
on  bulk  packagings  containing  elevated 
temperature  materials  in  Class  9  if  the 
package  is  marked  on  each  side  and 
each  end  with  the  appropriate 
identification  number  on  an  orange 
panel  or  a  white-square-on-point 
display  configuration.  The  adoption  of 
this  domestic  exception  from  Class  9 
placarding  requirements  provides 
economic  and  regulatory  relief. 

In  this  document,  a  new  paragraph  (c) 
is  added  to  allow  the  word  “HOT”  to  be 
displayed  in  the  upper  corner  of  the 
same  white-square-on-point  display 
configuration  used  for  the  identification 
number.  The  50  mm  (2  inches) 
minimum  height  prescribed  for  the 
letters  in  the  word  “HOT”  applies  to  all 
bulk  packagings,  including  rail  cars, 
under  this  provision.  However,  the  100 
mm  (3.9  inches)  minimum  height  for 
rail  car  markings,  as  specified  in 
§  172.302,  still  applies  if  the  word 
“HOT”  is  marked  on  the  rail  car  itself 
or  on  a  plain  white-square-on-point 
display  configuration. 

Section  173.247 

The  format  of  this  section  is 
restructured  for  consistency  with  the 
bulk  packaging  sections  adopted  in  a 
final  rule  issued  December  20, 1991 
under  Docket  HM-181.  The 
introductory  text  clarifies  that,  on  or 
after  October  1, 1993,  bulk  packagings 
must  meet  all  requirements  in  paragraph 
(g)  unless  otherwise  excepted. 

The  packaging  authorizations  in 
paragraphs  (a)  and  (c)  remain 
unchanged,  but  the  paragraphs  are 
restructured.  In  paragraph  (b),  RSPA  is 
providing  an  exception  to  permit  the 
use  of  hat  shaped  or  open  channel 
stiffening  rings  on  carbon  steel  tanks 
used  to  transport  ETMs  because  the 
elevated  temperatures  prevent 
accumulation  of  moisture  which  can 


cause  corrosion  under  the  hat  shaped  or 
open  channel  stiffening  rings. 

Several  petitioners  requested 
clarification  whether  cargo  tanks  must 
conform  to  the  current  MC  300  series 
specifications  and  then,  after  September 
30, 1993,  DOT  400  series  specifications. 
Until  September  30, 1993,  non¬ 
specification  cargo  tanks  intended  for 
ETTM  service  may  be  built  either  to  the 
accident  damage  resistance  and 
structural  integrity  levels  of  the  MC  306, 
MC  307  or  MC  312  series  tanks  or  the 
DOT  400  series  tanks.  Tanks  built  after 
that  date  must  meet  both  accident 
damage  resistance  and  structural 
integrity  requirements  specified  for  DOT 
400  series  cargo  tank  motor  vehicles. 
Specification  packagings  that  are  being 
manufactured  for  the  transport  of  ETMs 
must  be  authorized  for  current 
construction. 

Petitioners  also  asked  RSPA  to 
confirm  that  self-closing  stop  valves  and 
gauging  devices  on  packages  containing 
viscous  materials  such  as  asphalt  and 
molten  sulfur  do  not  have  to  conform  to 
requirements  for  MC  300  or  DOT  400 
series  cargo  tanks.  This  is  correct  for  a 
non-specification  packaging  built  with 
structural  design  and  accident  damage 
resistance  equivalent  to  specification 
packaging. 

Petitioners  stated  that  most  asphalt 
and  bitumen  kettles  have  a  capacity 
between  400  and  600  gallons  (2086  and 
3129  L).  According  to  petitioners, 
imposing  current  closure  requirements 
on  these  packagings  would  cause  great 
expense.  Petitioners  stated  that  kettles 
carry  smaller  quantities  of  asphalt  and 
bitumen  and  thus  do  not  pose  a 
significant  transportation  hazard.  RSPA 
agrees  that  smaller  quantities  of  asphalt 
and  bitumen  pose  a  lesser  potential 
hazard  and,  d«e  to  a  wide  usage  of  this 
type  of  packaging  in  transportation,  it  is 
important  to  recognize  the  unique 
characteristics  of  asphalt  and  bitumen 
kettles.  Therefore,  RSPA  is  providing 
specific  packaging  exceptions  for 
kettles.  These  exceptions  may  be 
broadly  categorized  as  imposing  certain 
minimal  requirements  on  existing 
kettles  and  providing  incentives  for 
future  construction  of  kettles  with  high 
overturn  stability. 

Paragraph  (e)  contains  new  packaging 
requirements  for  asphalt  and  bitumen 
kettles  and  provides  exceptions  for 
kettles  manufactured  to  certain  stability 
and  capacity  requirements.  A  kettle,  as 
defined  by  die  National  Roofing 
Contractors  Association  (NRCA),  is  a 
portable  heating  apparatus  used  for 
melting  various  bituminous  products, 
such  as  asphalt,  used  in  the  roofing  and 
paving  industries.  It  is  designed  to  be 
loaded  through  an  opening  on  its  top. 


which  is  covered  by  a  metal  lid.  Burner 
units  are  typically  fueled  by  LP  gas, 
kerosene,  or  diesel  fuel.  Kettles  typically 
range  in  capacity  for  132  to  5678  L  (35 
to  1500  gallons)  and,  depending  on  the 
size  of  the  kettle,  can  have  up  to  three 
axles.  Kettles  may  be  trailer  or  skid 
mounted  for  truck  transport  to  job  sites 
or  for  use  during  road  and  highway 
construction  and  repair. 

The  NRCA  also  provided  an  analysis 
of  the  center  of  gravity  of  a  half-filled 
“typical  kettle  model”  having  high 
overturn  stability.  Overturn  stability  can 
be  analytically  represented  by 
calculating  the  ratio  of  kettle  track- 
width  to  loaded  center  of  gravity  (CG) 
height.  Track-width  is  the  distance 
measured  between  the  outer  edge  of  the 
kettle  tires.  CG  height  is  measured 
perpendicularly  from  the  road  surface 
For  this  model  the  ratio  was  3:4. 

Because  this  ratio  is  simple  to  calculate 
and  provides  an  objective  way  to 
compare  overturn  stability  of  various 
kettle  designs,  RSPA  is  adopting  this 
ratio  as  a  guide  for  determining 
exceptions  from  the  packaging 
requirements  of  paragraph  (g)  for  kettles. 
The  NRCA  petition  also  stated  that 
“larger  kettles”  of  similar  design  are 
even  more  stable.  RSPA  agrees  that 
kettles  with  a  high  overturn  stability 
have  a  reduced  probability  of  single 
vehicle  accidents  due  to  overturn  and 
should  be  excepted  from  the  overturn 
requirements.  In  view  of  this,  RSPA 
encourages  future  construction  of  kettles 
having  a  ratio  of  track-width  to  fully 
loaded  CG  height  greater  than  2:5  and  is 
providing  certain  exceptions  from  the 
requirements  in  paragraphs  (g)(2)  and 

(g)(6). 

In  paragraph  (e)(1),  low  stability 
kettles  with  a  ratio  of  track-width  to 
fully  loaded  CG  height  of  less  than  2:5 
must  meet  all  packaging  requirements  of 
paragraph  (g).  This  insures  that  kettles 
manufactured  on  or  after  October  1, 

1993  having  a  higher  probability  of 
overturn  must  meet  the  overturn 
protection  requirements.  Paragraph 
(e)(1)  also  explains  the  method  to  be 
used  to  measure  track-width  and  center 
of  gravity  height  in  order  to  calculate 
the  roll  stability  ratio. 

In  paragraph  (e)(2)(i),  high  stability 
kettles  of  less  than  2650  L  (700  gallons) 
which  have  a  ratio  of  track-width  to 
fully  loaded  CG  height  of  2:5  or  more 
are  excepted  from  all  requirements  of 
paragraph  (g)(2),  and  rollover  protection 
requirements  of  paragraph  (g)(6), 
provided  closures  are  securely  closed 
during  transport  and  designed  to 
prevent  opening  and  expulsion  of  the 
lading  in  a  rollover  accident.  RSPA  is 
granting  this  exception  to  encourage 
future  manufacture  of  kettles  which 
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have  a  lower  probability  of  overturn 
and,  therefore,  less  need  for  overturn 
protection  and  closure  requirements. 
Paragraph  (e)(2)(ii)  provides  larger 
kettles  having  a  capacity  of  2650  L  (700 
gallons)  or  more  and  a  ratio  of  track- 
width  to  fully  loaded  CG  height  of 
greater  than  2:5  an  exception  from  the 
requirements  for  leak  tightness  in 
paragraph  (g)(2)  and  the  rollover 
protection  requirements  of  paragraph 
(g)(6).  - 

Paragraph  (f)  requires  that  any  bulk 
packaging  intended  for  ETM  service, 
which  is  not  authorized  in  paragraphs 
(a)  through  (e),  meet  the  packaging 
requirements  of  paragraph  (g)  on  or  after 
October  1, 1993.  The  revised  packaging 
standards  for  ETMs  are  contained  in 
paragraph  (g). 

Petitioners  expressed  concern  over 
whether  pressure  or  vacuum  control 
devices  or  vents  are  required  on  all  ETM 
packagings.  Such  devices  are  required 
only  under  certain  conditions,  as 
clarified  in  paragraph  (g)(1).  When  such 
devices  are  required,  they  must  be  of  a 
self-reclosing  nature. 

One  petitioner  asked  RSPA  to  allow 
tanks  with  no  vents  if  they  are 
constructed  to  withstand  any  vacuum  or 
pressure  which  might  occur  under 
extreme  circumstances.  The  provisions 
in  the  final  rule  for  pressure  and 
vacuum  control  equipment  do  not 
require  venting  if  the  pressure  within 
the  tank  increases  or  decreases  less  than 
10%  or  if  the  tank  was  built  to 
withstand  a  full  vacuum  (i.e.  100  kPa, 
14.5  psig  external  pressure).  RSPA  is 
reducing  the  pressure  of  14.7  psig  to 
14.5  psig  to  conform  to  the  accepted 
values  for  an  atmosphere  of  pressure  as 
found  in  §  171.10. 

Paragraphs  (g)(l)(i)  and  (g)(l)(ii) 
prescribe  general  requirements  and 
exceptions  for  pressure  and  vacuum 
control  equipment.  Absolute  pressures 
should  be  used  to  calculate  changes  in 
order  to  obtain  meaningful  differences. 

Paragraph  (g)(l)(i)  is  revised  to  clarify 
what  temperature  range  must  be  used  to 
determine  eligibility  for  an  exception 
from  installing  pressure  control 
equipment  on  packagings  transporting 
ETMs.  The  final  rule  requires  that  such 
equipment  must  “prevent  rupture  *  *  * 
from  heating,  including  fire 
engulfment”;  however,  because  no 
specific  temperature  range  would  apply 
in  all  situations,  a  specific  pressure  rise 
cannot  be  calculated.  Under  this 
exception,  packagings  containing 
elevated  temperature  materials  having 
low  vapor  pressure  at  high  temperatures 
(including  temperatures  encountered  in 
a  fire  engulfment  scenario)  may  be 
excepted  from  pressure  control 
equipment  because  of  the  low  risk  of 


packaging  rupture  due  to  vapor  pressure 
rise  of  the  lading  in  a  fire  engulfment 
scenario.  Therefore,  a  specific 
temperature  range,  extending  from  the 
lowest  designed  operating  temperature 
to  the  temperature  encountered  in  a  fire 
engulfment  scenario,  is  provided  to 
calculate  if  an  exception  from  pressure 
control  equipment  is  authorized. 

A  corresponding  revision  in 
paragraph  (g)(l)(ii)  clarifies  the 
temperature  range  to  be  used  in 
determining  any  exception  from 
installing  vacuum  control  equipment. 
Again,  because  no  specific  temperature 
range  for  cooling  is  required  in  the  final 
rule,  a  specific  pressure  decrease  cannot 
be  calculated.  Revised  paragraph 
(g)(l)(ii)  clarifies  that  if  pressure  in  a 
packaging  decreases  less  than  10 
percent  due  to  a  lading  temperature 
drop  from  the  highest  designed 
operating  temperature  to  the  lowest 
temperature  expected  during  transport, 
no  vacuum  control  equipment  is 
required.  Therefore,  the  largest  pressure 
change  expected  during  a  shipment 
must  be  considered  before  an  exception 
from  vacuum  control  equipment  is 
authorized. 

In  paragraph  (g)(l)(iii),  RSPA  is 
authorizing  the  use  of  permanent 
openings  and  frangible  safety  vents  for 
transport  by  highway  and  safety  vents 
for  transport  by  rail  if  viscous  lading 
will  cause  fouling  of  the  reclosing 
valves.  The  maximum  size  allowed  for 
a  permanent  opening  on  pressure  and 
vacuum  control  devices  is  increased 
from  a  diameter  of  38  mm  (1.5  inches) 
to  a  maximum  effective  area  of  22  cm2 
(3.4  in2).  This  change  is  the  equivalent 
of  increasing  the  maximum  diameter 
allowed  for  a  circular  permanent 
opening  to  53  cm  (2.08  inches)  and 
permits  greater  flexibility  fb  use  opening 
shapes  other  than  circular  openings. 

This  increase  is  based  on  the  merit  of 
petitions  citing  the  current  industry 
practice  of  using  two-inch  nominal  pipe 
(two-inch  nominal  pipe  has  a  2.0625- 
inch  diameter)  as  a  means  of  venting 
ETM  vapors  during  transport.  Further, 
for  bulk  packagings  transporting  asphalt 
and  bitumen,  RSPA  is  authorizing  an 
opening  with  a  maximum  effective  area 
of  46  cm2  (7.4  in2),  which  is  the 
equivalent  of  increasing  the  maximum 
diameter  allowed  for  a  circular 
permanent  opening  to  7.8  cm  (3.07 
inches),  allows  an  opening  with  a  three- 
inch  nominal  pipe  diameter  (three-inch 
nominal  pipe  has  a  3.068-inch 
diameter).  This  accommodates  certain 
tanks  having  three-inch  nominal  pipe 
vents  and  provides  consistency  with  the 
National  Fire  Protection  Association 
(NFPA)  385  recommendation  that  "at 
least  2  inch  nominal  pipe"  be  used  for 


venting  asphalt  and  bitumen  tanks.  A 
three-inch  diameter  opening  will  allow 
sufficient  venting  of  vapors  during 
transport  and  will  prevent  large 
amounts  of  ETM  from  being  released 
suddenly  in  an  overturn.  However, 

RSPA  is  not  adopting  the  NFPA’s  open- 
ended  minimum  of  "at  least  two 
inches.”  If  no  maximum  opening  size  is 
specified,  potentially  large  permanent 
openings  would  be  authorized, 
conflicting  with  RSPA’s  intent  to 
prevent  significant  release  of  lading  in 
an  overturn. 

The  provision  for  installing  frangible 
safety  vents  instead  of  permanent 
openings  is  based  on  the  merit  of  a 
petition  from  the  Sulphur  Institute.  All 
pressure  and  Vacuum  control  devices 
must  prevent  release  of  lading  during 
normal  transport  conditions  due  to 
splashing  or  surging  of  the  lading. 

The  final  rule  required  marking  the 
manufacturer’s  name,  date  of 
manufacture,  design  temperature  range, 
and  maximum  product  weight  on  each 
packaging  used  to  transport  ETMs  and 
specified  the  size  of  the  markings  to  be 
at  least  9.5  mm  (0.375  inches).  RSPA 
received  several  petitions  requesting  a 
reduction  in  the  minimum  size  of  the 
characters  to  4.8  mm  (3/ib  inch)  for 
consistency  with  the  size  of  characters 
required  on  manufacturer  identification 
plates  for  certain  DOT  specification 
packagings.  RSPA  agrees  and  is 
reducing  the  minimum  size  requirement 
to  4.8  mm  (Vib  inch). 

The  requirement  to  mark  "nominal 
capacity”  is  removed,  and  a  provision  to 
mark  “volumetric  capacity”  as  an 
alternative  to  maximum  product  weight 
is  added.  In  response  to  a  petition  from 
the  Sulphur  Institute,  paragraph  (g)(5) 
also  is  revised  to  provide  an  alternative 
marking  "load  limit”  instead  of 
“maximum  product  weight”  for  tank 
cars.  "Load  limit”  means  the  maximum 
allowable  weight  on  rail  minus  the  tare 
weight  of  the  tank  car.  For  example,  if 
the  maximum  allowable  weight  on  rail 
is  263,000  pounds  and  if  the  tank 
weighs  63,000  pounds,  the  load  limit  is 
200,000  pounds. 

The  exception  in  paragraph  (g)(l)(iii) 
allowing  permanent  openings  is 
repeated  in  paragraph  (g)(2).  Paragraph 
(g)(3)  is  revised  for  clarification,  and 
paragraph  (g)(4)  is  unchanged.  One 
petitioner  questioned  whether  bottom- 
fired  kettles  having  a  spray  wand  and 
similar  road  oil  application  equipment 
used  to  seal  cracks  would  be  considered 
as  sprayers.  RSPA  considers  this 
equipment  to  be  spraying  equipment; 
therefore,  such  equipment  is  excepted 
from  accident  damage  protection 
requirements.  Paragraph  (g)(6)  is  revised 
to  clarify  that  spraying  equipment  and 
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road  oil  application  equipment  are  not 
required  to  be  protected;  however,  other 
applicable  parts  of  the  packaging  must 
be  appropriately  protected. 

New  paragraph  (g)(7)  is  added  to 
Clarify  that  the  continued  manufacture 
of  packagings  listed  in  paragraphs  (a) 
through  (c)  is  not  authorized  if 
construction  of  those  packagings  is 
prohibited  elsewhere  in  the  HMR. 

Many  of  the  petitioners  asked  RSPA 
to  extend  its  grandfathering  provisions 
for  continued  use  of  existing  equipment 
from  20  years  to  up  to  40  years,  while 
others  asked  for  unlimited  life. 
Petitioners  representing  the  asphalt 
industry  claimed  that,  because  asphalt 
is  transported  short  distances  only  three 
to  six  months  of  the  year,  the  usable  life 
of  an  asphalt  packaging  is  greater  than 
20  years. 

Asphalt  industry  petitioners  cited  an 
exemplary  safety  record  as  the  basis  for 
requesting  relief  from  the  retrofit  and 
limited  grandfathering  provisions  of  the 
final  rule.  One  petitioner  claimed  that 
retrofitting  existing  asphalt  and  bitumen 
packagings  to  meet  accident  damage 
protection  requirements  would  cost  as 
much  as  $10,000  per  unit.  Another 
petitioner  stated  that  of  the 
approximately  10,000  asphalt  cargo 
tanks  in  service,  only  a  small  fraction 
are  built  to  MC  306  specifications.  The 
majority  of  these  cargo  tanks  are  used  to 
transport  previously  unregulated 
asphalt.  One  petitioner  estimated  that 
up  to  9,000  tanks  would  require  a 
partial  retrofit  to  serve  but  their  20-year 
lives,  presenting  serious  difficulties  for 
the  road  construction  industry  and 
resulting  in  higher  roadway 
construction  and  maintenance  costs. 
Asphalt  industry  petitioners  asked 
RSPA  to  allow  cargo  tanks  built  prior  to 
March  1993  to  be  used  without  retrofit 
for  the  duration  of  their  20-year  service 
lives  and,  further,  to  consider  extending 
the  service  lives  for  these  tanks  to  up  to 
40  years. 

RSPA  believes  the  petitions  are  of 
sufficient  merit  to  allow  the  continued 
use  of  packagings  in  elevated 
temperature  material  service  which 
were  manufactured  before  October  1, 
1993,  if  the  packagings  meet  the  general 
packaging  requirements  of  subparts  A 
and  B  of  part  173.  In  addition.  RSPA  is 
removing  the  marking  and  accident 
damage  retrofit  requirements  for  asphalt 
and  bitumen  packagings.  However,  to 
promote  safety,  RSPA  encourages  the 
cargo  tank  owners  to  add  accident 
damage  protection  whenever 
practicable,  such  as  when  a  packaging  is 
undergoing  major  repair  or 
reconditioning. 

Paragraph  (K)  provides  exceptions 
from  certain  packaging  requirements. 


The  Truck  Trailer  Manufacturers 
Association  asked  whether  existing 
cargo  tanks  designed  for  the 
transportation  of  molten  sulphur, 
dimethyl-terephthalate  and  phthalic 
anhydride  may  continue  in  service  if  in 
compliance  only  with  the  closure 
requirement  by  March  30, 1995.  This  is  ' 
correct.  RSPA  realizes  that  many 
packagings  currently  in  ETM  service 
will  not  be  authorized  for  new 
construction  on  or  after  October  1. 1993. 
However,  paragraph  (h)(1)  is  revised  to 
clarify  that  such  packagings  may 
continue  in  ETM  service  if  the  closure 
requirements  of  paragraph  (g)(2)  are  met 
by  March  30, 1995,  and  if  the  packaging 
conforms  to  the  general  packaging 
requirements  in  subparts  A  and  B  of 
part  173. 

As  mentioned  earlier,  petitioners 
stated  that  most  asphalt  and  bitumen 
kettles  have  a  capacity  between  400  and 
600  gallons  (1515  and  2270  L).  RSPA 
believes  that  smaller  quantities  of 
asphalt  and  bitumen  pose  a  lesser 
potential  hazard  and,  due  to  a  wide 
usage  of  this  type  of  packaging  in 
transportation,  it  is  important  to 
recognize  the  unique  characteristics  of 
asphalt  and  bitumen  kettles.  Therefore, 
in  this  document,  RSPA  is  providing 
specific  packaging  exceptions  for  kettles 
which  will  result  in  economic  relief  to 
industry.  These  exceptions  may  be 
broadly  categorized  as  imposing  certain 
minimal  requirements  on  existing 
kettles  and,  as  discussed  earlier, 
providing  incentives  for  future 
construction  of  kettles  with  high 
overturn  stability. 

Paragraph  (h)(2)  provides  exceptions 
for  asphalt  or  bitumen  kettles 
manufactured  before  October  1, 1993. 
Kettles  transporting  asphalt  and 
bitumen  and  having  less  than  2650  L 
(700  gallons)  total  capacity  are  excepted 
in  paragraph  (h)(2)(i)  from  general 
packaging  requirements  of  this  section 
except  for  securing  closures  during 
transport.  Lids,  closures,  and  covers  on 
these  packagings  must  be  secured  by 
March  30, 1995  in  such  a  way  as  to 
resist  opening  in  the  event  of  overturn. 
By  this  date,  all  other  ETM  packagings 
in  service  before  October  1, 1993  must 
be  retrofitted  with  closures  which  fully 
meet  the  requirements  of  paragraph 

(g)(2). 

Under  paragraph  (h)(2)(ii),  kettles 
having  a  capacity  of  2650  L  (700 
gallons)  or  greater  and  in  service  before 
October  1, 1993  must  meet  certain 
closure  requirements  in  paragraph  (g)(2) 
by  October  1, 1995.  These  packagings 
may  continue  in  service  for  as  long  as 
they  conform  to  the  general  packaging 
requirements  in  subparts  A  and  B  of 
part  173. 


The  exceptions  in  paragraphs  (h)(3) 
and  (h)(4)  for  molten  metals  and  molten 
glass  by  rail,  and  solid  elevated 
temperature  materials  remain 
unchanged  from  the  final  rule. 

49  App.  U.S.C.  1804(a)(4)  (A)  and  (B) 

In  February  28, 1991  final  rule  (56  FR 
8616),  RSPA  added  this  new 
preemption  standard  to  §  107.202  to 
mirror  the  statute^  Section  105(a)(5)  of 
the  HMTA,  as  amended  by  the 
HMTUSA,  provides  that  if  DOT  issues 
a  regulation  concerning  any  of  the 
covered  subjects  after  the  date  of 
enactment  of  the  HMTUSA  (November 
16, 1990),  DOT  must  determine  and 
publish  in  the  Federal  Register  the 
effective  date  of  the  Federal  preemption. 
That  effective  date  may  not  be  earlier 
than  the  90th  day  following  the  date  of 
issuance  and  not  later  than  two  years 
after  the  date  of  issuance. 

To  the  extent  that  the  requirements  of 
Docket  HM-198A  involve  covered 
subjects.  States,  political  subdivisions, 
or  Indian  tribes  may  only  establish, 
maintain,  and  enforce  laws,  regulations, 
or  other  requirements  concerning  such 
subjects  if  they  are  substantively  the 
same  as  the  requirements  in  Docket 
HM-198A.  In  a  May  13, 1992  final  rule 
(57  FR  20424),  RSPA  defined  the  phrase 
“substantively  the  same".  RSPA  has 
determined  that  the  effective  date  of 
Federal  preemption  for  these 
requirements  will  be  October  1, 1993. 

IV.  Regulatory  Analyses 

A.  Executive  Order  12291  and  DOT 
Begu’atory  Policies  and  Procedures 

This  final  rule  has  been  reviewed 
under  the  criteria  specified  in  §  1(b)  of 
Executive  Order  12291  and  (1)  is 
determined  not  to  be  a  major  rule  under 
Executive  Order  12291;  (2)  does  not 
require  a  Regulatory  Impact  Analysis; 
and  (3)  is  not  "significant"  under  DOT'S 
regulatory  policies  and  procedures  (44 
FR  11034).  This  final  rule  does  not 
impose  additional  requirements  and,  in 
fact,  provides  regulatory  and  economic 
relief  in  some  areas.  The  net  result  is 
that  costs  imposed  under  the  final  rule 
published  in  the  Federal  Register  on 
October  2. 1991  (56  FR  49980)  are 
reduced,  but  without  a  reduction  in 
safety.  The  original  regulatory 
evaluation  of  the  final  rule  has  been 
reexamined  but  not  modified.  The 
changes  made  under  this  rule  provide 
relief  and  will  not  result  in  an  adverse 
economic  impact  on  industry. 

B.  Executive  Order  12612 

This  action  has  been  analyzed  in 
accordance  with  Executive  Order  12612 
("Federalism”).  The  HMTA  contains  an 
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express  preemption  provisions  which 
RSPA  is  implementing  at  the  minimum 
level  necessary  to  achieve  the  objectives 
of  the  statute.  Therefore,  preparation  of 
a  Federalism  Assessment  is  not 
warranted. 

C.  Impact  on  Small  Entities 

Based  on  limited  information 
concerning  size  and  nature  of  entities 
likely  to  be  affected  by  this  rule,  1  certify 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

D.  Paperwork  Reduction  Act 

This  amendment  imposes  no  changes 
to  the  information  collection  and 
recordkeeping  requirements  contained 
in  the  October  2, 1991  final  rule  for 
§§  172.201  and  172.203,  which  were 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  44  U.S.C.  chapter  35. 

E.  Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

F.  National  Environmental  Policy  Act 

This  rule  has  been  reviewed  under  the 
National  Environmental  Policy  Act  (42 
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U.S.C.  4321  et  seq.)  and  does  not  require 
an  environmental  impact  statement. 

List  of  Subjects 
49  CFR  Part  172 

Hazardous  materials  transportation, 
Hazardous  waste.  Labeling,  Packaging 
and  containers,  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  173 

Hazardous  materials  transportation, 
Packaging  and  containers.  Radioactive 
materials.  Reporting  and  recordkeeping 
requirements.  Uranium. 

In  consideration  of  the  foregoing,  49 
CFR  parts  172  and  173  are  amended  as 
follows: 

PART  172— HAZARDOUS  MATERIALS 
TABLE,  SPECIAL  PROVISIONS, 
HAZARDOUS  MATERIALS 
COMMUNICATIONS,  EMERGENCY 
RESPONSE  INFORMATION,  AND 
TRAINING  REQUIREMENTS 

1.  The  authority  citation  for  part  172 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1803, 1804, 
1805,  and  1808;  49  CFR  part  1,  unless 
otherwise  noted. 

§172.101  [Amended] 

2.  In  §  172.101,  the  Hazardous 
Materials  Table  is  amended  as  follows: 

a.  For  the  entry,  “ Elevated 
temperature  material,  solid,  n.o.s.  (see 
§  173.247(d)(2))",  in  column  (2),  the 
reference  ”§  173.247(d)(2) ”  is  revised  to 
read  ”§  173.247(h)(4)”. 

b.  For  the  entry  “Flammable  liquid, 
elevated  temperature  material,  n.o.s.". 
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in  column  (4).  the  identification  number 
"NA9275”  is  revised  to  read  “NA9276” 

§172.203  [Amended] 

3.  In  §  172.203,  in  paragraph  (g)(3), 
the  reference  “§  173.247(d)"  is  revised 
to  read  “§  173.247(h)(3)". 

4.  Section  172.325  is  revised  to  read 
as  follows: 

§  1 72.325  Elevated  temperature  materials. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  a  bulk  packaging 
containing  an  elevated  temperature 
material  must  be  marked  on  two 
opposing  sides  with  the  word  “HOT”  in 
black  or  white  Gothic  lettering  on  a 
contrasting  background.  The  marking 
must  be  displayed  on  the  packaging 
itself  or  in  blade  lettering  on  a  plain 
white  square-on-point  configuration 
having  the  same  outside  dimensions  as 
a  placard.  (See  §  172.302(b)  for  size  of 
markings  on  bulk  packagings.) 

(b)  Bulk  packagings  containing  molten 
aluminum  or  molten  sulfur  must  be 
marked  "MOLTEN  ALUMINUM"  or 
“MOLTEN  SULFUR",  respectively,  in 
the  same  manner  as  prescribed  in 
paragraph  (a)  of  this  section. 

(c)  If  the  identification  number  is 
displayed  on  a  white-square-on-point 
display  configuration,  as  prescribed  in 
§  172.336(b),  the  word  "HOT”  may  he 
displayed  in  the  upper  comer  of  the 
same  white-square-on-point  display 
configuration.  The  word  “HOT”  must  be 
in  black  letters  having  a  height  of  at 
least  50  mm  (2.0  inches).  Except  for 
size,  these  markings  shall  be  as 
illustrated  for  an  Elevated  temperature 
material,  liquid,  n.o.s.: 
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PART  1 73 — SHIPPERS — GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

5.  The  authority  citation  for  part  173 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C  1803, 1804, 
1805, 1806, 1807, 1808, 1817;  49  CFR  part  1. 
unless  otherwise  noted. 


6.  Section  173.247  is  revised  to  read 
as  follows: 

$  1 73.247  Bulk  packaging  for  certain 
elevated  temperature  materials  (Class  9) 
and  certain  flammable  elevated  temperature 
materials  (Class  3). 

When  §  172.101  of  this  subchapter 
specifies  that  a  hazardous  material  be 
packaged  under  this  section,  only  the 


following  bulk  packagings  are 
authorized,  subject  to  the  requirements 
of  subparts  A  and  B  of  part  173  of  this 
subchapter  and  the  special  provisions  in 
Column  7  of  the  $  172.101  Table.  On  or 
after  October  1, 1993,  authorized 
packagings  must  meet  all  requirements 
in  paragraph  (g)  of  this  section,  unless 
otherwise  excepted. 
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(a)  Rail  cars:  Class  DOT  103. 104, 105, 
109,  111,  112, 114, 115  tank  car  tanks; 
Class  DOT  106, 110  multi-unit  tank  car 
tanks;  AAR  Class  203W,  206W,  211W 
tank  car  tanks;  and  non-DOT 
specification  tank  car  tanks  equivalent 
in  structural  design  and  accident 
damage  resistance  to  specification 
packagings. 

(b)  Cargo  tanks:  Specification  MC  300, 
MC  301,  MC  302,  MC  303,  MC  304,  MC 
305,  MC  306,  MC  307,  MC  310,  MC  311, 
MC  312,  MC  330,  MC  331  cargo  tank 
motor  vehicles;  DOT  406,  DOT  407, 

DOT  412  cargo  tank  motor  vehicles;  and 
non-DOT  specification  cargo  tank  motor 
vehicles  equivalent  in  structural  design 
and  accident  damage  resistance  to 
specification  packagings.  A  non-DOT 
specification  cargo  tank  motor  vehicle 
constructed  of  carbon  steel  which  ia  in 
elevated  temperature  material  service  is 
excepted  from  §  178.345-7(d)(5)  of  this 
subchapter. 

(c)  Portable  tanks:  Specification  51, 

52, 53,  56,  57,  60  portable  tanks;  1M  101, 
102  portable  tanks;  marine  portable 
tanks  conforming  to  46  CFR  Part  64;  and 
non-specification  portable  tanks 
equivalent  in  structural  design  and 
accident  damage  resistance  to 
specification  packagings. 

(d)  Crucibles:  Nonspecification 
crucibles  designed  and  constructed  such 
that  the  stress  in  the  packaging  does  not 
exceed  one  fourth  (0.25)  of  the  ultimate 
strength  of  the  packaging  material  at  any 
temperature  within  the  design 
temperature  range.  Stress  is  determined 
under  a  load  equal  to  the  sum  of  the 
static  or  working  pressure  in 
combination  with  the  loads  developed 
from  accelerations  and  decelerations 
incident  to  normal  transportation.  For 
highway  transportation,  these  forces  are 
assumed  to  be  "1.7g”  vertical,  "0.75g” 
longitudinal,  and  “0.4g“  transverse,  in 
reference  to  the  axes  of  the  transport 
vehicle.  Each  accelerative  or 
decelerative  load  may  be  considered 
separately. 

(e)  Kettles:  A  kettle,  for  the  purpose  of 
this  section,  is  a  bulk  packaging 
(portable  tank  or  cargo  tank)  having  a 
capacity  not  greater  than  5678  L  (150G 
gallons)  with  an  integral  heating 
apparatus  used  for  melting  various 
bituminous  products  such  as  asphalt. 
Kettles  used  for  the  transport  of  asphalt 
or  bitumen  are  subject  to  the  following 
requirements; 

(1)  Low  stability  kettles.  Kettles  with 
a  ratio  of  track-width  to  fully  loaded 
center  of  gravity  (CG)  height  less  than 
2.5  must  meet  all  requirements  of 
paragraph  (g)  of  this  section  (track- 
width  is  the  distance  measured  between 
the  outer  edge  of  the  kettle  tires;  CG 


height  is  measured  perpendicular  from 
the  road  surface). 

(2)  High  stability  kettles,  (i)  Kettles 
with  a  total  capacity  of  less  than  2650 
L  (700  gallons)  and  a  ratio  of  track- 
width  to  fully  loaded  CG  height  of  2.5 
or  more  are  excepted  from  all 
requirements  of  paragraph  (g)(2)  of  this 
section  and  the  rollover  protection 
requirements  of  paragraph  (g)(6)  of  this 
section,  if  closures  meet  the 
requirements  of  paragraph  (e)(2)(iii)  of 
this  section. 

(ii)  Kettles  with  a  total  capacity  of 
2650  L  (700  gallons)  or  more  and  a  ratio 
of  track-width  to  fully  loaded  CG  height 
of  2.5  or  more  are  excepted  from  the 
“substantially  leak  tight"  requirements 
of  paragraph  (g)(2)  of  this  section  and 
the  rollover  protection  requirements  of 
paragraph  (g)(6)  of  this  section  if 
closures  meet  the  requirements  of 
paragraph  (e)(2)(iii)  of  this  section. 

(iii)  Closures  must  be  securely  closed 
dining  transportation.  Closures  also 
must  be  designed  to  prevent  opening 
and  the  expulsion  of  lading  in  a  rollover 
accident. 

(f)  Other  bulk  packagings:  Bulk 
packagings,  other  then  those  specified 
ia  paragraphs  (a)  through  (e)  of  this 
section,  which  are  used  fen' the  transport 
of  elevated  temperature  materials,  must 
conform  to  all  requirements  of 
paragraph  (g)  of  this  section  on  or  after 
October  1, 1993. 

(g)  General  requirements.  Bulk 
packagings  authorized  or  used  for 
transport  of  elevated  temperature 
materials  must  conform  to  the  following 
requirements: 

(1)  Pressure  and  vacuum  control 
equipment  When  pressure  or  vacuum 
control  equipment  is  required  on  a 
packaging  authorized  in  this  section, 
such  equipment  must  be  of  a  self¬ 
reclosing  design,  must  prevent  package 
rupture  or  collapse  due  to  pressure, 
must  prevent  significant  release  of 
lading  due  to  packaging  overturn  or 
splashing  or  surging  during  normal 
transport  conditions,  and  may  be 
external  to  the  packaging. 

(i)  Pressure  controlequipment  is  not 
required  if  pressure  in  the  packaging 
would  increase  less  than  10  percent  as 
a  result  of  heating  the  lading  from  the 
lowest  design  operating  temperature  to 
a  temperature  likely  to  be  encountered 
if  the  packaging  were  engulfed  in  a  fire. 
When  pressure  control  equipment  is 
required,  it  must  prevent  rupture  of  the 
packaging  from  heating,  including  fire 
engulfment. 

(ii)  Vacuum  control  equipment  is  not 
required  if  the  packaging  is  designed  to 
withstand  an  external  pressure  of  100 
Kpe  (14.5  psig)  or  if  pressure  in  the 
packaging  would  decrease  less  than  10 


percent  as  a  result  of  the  lading  cooling 
from  the  highest  design  operating 
temperature  to  the  lowest  temperature 
incurred  in  transport.  When  vacuum 
control  equipment  is  required,  it  must 
prevent  collapse  of  the  packaging  from 
a  cooling-induced  pressure  differential. 

(iii)  When  the  regulations  require  a 
reclosing  pressure  relief  device,  the 
lading  must  not  render  the  devices 
inoperable  (i.e.  from  clogging,  freezing, 
or  fouling).  If  the  lading  affects  the 
proper  operation  of  the  device,  the 
packaging  must  have: 

(A)  A  safety  relief  device 
incorporating  a  frangible  disc  or  a 
permanent  opening,  each  having  a 
maximum  effective  area  of  22  cm2  (3.4 
in.2),  for  transportation  by  highway; 

(B)  For  transportation  of  asphalt  by 
highway,  a  safety  relief  device 
incorporating  a  frangible  disc  or  a 
permanent  opening,  each  having  a 
maximum  effective  area  of  46  cm2  (7.1 
in.2);  or 

(C)  For  transportation  by  rail,  a  safety 
relief  device  incorporating  a  frangible 
disc,  meeting  the  requirements  of 

§  179.200-18  of  this  subchapter. 

(iv)  Reclosing  pressure  relief  devices, 
frangible  discs  or  permanent  openings 
must  not  allow  the  release  of  lading 
during  normal  transportation  conditions 
(i.e.,  due  to  splashing  or  surging). 

(2)  Closures.  All  openings,  except 
permanent  vent  openings  authorized  in 
paragraph  (g)(l)(iii)  of  this  section,  must 
be  securely  closed  during 
transportation.  Packagings  must  be 
substantially  leak-tight  so  as  not  to 
allow  any  more  than  dripping  or 
trickling  of  a  non-continuous  flow  when 
overturned.  Closures  must  be  designed 
and  constructed  to  withstand,  without 
exceeding  the  yield  strength  of  the 
packaging,  twice  the  static  loading 
produced  by  the  lading  in  any 
packaging  orientation  and  at  all 
operating  temperatures. 

(3)  Strength.  Each  packaging  must  be 
designed  and  constructed  to  withstand, 
without  exceeding  the  yield  strength  of 
the  packaging,  twice  the  static  loading 
produced  by  the  lading  in  any 
orientation  and  at  all  operating 
temperatures. 

(4)  Compatibility.  The  packaging  and 
lading  must  be  compatible  over  the 
entire  operating  temperature  range. 

(5)  Markings.  In  addition  to  any  other 
markings  required  by  this  subchapter, 
each  packaging  must  be  durably  marked 
in  a  place  readily  accessible  for 
inspection  in  characters  at  least  4.8  mm 
(3/16  inch)  with  the  manufacturer’s 
name,  date  of  manufacture,  design 
temperature  range,  and  maximum 
product  weight  (or  "load  limit"  for  tank 
cars)  or  volumetric  capacity. 
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(6)  Accident  damage  protection.  For 
transportation  by  highway,  external 
loading  and  unloading  valves  and 
closures  must  be  protected  from  impact 
damage  resulting  from  collision  or 
overturn.  Spraying  equipment  and  the 
road  oil  application  portion  of  a 
packaging  are  excepted  from  this 
requirement. 

(7)  New  construction.  Specification 
packagings  that  are  being  manufactured 
for  the  transport  of  elevated  temperature 
materials  must  be  authorized  for  current 
construction. 

(h)  Exceptions. 

(1)  General.  Packagings  manufactured 
for  elevated  temperature  materials 
service  prior  to  October  1, 1993,  which 
are  not  in  full  compliance  with  the 
requirements  in  paragraph  (g)  of  this 
section,  may  continue  in  service  if  they 
meet  the  applicable  requirements  of 
subparts  A  and  B  of  this  part  and  meet 
the  closure  requirements  in  paragraph 
(g)(2)  of  this  section  by  March  30, 1995. 

(2)  Kettles.  Kettles  in  service  prior  to 
October  1, 1993,  which  are  used  to 


transport  asphalt  or  bitumen,  are 
excepted  from  specific  provisions  of  this 
section  as  follows: 

(i)  Kettles  with  a  total  capacity  of  less 
than  2650  L  (700  gallons),  which  are  not 
in  full  compliance  with  the 
requirements  of  paragraph  (g)  of  this 
section,  may  continue  in  elevated 
temperature  material  service  if  they 
meet  the  applicable  requirements  of 
subparts  A  and  B  of  this  part  and  if,  after 
March  30, 1995,  closures  are  secured 
during  transport  to  resist  opening  in  an 
overturn. 

(ii)  Kettles  with  a  total  capacity  of 
2650  L  (700  gallons)  or  more,  which  are 
not  in  full  compliance  with  the 
requirements  of  paragraph  (g)  of  this 
section,  may  continue  in  elevated 
temperature  material  service  if  they 
meet  the  applicable  requirements  of 
subparts  A  and  B  of  this  part  and  if,  after 
March  30, 1995,  plosures  are  secured 
during  transport  to  resist  opening  in  an 
overturn  and  no  opening  exceeds  46 
cm2  (7.1  in2). 


(3)  Molten  metals  and  molten  glass. 
This  section  does  not  apply  to 
packagings  used  for  transportation  of 
molten  metals  and  molten  glass  by  rail 
when  movement  is  restricted  to 
operating  speeds  less  than  15  miles  per 
hour.  (See  §  172.203(g)(3)  of  this 
subchapter  for  shipping  paper 
requirements.) 

(4)  Solid  elevated  temperature 
materials.  A  material  which  meets  the 
definition  of  a  solid  elevated 
temperature  material  is  excepted  from 
all  requirements  of  this  subchapter 
except  §  172.325  of  this  subchapter. 

Issued  in  Washington,  DC,  on  January  4, 
1993  under  authority  delegated  in  49  CFR 
part  1. 

Douglas  B.  Ham, 

Acting  Administrator.  Research  and  Special 
Programs  Administration. 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  1210 
[  AM  S-FV-9 1-275] 

RIN  0581-AA32 

Watermelon  Research  and  Promotion 
Plan;  Amendments  to  Procedures  for 
Nominating  Producer  and  Handler 
Members  to  the  National  Watermelon 
Promotion  Board,  and  Amendments  to 
the  Rules  and  Regulations  Issued 
Thereunder 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 


SUMMARY:  This  action  amends  the 
procedures  for  nominating  producer  and 
handler  members  to  the  National 
Watermelon  Promotion  Board  (Board). 
These  amendments:  simplify  voting 
procedures  used  at  nomination 
conventions,  set  a  date  by  which 
nominee  qualification  forms  must  be 
received  by  the  Department  of 
Agriculture  (Department),  and  clarify 
that  nominees  are  responsible  for 
submitting  their  qualification  statements 
to  the  Board  for  forwarding  to  the 
Department.  Additionally,  changes  are 
made  to  clarify  the  definition  of  a 
handler  and  to  update  OMB  control 
numbers. 

EFFECTIVE  DATE:  February  8,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sonia  N.  Jimenez,  Research  and 
Promotion  Branch,  F&V,  AMS,  USDA, 
Room  2535-South,  P.O.  Box  96456, 
Washington,  DC  20090-6456;  telephone 
(202)  720-9917. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  the  Watermelon 
Research  and  Promotion  Plan  (7  CFR 
part  1210),  hereinafter  referred  to  as  the 
Plan.  The  Plan  is  effective  under  the 
Watermelon  Research  and  Promotion 
Act  (7  U.S.C.  4901-4916),  hereinafter 
referred  to  as  the  Act. 

This  rule  has  been  reviewed  by  the 
Department  in  accordance  with 
Departmental  Regulation  No.  1512-1 
and  the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  “non-major”  rule. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  It  is  not  intended  to  have 
retroactive  effect.  This  rule  will  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 


parties  may  file  suit  in  court.  Under 
section  1650  of  the  Act,  a  person  subject 
to  a  plan,  may  file  a  petition  with  the 
Secretary  stating  that  such  plan,  any 
provision  of  such  plan  or  any  obligation 
imposed  in  connection  with  such  plan 
is  not  in  accordance  with  law;  and 
requesting  a  modification  of  the  plan  or 
an  exemption  from  the  plan.  Such 
person  is  afforded  the  opportunity  for  a 
hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  such  person  is  an 
inhabitant,  or  has  principal  place  of 
business,  has  jurisdiction  to  review  the 
Secretary’s  ruling  on  the  petition, 
provided  that  a  complaint  is  filed 
within  20  days  after  the  date  of  entry  of 
the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities.  The  purpose  of 
the  RFA  is  to  fit  regulatory  actions  of  the 
scale  of  businesses  subject  to  such 
actions  in  order  that  small  businesses 
will  not  be  unduly  or  disproportionately 
burdened. 

There  are  approximately  750 
watermelon  handlers  and  5,000 
watermelon  producers  subject  to 
regulation  under  the  Plan.  Small 
agricultural  service  firms  are  defined  by 
the  Small  Business  Administration  (13 
CFR  121.601)  as  those  having  annual 
receipts  of  less  than  $3,500,000,  and 
small  agricultural  producers  are  defined 
as  those  having  annual  receipts  of  less 
than  $500,000.  The  majority  of 
watermelon  handlers  and  producers 
may  be  classified  as  small  entities. 
During  1991,  shipments  of  U.S. 
watermelons  totalled  more  than  21.5 
billion  pounds. 

This  action  will  not  have  significant 
economic  impact  on  small  producers  or 
handlers.  This  action  benefits  producers 
and  handlers  by  simplifying  the  voting 
procedures  employed  at  nomination 
conventions.  Producers  and  handlers 
also  benefit  from  this  action  through  the 
further  clarification  of  who  is  a  handler 
for  the  purposes  of  paying  assessments. 

In  accordance  with  the  Paperwork 
Reduction  Act  (PRA)  of  1980  (44  U.S.C. 
chapter  35)  and  Office  of  Management 
and  Budget  (OMB)  regulations  [5  CFR 
part  1320],  the  information  collection 
and  recordkeeping  requirements 
contained  in  this  action  were  submitted 
to  the  OMB  and  approved  under  OMB 
control  numbers  0518-0093  and  0505- 
0001.  These  OMB  control  numbers 
expire  on  March  31, 1994. 


The  Act  and  Plan  provide  that 
handlers  are  responsible  for  collecting 
and  submitting  both  producer  and 
handler  assessments  to  the  Board,  for 
reporting  their  handling  of  watermelons, 
and  for  maintaining  records  necessary  to 
verify  their  reportings.  This  action  adds 
no  additional  reporting  burden. 

In  the  September  15, 1989,  issue  of 
the  Federal  Register  (54  FR  38202),  the 
Department  published  an  interim  final 
rule  with  a  request  for  comments 
establishing  the  procedures  for 
nominations  of  producer  and  handler 
members  to  the  Board.  One  comment 
was  received  by  the  November  14, 1989, 
deadline.  The  commenter  recommended 
electing  both  nominees  for  each 
available  position  simultaneously  rather 
than  by  voting  for  each  nominee 
separately.  The  two  nominees  receiving 
the  greatest  number  of  votes  and  at  least 
a  simple  majority  of  the  votes  cast 
would  be  the  two  nominees  forwarded 
to  the  Department  for  the  Secretary  of 
Agriculture’s  (Secretary)  selection  for 
appointment  to  the  Board.  Additionally, 
nominees  would  no  longer  be  ranked  as 
either  the  first  or  second  choice  of  the 
nominating  body. 

This  comment  was  deemed  to  have 
merit.  Therefore,  rather  than  finalizing 
the  September  15, 1989,  interim  final 
rule,  the  Department  issued  a  proposed 
rule  to  revise  the  interim  final  rule.  The 
proposed  rule  was  published  in  the 
January  31, 1992,  issue  of  the  Federal 
Register  [57  FR  3727],  It  included  the 
revision  recommended  by  the 
commenter  as  well  as  additional 
revisions  which  were  deemed  necessary 
by  the  Department.  The  additional 
revisions  included  further  changes  to 
the  nomination  procedures,  clarification 
of  the  definition  of  a  handler,  and 
updated  OMB  control  numbers.  Twenty- 
two  comments  on  the  proposal  were 
received  from  producers,  handlers,  and 
one  person  commenting  on  behalf  of  the 
Board.  Two  additional  comments,  one 
from  a  dietitian  and  one  from  a  person 
representing  the  National  Watermelon 
Association,  were  received  after  the 
March  2, 1992,  deadline.  All  comments 
received,  including  those  received  late, 
favored  the  amendments  to  the 
nominating  procedures  and  to  the  rules 
and  regulations  as  they  were  published 
in  the  proposed  rule.  Therefore,  these 
revisions,  as  described  below,  are 
adopted  by  this  final  rule. 

Tne  nominating  procedures  as 
originally  set  forth  in  paragraph  (f)  of 
§  1210.401  required  that  the  chairperson 
of  each  nominating  meeting  submit  the 
nominee’s  qualifications  statements. 
Information  in  such  statements  is 
confidential,  and  having  the  chairperson 
responsible  for  their  submission  poses  a 
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risk  of  violating  nominee’s 
confidentiality.  To  better  ensure  that  the 
confidentiality  of  information  supplied 
by  nominees  for  Board  membership  is 
maintained,  paragraph  (f)  of  §  1210.401 
is  hereby  amended  to  require  that  each 
nominee  bear  the  responsibility  for 
completing  his  or  her  qualifications 
statement  and  forwarding  it  to  the 
Board’s  office  for  submission  to  the 
Department  The  chairperson  will  be 
responsible  for  submitting  the 
nominating  meeting  report  and  for 
assuring  the  nominees  complete  and 
submit  their  statements  in  a  timely 
fashion.  This  amended  paragraph  also 
includes  time  frames  in  which 
qualifications  statements  and  meeting 
reports  must  be  submitted  to  the  Board 
and  to  the  Department.  The  chairperson 
must  submit  meeting  reports  and 
arrange  for  the  completion  and 
submission  of  qualifications  statements 
to  the  Board’s  office  within  14  days  of 
the  meeting’s  completion,  but  no  later 
than  July  8  for  appointments  to  become 
effective  on  January  1.  The  Board’s  staff 
must  forward  such  information  to  the 
Department  within  21  days  of  the 
meeting,  but  no  later  than  July  15  for 
appointments  to  become  effective  on  the 
following  January  1. 

Paragraph  (h)  of  §  1210.403  is  also 
amended  by  revising  the  voting 
procedure  used  at  nomination  meetings. 
The  two  nominees  receiving  the  greatest 
number  of  votes  and  at  least  a  simple 
majority  of  the  votes  cast  will  be  the  two 
nominees  forwarded  to  the  Department 
for  the  Secretary’s  selection  for 
appointment  to  the  Board.  Additionally, 
nominees  would  no  longer  be  ranked  as 
either  the  first  or  second  choice  of  the 
nominating  body.  Revising  the 
nominating  procedures  in  this  manner 
simplifies  and  shortens  the  nominating 
process.  It  also  has  the  added  benefit  of 
encouraging  each  nominee  to  submit  his 
or  her  qualifications  statement  in  a 
timely  fashion  since  neither  nominee 
would  have  reason  to  believe  that  one 
has  preference  over  the  other  in  the 
appointment  process.  Presently, 
nominees  who  are  elected  as  the  second 
choice  for  a  position  do  not  feel  they 
will  receive  consideration  by  the 
Secretary  for  appointment  and, 
therefore,  do  not  have  a  great  incentive 
to  complete  and  submit  their 
qualifications  statements.  Revising  the 
procedures  is  also  expected  to  reduce 
the  number  of  disqualifications  of 
nominees  who  do  not  complete  and 
submit  their  qualifications  statements. 

Section  1201.404  is  removed  and 
reserved  in  order  to  have  all  the  OMB 
numbers  in  one  section.  Section 
1210.540  will  contain  all  the  required 
OMB  numbers. 


Section  1210.517  of  the  rules  and 
regulations  deals  with  the  definition  of 
a  handler  for  the  purpose  of  payment  of 
assessments  to  the  Board.  This  action 
adds  a  new  paragraph  (a)(3)  to 
§  1210.517  in  order  to  clarify  that  a 
producer  who  purchases  watermelons 
from  one  or  more  producers  in  any 
amount  and  for  whatever  reason 
becomes  a  handler.  As  a  first  handler, 
this  producer  is  therefore  responsible 
for  the  payment  of  assessments.  This 
change  is  necessary  to  improve 
operations  under  the  Plan.  Therefore, 

§  1210.517  is  revised  by  redesignating 
paragraphs  (a)(3)  through  (aXll)  as 
paragraphs  (a)(4)  through  (aXl2), 
respectively,  and  a  new  paragraph  (a)(3) 
is  added  to  §1210.517. 

Further,  the  Board  recommended 
inserting  the  words  "/Commission 
House"  after  the  word  "Broker"  or 
"Brokers”  each  time  they  occur  in 
existing  paragraphs  (a)(8)  and  (a)(9)  of 
§  1210.517  (redesignated  paragraphs 
(a)(9)  and  (a)(10),  respectively).  This 
addition  clarifies  that  commission 
houses  are  treated  the  same  as  brokers 
for  assessment  purposes  under  the  Plan. 

Section  1 210.540  of  the  rules  and 
regulations  issued  under  the  Plan 
contains  the  same  OMB  control  number 
for  information  collection  referred  to  in 
§  1210.404.  However,  since  the  initial 
issuance  of  section  1210.404,  a  new 
nominee  background  information  form 
has  been  developed  which  received 
OMB  approval  and  assignment  of  a 
control  number.  In  addition,  the 
information  collection  provisions  of  the 
Plan  have  been  reapproved  and  the 
OMB  control  number  revised.  Therefore, 
section  1210.540  is  hereby  amended  to 
add  the  new  OMB  Control  Number 
0505-0001  for  the  nominee  background 
information  form  and  0581-0093  for 
other  information  collections  under  the 
Plan. 

In  addition,  editorial  changes  have 
been  made  to  the  following  regulatory 
text  for  the  purpose  of  clarity. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  the 
issuance  of  this  final  rule  will  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
material  presented,  it  is  found  that  this 
regulation,  as  set  forth  herein,  tends  to 
effectuate  the  declared  policy  of  the  Act. 

This  final  rule  will  become  effective 
30  days  following  the  date  of 
publication  in  the  Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1210 

Administrative  practice  and 
procedure,  Advertising,  Agricultural 
research.  Marketing  agreements, 


Reporting  and  recordkeeping 
requirements,  Watermelons. 

For  the  reasons  set  forth  in  the 
preamble,  part  1210,  chapter  XI  of  title 
7  is  amended  to  read  as  follows: 

PART  1210— WATERMELON 
RESEARCH  AND  PROMOTION  PLAN 

1.  The  authority  citation  for  7  CFR 
part  1210  continues  to  read  as  fbllows: 

Authority:  7  U.S.C  4901-4916. 

2.  Section  1210.401  is  amended  by 
revising  the  concluding  text  of 
paragraph  (f)  to  read  as  follows: 

f  1210.401  District  conventions. 
***** 

(0*  #  • 

This  information  must  be  provided  by 
the  chairperson  to  the  Board  staff  in  a 
manner  that  will  ensure  receipt,  at  the 
address  specified  in  the  call  for  the 
district  convention,  within  14  calendar 
days  of  the  district  convention’s 
completion,  but  not  later  than  July  8  for 
appointments  to  become  effective  on  the 
following  January  1.  The  Board  staff 
must  forward  such  information  to  the 
Secretary,  in  a  manner  that  will  ensure 
receipt,  within  21  calendar  days  of 
completion  of  the  district  convention, 
but  not  later  than  July  15  for 
appointments  to  become  effective  on  the 
following  January  1.  Further,  the 
chairperson  will  immediately  arrange 
for  completion  of  qualification 
statements  and  other  specified 
information  by  each  nominee,  and  each 
nominee  shall  qualify  by  forwarding 
such  information  to  the  Board’s  office 
within  14  calendar  days  of  completion 
of  the  district  convention,  but  not  later 
than  July  8  for  appointments  to  become 
effective  on  the  following  January  1.  The 
Board  staff  must  forward  the  completed 
qualification  statements  and  other 
specified  information  to  the  Secretary, 
in  a  manner  that  will  ensure  receipt 
within  21  calendar  days  of  completion 
of  the  district  convention,  but  not  later 
than  July  15  for  appointments  to  become 
effective  on  the  following  January  1. 

3.  Section  1210.403  is  amended  by 
revising  paragraph  (h)  to  read  as 
follows: 

§1210.403  Voting  procedures. 
***** 

(h)  Two  nominees  shall  be  elected  for 
each  of  the  producer  and  handler 
positions  from  each  district  on  the 
Board.  The  two  nominees  for  each 
position  shall  be  elected 
simultaneously.  The  convention 
chairperson  will  open  the  floor  to  the 
nomination  of  candidates  for  possible 
election  as  a  Board  member  nominee  for 
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each  available  position.  Each  position 
will  be  dealt  with  separately  (i.e., 
candidates  for  one  position  will  be 
nominated  and  then  elected  before  the 
convention  moves  on  to  the  next 
available  position).  Each  eligible  voter 
may  vote  for  two  of  the  nominees  on 
one  ballot.  The  two  nominees  receiving 
the  greatest  number  of  votes  and  at  least 
a  simple  majority  of  the  votes  cast  will 
be  elected  as  the  district’s  Board 
member  nominees  for  the  position.  No 
individual  elected  as  a  nominee  for 
Board  membership  may  be  a  candidate 
on  subsequent  Board  member  nominee 
ballots  (i.e.,  two  different  producer 
names  and  two  different  handler  names 
must  be  submitted  as  nominees  for  each 
producer  and  handler  position  from 
each  district  to  the  Secretary  of 
Agriculture).  There  shall  be  no 
designation  of  first  and  second  choice 
nominees. 

§1210.404  [Reserved] 

4.  Section  1210.404  is  removed  and 
reserved. 


5.  Section  1210.517  is  amended  by 
redesignating  paragraphs  (a)(3)  through 
(a)(ll)  as  paragraphs  (a)(4)  through 
(a)(12)  respectively,  adding  a  new 
paragraph  (a)(3),  and  revising 
redesignated  paragraphs  (a)(9)  and 
(a)(10)  to  read  as  follows: 

§1210.517  Determination  of  handler. 
***** 

(a)*  *  * 

(3)  Producer  purchases  watermelons 
from  another  producer.  The  producer 
purchasing  the  watermelons  is  the  first 
handler. 

***** 

(9)  Broker/Commission  House 
receives  watermelons  from  a  producer 
and  sells  such  watermelons  in  the 
Broker’s/Commission  House’s  name.  In 
this  instance,  the  Broker/Commission 
House  is  the  first  handler,  regardless  of 
whether  the  Broker/  Commission  House 
took  title  to  such  watermelons. 

(10)  Broker/Commission  House, 
without  taking  title  or  possession  of 
watermelons,  sells  such  watermelons  in 


the  name  of  the  producer.  In  this 
instance,  the  producer  is  the  first 
handler. 

***** 

6.  Section  1210.540  is  revised  to  read 
as  follows: 

§1210.540  OMB  assigned  numbers. 

The  information  collection  and 
recordkeeping  requirements  contained 
in  this  part  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  44  U.S.C. 
chapter  35  and  have  been  assigned  OMB 
Control  Number  0581-0093,  except  that 
Board  member  nominee  background 
information  sheets  are  assigned  OMB 
Control  Number  0505-0001. 

Dated:  December  29, 1992. 

Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
[FR  Doc.  93-200  Filed  1-7-93;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  1207 
[AMS-FV-91-235A] 

RIN  0581-AA47 

Potato  Research  and  Promotion  Plan; 
Termination  of  Obsolete  Provisions  of 
the  Plan  and  Amendments  to  the  Rules 
and  Regulations  Issued  Thereunder 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Department  of 
Agriculture  is  adopting  with  change  as 
a  final  rule  an  interim  final  rule  which: 
Terminated  obsolete  provisions  in  the 
Potato  Research  and  Promotion  Plan 
(Plan)  that  provided  for  the  one-time 
refund  of  assessments  and  provided  the 
Harmonized  Tariff  Schedule  (HTS) 
categories,  the  assessment  rates  for 
imported  tablestock  potatoes,  frozen  or 
processed  potatoes,  and  seed  potatoes, 
and  the  applicable  factors  for  converting 
processed  potatoes  to  fresh  potato 
weight  equivalents. 

DATES:  This  final  rule  is  effective 
January  8, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Georgia  C.  Abraham,  Research  and 
Promotion  Branch,  F&V,  AMS,  USDA, 
room  2535-So.,  P.O.  Box  96456, 
Washington,  DC  20090-6456;  telephone 
(202)  720-5057. 

SUPPLEMENTARY  INFORMATION:  These 
amendments  to  the  Plan  are  issued 
pursuant  to  the  Potato  Research  and 
Promotion  Act,  as  amended  on 
November  28, 1990  (104  Stat.  3865,  7 
U.S.C.  2611  et  seq.),  hereinafter  referred 
to  as  the  Act. 

This  final  rule  has  been  reviewed  by 
the  U.S.  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  "non-major”  rule. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  state  or  local  laws, 
regulations,  or  policies  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  311  of  the  Act.  a  person  subject 
to  a  plan  may  file  a  petition  with  the 
Secretary  stating  that  such  plan,  any 
provision  of  such  plan  or  any  obligation 


imposed  in  connection  with  such  plan 
is  not  in  accordance  with  law;  and 
requesting  a  modification  of  the  plan  or 
an  exemption  from  the  plan.  Such 
person  is  afforded  the  opportunity  fin  a 
hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  such  person  is  an 
inhabitant,  or  has  principal  place  of 
business,  has  jurisdiction  to  review  the 
Secretary’s  ruling  on  the  petition, 
provided  that  a  complaint  is  filed 
within  20  days  after  the  date  of  entry  of 
the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

There  are  an  estimated  2,000 
handlers,  6,000  producers,  80  importers 
of  potatoes  and  potato  products  for 
human  consumption,  and  25  importers 
of  seed  potatoes  who  are  subject  to  the 
provisions  of  the  Plan.  The  majority  of 
these  persons  may  be  classified  as  small 
agricultural  producers  and  small 
agricultural  service  firms.  Small 
agricultural  producers  are  defined  by 
the  Small  Business  Administration  (13 
CFR  121.601)  as  those  having  annual 
receipts  of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of  potato 
handlers,  producers,  and  importers  may 
be  classified  as  small  entities.  During 
the  1991  crop  year,  417.6  million 
hundredweight  of  potatoes  were 
produced  in  the  United  States.  Imports 
of  potatoes  for  1991,  as  reported  by  the 
Foreign  Agricultural  Service,  were 
6,160,596 hundredweight.  Of  this  total, 
4,373.525  hundredweight  of  tablestock 
potatoes,  1,787,071  hundredweight  of 
seed  potatoes,  and  1,628,712 
hundredweight  of  frozen  potatoes 
products  were  imported  from  Canada. 
Potato  chip  imports  from  Mexico 
accounted  for  35,935  hundredweight  of 
total  potato  and  potato  products 
imports. 

Domestic  potato  producers  are  no 
longer  able  to  apply  for  and  receive 
refunds  of  assessments.  Importers  are 
subject  to  the  Act’s  provisions  requiring 
importers  to  share  the  cost  of  the 
program  with  domestic  potato 
producers  on  an  equal  basis.  This 
burden  is  not  considered  significant  in 
light  of  the  benefits  all  potato  producers 
and  importers  receive  from  this 
program. 

In  accordance  with  the  Paperwork 
Reduction  Act  (PRA)  of  I960  (44  U.S.C. 
chapter  35)  and  Office  of  Management 


and  Budget  (OMB)  regulations  (5  CFR 
part  1320),  the  information  collection 
and  recordkeeping  requirements 
contained  in  this  action  were  submitted 
to  the  OMB  and  approved  under  OMB 
control  numbers  0581-0093  and  0505- 
0001. 

The  reporting  burden  for  domestic 
potato  producers  and  importers  has 
decreased  since  they  are  no  longer 
required  to  complete  the  forms 
necessary  to  receive  the  one-time  refund 
of  assessments  paid.  The  reporting 
burden  on  importers  requires 
approximately  6  hours  per  year  for  each 
importer  of  potatoes,  potato  products, 
and  seed  potatoes. 

The  Plan,  as  amended  in  the  August 
14, 1991,  issue  of  the  Federal  Register 
(56  FR  40226),  authorizes  the  National 
Potato  Promotion  Board  (Board)  to 
collect  assessments  on  potatoes,  potato 
products,  and  seed  potatoes  imported 
into  the  United  States  from  foreign 
countries.  Importers  of  such  potatoes, 
potato  products,  and  seed  potatoes  are 
required  to  submit  such  reports  to  the 
Board  as  it  deems  necessary  to 
administer  the  provisions  of  the  Plan. 
However,  ho  immediate  reporting 
requirements  by  importers  are 
contemplated  at  this  time  since  the  U.S. 
Customs  Service  (Customs  Service)  of 
the  Department  of  the  Treasury  will 
collect  assessments  on  imported 
potatoes,  potato  products,  and  seed 
potatoes  beginning  on  November  2, 

1992.  Importers  are  required  to  maintain 
records,  and  such  records  will  be 
subject  to  inspection.  Records  are 
required  to  be  maintained  for  2  years 
beyond  the  close  of  the  fiscal  year  in 
which  they  were  created. 

It  is  estimated  that  approximately  105 
importers  are  subject  to  these 
requirements.  Because  the  assessment  is 
levied  at  the  time  of  importation  or 
withdrawal  for  consumption  into  the 
United  States,  there  are  no  added 
reporting  requirements  on  importers. 

An  interim  final  rule  was  published 
in  the  September  2, 1992,  issue  of  the 
Federal  Register  (57  FR  40081).  The 
interim  final  rule:  (1)  Terminated 
obsolete  provisions  in  the  Potato 
Research  and  Promotion  Plan  (Plan)  and 
the  Rules  and  Regulations  issued 
thereunder  that  provided  for  the  one¬ 
time  refund  of  assessments;  and  (2) 
provided  the  Harmonized  Tariff 
Schedule  (HTS)  categories,  assessment 
rates  for  imported  tablestock  potatoes, 
for  frozen  or  processed  potatoes,  and  for 
seed  potatoes,  and  the  applicable  factors 
for  converting  processed  potatoes  to 
fresh  potato  weight  equivalents.  That 
action  was  based  on  the  vote  in  the 
referendum  conducted  from  August  19 
to  September  6, 1991.  In  the 
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referendum,  domestic  potato  producers 
and  importers  favored  levying 
assessments  on  imported  potatoes,  seed 
potatoes,  and  frozen  or  processed  potato 
products  and  terminating  the  Plan’s 
refund  provisions. 

Section  315  of  the  Act  provides  the 
Secretary  the  authority  to  terminate 
provisions  of  the  Plan  which  do  not 
tend  to  effectuate  the  declared  policy  of 
the  Act.  Paragraph  (k.)  of  §  1207.328  and 
§  1207.343  of  the  Plan  and  §  1207.514  of 
the  rules  and  regulations  which, 
respectively,  established  an  escrow 
account  and  permitted  the  one-time 
refund  of  assessments  if  producers  and 
importers  did  not  favor  continuance  of 
the  amendments  as  stated  in  the  above 
paragraph,  were  rendered  obsolete  by 
the  results  of  the  referendum  conducted 
in  August  and  September  1991. 
Therefore,  the  interim  final  rule 
terminated  paragraph  (k)  of  §  1207.328 
and  §  1207.343  of  the  Plan  and 
§  1207.514  of  the  rules  and  regulations. 

The  interim  final  rule  incorporated 
the  HTS  codes  of  the  Customs  Service, 
provided  for  assessment  rates  for 
imports,  and  added  conversion  factors 
by  revising  §  1207.510.  Conversion 
factors  are  needed  to  compute 
assessment  rates  for  frozen  or  processed 
potato  products  that  equal  fresh  weight 
equivalents  of  potatoes. 

The  interim  final  rule  provided  that 
interested  persons  could  file  written 
comments  through  October  2, 1992.  No 
written  comments  were  received. 
However,  several  interested  parties 
telephoned  the  Department  regarding 
the  assessment  of  imported,  edible 
potato  starch. 

In  revising  §  1207.510,  the  HTS  code, 
conversion  factor,  and  assessment  rate 
for  potato  starch  were  inadvertently 
omitted.  Therefore,  paragraph  (b)  of 
§  1207.510  is  further  revised  by  this 
final  rule  to  include  the  HTS  code,  the 
conversion  factor,  and  the  assessment 
rate  for  potato  starch.  The  HTS  code  for 
potato  starch  is  1108.13.000,  the 
conversion  factor  is  .1111,  and  the 
assessment  rate  is  18.0018  cents  per 
hundredweight  or  0.3969  cents  per 
kilogram. 

In  addition,  miscellaneous  changes 
are  made  for  clarity  in  this  final  rule. 

The  1990  amendments  to  the  Act 
provide  that  all  imported  potatoes  for 
human  consumption  (fresh  or 
processed)  and  seed  potatoes  be 
assessed  at  rates  equivalent  to  that 
levied  on  domestic  potato  production. 
In  some  cases,  Customs  Service’s  HTS 
codes  do  not  differentiate  between 
potatoes  and  potato  products  that  are 
intended  for  human  consumption  and 
those  intended  for  non-human 
consumption.  Therefore,  the  Customs 


Service  will  collect  assessments  on  all 
imported  tablestock,  processed  potato 
products,  and  seed  potatoes  identified 
by  the  HTS  codes  in  paragraph  (b)  of 
§  1207.510.  As  previously  established  in¬ 
paragraph  (b)(2)  of  §  1207.513  of  the 
rules  and  regulations,  importers  may 
apply  to  the  Board  for  refund  of 
assessments  paid  on  exempted  imported 
potatoes  and  processed  potato  products. 
As  also  previously  stated  in  §  1207.501, 
communications  with  the  Board  may  be 
addressed  to:  The  National  Potato 
Promotion  Board,  1385  South  Colorado 
Boulevard,  Suite  512,  Denver,  Colorado 
80222. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  the 
issuance  of  this  final  rule  will  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
material  presented,  it  is  found  that  the 
amendments  to  the  rules  and 
regulations,  as  set  forth  in  the 
September  2  interim  final  rule  and 
adopted  with  change  by  this  final  rule, 
will  tend  to  effectuate  die  declared 
policy  of  the  Act.  With  regard  to  the 
termination  of  provisions  in  the  Plan 
and  the  rules  and  regulations,  as  set 
forth  in  the  September  2  interim  final 
rule  and  finalized  by  this  rule,  it  is 
found  that  these  provisions  no  longer 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

Pursuant  to  the  provisions  in  5  U.S.C. 
553,  it  is  found  and  determined  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because: 

(1)  This  action  is  required  by  the  1990 
amendments  to  the  Act  and  the  1991 
amendments  to  the  Plan; 

(2)  The  interim  final  rule  provided  a 
30-day  period  to  allow  interested  parties 
to  comment  prior  to  this  action; 

(3)  Section  1207.510(b)  became 
effective  November  2, 1992; 

(4)  Importers  are  notified  of  this 
action  through  Customs  Service’s 
Automated  Commercial  System’s 
Automated  Broker  Interface;  and 

(5)  No  useful  purpose  would  be 
served  by  a  delay  of  the  effective  date. 

List  of  Subjects  in  7  CFR  Part  1207 

Advertising,  Agricultural  research, 
Marketing  agreements,  Potatoes, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  1207  which  was 
published  at  57  FR  40081  on  September 
2, 1992,  is  adopted  as  a  final  rule  with 
the  following  changes: 


PART  1207— POTATO  RESEARCH 
AND  PROMOTION  PLAN 

1.  The  authority  citation  for  7  CFR 
part  1207  continues  to  read  as  follows: 

Authority:  Potato  Research  and  Promotion 
Act,  as  amended,  7  U.S.C.  2611  et  seq. 

2.  Section  1207.510  is  amended  by 
revising  paragraphs  (b)  (1),  (2),  and  (3) 
and  (c)  to  read  as  follows: 

$  1207.510  Levy  of  assessment*. 

*  •  *  *  * 

(b)  Assessments  on  imports.  (1)  An 
assessment  rate  of  2  cents  per 
hundredweight  shall  be  levied  on  all 
tablestock  potatoes  imported  into  the 
United  States  for  ultimate  consumption 
by  humans  and  all  seed  potatoes 
imported  into  the  United  States.  An 
assessment  rate  of  2  cents  per 
hundredweight  shall  be  levied  on  the 
fresh  weight  equivalents  of  imported 
frozen  or  processed  potatoes  for 
ultimate  consumption  by  humans.  The 
importer  of  imported  tablestock 
potatoes,  potato  products,  or  seed 
potatoes  shall  pay  the  assessment  to  the 
Board  through  the  U.S.  Customs  Service 
at  the  time  of  entry  or  withdrawal  for 
consumption  of  such  potatoes  and 
potatoproducts  into  the  United  States. 

(2)  Tne  following  conversion  factors 
shall  be  used  to  determine  the  fresh 
weight  equivalents  of  frozen  and 

rocessed  potato  products: 

rozen  potato  products . . . «...  .50 

Canned  potatoes  . . . 636 

Potato  chips  and  shoestring  pota¬ 
toes  . . . . . 245 

Dehydrated  potato  products . 14 

Potato  starch . 1111 

(3)  The  Harmonized  Tariff  Schedule 
(HTS)  categories  and  assessment  rates 
on  imported  tablestock  potatoes  and 
frozen  or  processed  potatoes  for 
ultimate  consumption  by  humans  and 
on  imported  seed  potatoes  are  as 
follows: 


Tablestock  potatoes,  frozen 
or  processed  potatoes,  and 
seed  potatoes 

Assessment 

cents/cwt 

cents/kg 

0701.10.0020  . 

2.00 

0.0441 

0701.10.0040  . 

2.00 

0.0441 

0701 .90.1000  . 

2.00 

0.0441 

0701.90.5010  . 

2.00 

0.0441 

0701.90.5020  . 

2.00 

0.0441 

0701.90.5030  . 

2.00 

0.0441 

0701.90.5040  . 

2.00 

0.0441 

0710.10.0000  . 

4.00 

0.0882 

9nna  msnnn  . 

4.00 

0.0682 

2004.10.6020  . 

4.00 

0.0682 

2004.10.8040  . 

4.00 

0.0682 

2005.20.6060  . 

3.1446 

0.0693 

0712.10.0000  . „ . 

14.2857 

0.3149 

1105.10.0000  . 

1105.20.0000  . 

14.2857 

14.2857 

0.3149 

0.3149 

2005.20.6040  . 

14.2857 

0.3149 

2005.20.2000  . 

8.1633 

0.1800 

1108.13.0000  . 

18.0018 

0.3969 

#  *  *  •  » 
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(c)  Potatoes  and  potato  products  used 
for  nonhuman  food  purposes,  other  than 
seed,  are  exempt  from  assessment  but 
are  subject  to  the  disposition  of 
exempted  potatoes  provisions  of 
§  1207.515  of  this  subpart. 

•  •  •  *  • 


Dated:  December  31, 1992. 
jo  Aim  R.  Smith, 

Assistant  Secretary .  Marketing  and  Inspection 
Services. 

(FR  Doc.  93-212  Filed  1-7-93;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  PART  1211 
[FV-91— 277] 

RIN  0581-AA50 

Pecan  Promotion  and  Research  Plan; 
Subpart  C — Rules  of  Practice 
Governing  Proceedings  on  Petitions 
To  Modify  or  To  Be  Exempted  From  a 
Plan 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Department  of 
Agriculture  is  adopting  with  a  minor 
modification  as  a  final  rule  an  interim 
final  rule  which  specifies  rules  of 
practice  governing  proceedings  on 
petitions  to  modify  or  to  be  exempted 
from  the  Pecan  Promotion  and  Research 
Plan  (Plan).  This  action  is  needed  to 
provide  persons  subject  to  the  Plan  with 
rules  of  practice  for  such  proceedings. 
EFFECTIVE  DATE:  February  8, 1992. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Wendland,  Research  and  Promotion 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456,  room 
2535— S,  Washington,  DC  20090-6456, 
telephone  (202)  720-9916. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  pursuant  to  the  Pecan 
Promotion  and  Research  Act  of  1990  (7 
U.S.C.  6001  et  seq.),  hereinafter  referred 
to  as  the  Act. 

This  final  rule  has  been  reviewed  by 
the  U.S.  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  No.  12291  and  has  been 
determined  to  be  a  “non-major”  rule. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  final  rule 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  1913  of  the  Act,  a  person  subject 
to  a  plan  may  file  a  petition  with  the 
Secretary  stating  that  such  plan,  a 
provision  of  such  plan,  or  an  obligation 
imposed  in  connection  with  such  plan 
is  not  in  accordance  with  law  and 
requesting  a  modification  of  the  plan  or 
an  exemption  from  the  plan.  Such 
person  is  afforded  the  opportunity  for  a 
hearing  on  the  petition.  After  the 


hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  courts  of  the  United  States  in 
any  district  in  which  such  person 
resides  or  carries  on  business  has 
jurisdiction  to  review  the  Secretary’s 
ruling  on  the  petition,  if  a  complaint  is 
filed  within  20  days  after  the  date  of  the 
entry  of  a  ruling  by  the  Secretary. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 

Growers,  grower-shellers,  and 
importers  of  pecans  are  subject  to 
assessment  under  the  Plan  for  pecans 
produced  in  or  imported  into  the  50 
States  of  the  United  States,  the  District 
of  Columbia,  and  the  Commonwealth  of 
Puerto  Rico.  The  Plan  provides  that  first 
handlers,  grower-shellers,  and  importers 
are  responsible  for  payment  of 
assessments.  Appropriate  reporting  and 
recordkeeping  requirements  are  also 
provided  for  in  the  Plan. 

The  most  recent  available  census  of 
agricultural  producers  indicates  that 
over  21,000  farms  in  the  United  States 
reported  having  pecan  trees.  The 
majority  of  these  producers  are  subject 
to  the  provisions  under  the  Plan  and  are 
classified  as  small  businesses.  Producers 
or  growers  engaged  in  the  production 
and  sale  of  pecans  are  subject  to  being 
assessed  under  the  Plan.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601]  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms,  which  include  pecan  handlers, 
shelters,  grower-shellers,  and  importers, 
have  been  defined  as  those  having 
annual  receipts  of  less  than  $3,500,000. 
Also,  there  are  approximately  2,000 
pecan  handlers,  115  shelters,  and  25 
importers  who  will  be  subject  to  the 
provisions  of  the  Plan,  the  majority  of 
whom  are  also  classified  as  small 
entities. 

Pecan  production  increased  sharply 
between  the  early  1970’s  and  the  1980’s, 
with  most  of  the  increase  in  improved 
varieties.  Average  production  of 
improved  varieties  increased  from  109 
million  pounds  in  1970-74  to  173 
million  pounds  in  1981-88,  a  59  percent 
increase.  For  the  same  periods  all  pecan 
production  increased  from  199  million 
pounds  to  268  million  pounds  or  33 
percent.  The  industry  still  has  the 
capacity  to  produce  large  crops,  such  as 


those  in  the  1980’s.  Consequently,  the 
research  and  promotion  program  is 
needed  to  help  to  bring  demand  in  line 
with  current  production  capacity. 

During  the  1990-91  crop  year,  299 
million  pounds  of  pecans  were 
produced  in  the  United  States, 
according  to  the  revised  final  crop 
figures  in  USDA’s  July  1992  report. 

Pecan  imports  reported  by  the  Foreign 
Agricultural  Service  for  1990-91 
reached  approximately  66  million 
pounds  (in-shell  weight). 

Approximately  90  percent  of  these 
imports  were  from  Mexico  and  the 
remaining  10  percent  were  from 
Australia. 

This  action  finalizes  rules  of  practice 
governing  proceedings  on  petitions  filed 
by  persons  subject  to  the  Plan  to  modify 
or  bo  exempted  from  the  Plan  or  any 
provision  thereof.  Section  1913  of  the 
Act  provides  that  any  person  subject  to 
the  Plan  may  file  a  written  petition  with 
the  Secretary  stating  that  the  Plan  or  any 
provision  of  the  Plan,  or  any  obligation 
imposed  in  connection  with  such  Plan, 
is  not  in  accordance  with  law.  The 
person  may  request  a  modification  of 
the  Plan  or  an  exemption  from  certain 
provisions  or  obligations  of  the  Plan. 

The  Act  further  provides  that  the 
petitioner  shall  be  given  an  opportunity 
for  a  hearing  on  the  petition,  in 
accordance  with  regulations  prescribed 
by  the  Secretary. 

An  interim  final  rule  providing 
procedures  whereby  a  person  subject  to 
the  Plan  may  file  a  petition  to  modify 
or  to  be  exempted  from  the  Plan  was 
issued  on  June  17, 1992,  and  published 
in  the  Federal  Register  (57  FR  27898)  on 
June  23. 1992. 

The  interim  final  rule  provided  that 
interested  persons  could  file  written 
comments  through  July  23, 1992.  No 
comments  were  received. 

However,  a  minor  modification  is 
necessary.  Section  1211.251(h),  the 
definition  of  the  term  “decision”  should 
refer  to  the  judge’s  “initial  decision” 
rather  than  the  judge’s  “report  to  the 
Secretary.”  Therefore,  this  action  adopts 
the  June  23  interim  final  rule  with 
change. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

It  is  found  that  this  action  will  tend 
to  effectuate  the  declared  policy  of  the 
Act. 

List  of  Subjects  in  7  CFR  Part  1211 
Administrative  practice  and 
procedure,  Advertising,  Agricultural 
research,  Imports,  Marketing 
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agreements,  Pecans,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  1211  which  was 
published  at  57  FR  27898  on  June  23, 
1992,  is  adopted  as  a  final  rule  with  the 
following  change: 

PART  1211— PECAN  PROMOTION  AND 
RESEARCH  PLAN 

1.  The  authority  citation  for  part  1211 
continues  to  read  as  follows: 


Authority:  The  Pecan  Promotion  and 
Research  Act  of  1990;  7  U.S.C.  6001  et  seq. 

2.  Section  1211.251(h)  introductory 
text  is  revised  to  read  as  follows: 

§1211.251  Definitions. 
***** 

(h)  Decision  means  the  judge’s  initial 
decision  and  includes  the  judge’s: 
***** 


Dated:  December  29, 1992. 

Daniel  Haley, 

Administrator. 

IFR  Doc.  93-199  Filed  1-7-93;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  1212 
[FV-91-425] 

RIN  0581— AA 48 

Lime  Research,  Promotion,  and 
Consumer  Information  Order;  Petition 
Procedures 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Department  of 
Agriculture  is  adopting  with  a  minor 
modification  as  a  final  rule  an  interim 
final  rule  which  specifies  rules  of 
practice  governing  proceedings  on 
petitions  to  modify  or  to  be  exempted 
from  the  Lime  Research,  Promotion,  and 
Consumer  Information  Order  (Order). 
This  action  is  needed  to  provide  persons 
subject  to  the  Order  with  rules  of 
practice  for  such  proceedings. 

EFFECTIVE  DATE:  February  8, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jim  Wendland,  Research  and  Promotion 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456,  room 
2535— S,  Washington.  DC  20090-6456, 
telephone  (202)  720-9916. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  pursuant  to  the  Lime 
Research,  Promotion,  and  Consumer 
Information  Act  of  1990,  as  enacted  by 
the  Food,  Agriculture,  Conservation  and 
Trade  Act  of  1990  [Pub.  L.  101-624; 
Title  XIX], 

This  final  rule  has  been  reviewed  by 
the  U.S.  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  No.  12291  and  has  been 
determined  to  be  a  "non-major”  rule. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  final  rule 
will  not  preempt  any  state  or  local  laws. 


regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  1957  of  the  Act,  a  person  subject 
to  an  order  may  file  a  petition  with  the 
Secretary  stating  that  such  order,  a 
provision  of  such  order,  or  an  obligation 
imposed  in  connection  with  such  order 
is  not  in  accordance  with  law  and 
requesting  a  modification  of  the  order  or 
an  exemption  from  the  order.  Such 

erson  is  afforded  the  opportunity  for  a 

earing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  courts  of  the  United  States  in 
any  district  in  which  such  person 
resides  or  carries  on  business  has 
jurisdiction  to  review  the  Secretary’s 
ruling  on  the  petition,  if  a  complaint  is 
filed  within  20  days  after  the  date  of  the 
entry  of  a  ruling  by  the  Secretary. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 

Under  section  1957  of  the  Act,  a 
person  subject  to  an  order  may  file  a 
petition  with  the  Secretary  stating  that 
such  order,  a  provision  of  such  order,  or 
an  obligation  imposed  in  connection 
with  such  order  is  not  in  accordance 
with  law  and  requesting  a  modification 
of  the  order  or  an  exemption  from  the 
order.  An  interim  final  rule  providing 
procedures  whereby  a  person  subject  to 
the  Order  may  file  such  a  petition  was 
issued  on  May  15, 1992,  and  published 
in  the  Federal  Register  (57  FR  21591)  on 
May  21. 1992. 

The  interim  final  rule  provided  that 
interested  persons  could  file  written 
comments  through  June  22, 1992.  No 
comments  were  received. 


However,  a  minor  modification  is 
necessary.  Section  1212.251(1),  the 
definition  of  the  term  "decision,” 
should  refer  to  the  judge’s  "initial 
decision”  rather  than  the  judge’s  “report 
to  the  Secretary.”  Therefore,  this  action 
adopts  the  May  21  interim  final  rule 
with  change. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

It  is  found  that  this  action  will  tend 
to  effectuate  the  declared  policy  of  the 
Act 

List  of  Subjects  in  7  CFR  Part  1212 

Administrative  practice  and 
procedure,  Advertising,  Agricultural 
research,  Imports,  Limes,  Marketing 
agreements,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  1212  which  was 
published  at  57  FR  21591  on  May  21, 
1992,  is  adopted  as  a  final  rule  with  the 
following  change: 

PART  1212— LIME  RESEARCH, 
PROMOTION,  AND  CONSUMER 
INFORMATION  ORDER 

1.  The  authority  citation  for  part  1212 
continues  to  read  as  follows: 

Authority:  The  Lime  Research,  Promotion, 
and  Consumer  Information  Act  of  1990;  7 
U.S.C.  6201  et  seq. 

2.  Section  1212.251(1)  introductory 
text  is  revised  to  read  as  follows: 

$1212.251  Definitions. 
***** 

(1)  Decision  means  the  judge’s  initial 
decision  and  includes  the  judge’s: 

***** 

Dated:  December  29, 1992. 

Kenneth  C.  Clayton, 

Acting  Administrator. 

(FR  Doc  93-198  Filed  1-7-93;  8:45  am] 
BILUNG  CODE  3410-02-M 
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OFRCE  OF  MANAGEMENT  AND 
BUDGET 

Budget  Rescissions  and  Deferrals 

December  30, 1992. 

The  Honorable  Thomas  S.  Foley,  Speaker  of 
the  House  of  Representatives,  Washington, 
DC  20515. 

Dear  Mr.  Speaker  In  accordance  with  the 
Congressional  Budget  and  Impoundment 
Control  Act  of  1974, 1  herewith  report  three 
revised  and  two  new  deferrals  of  budget 
authority,  totaling  $3.7  billion. 

These  deferrals  affect  International 
Security  Assistance  programs  and  the 
Departments  of  Agriculture  and  State.  The 
details  of  these  defamls  are  contained  in  the 
attached  report. 

Sincerely, 

George  Bush, 

The  White  House. 

BtUJNO  CODE  $11 0-01 -M 
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CONTENTS  OF  SPECIAL  MESSAGE 
(in  thousands  of  dollars) 

DEFERRAL  BUDGET 

NO.  ITEM  *  AUTHORITY 


Funds  Appropriated  to  the  President: 

International  Security  Assistance: 

D93-1A  Economic  support  fund .  ,  1,985,511 

D93-8  Foreign  military  financing  grants .  1 ,487,000 

D93-9  Foreign  military  financing  program .  149,200 

Department  of  Agriculture: 

Forest  Service: 

D93-4A  Expenses,  brush  disposal .  46,076 

Department  of  State: 

Bureau  of  Refugee  Programs: 

United  States  emergency  refugee  and 

D93-7A  migration  fund .  57,884 


Total,  deferrals .  3,725,671 
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Deferral  No.  D93-1A 


Supplemental  Report 

Report  Pursuant  to  Section  1014(c)  of  Public  Law  93-344 


This  report  updates  Deferral  No.  D93-1,  which  was  transmitted  to 
Congress  on  October  1,  1992. 

This  revision  increases  by  $1/492,774,491  the  previous  deferral 
of  $492,736,396  in  the  Economic  support  fund,  resulting  in  a 
total  deferral  of  $1,985,510,887.  The  increase  results  from:  (1) 
a  greater-than-anticipated  level  of  unobligated  funds  being 
carried  over  from  FY  1992;  and  (2)  the  Foreign  Operations,  Export 
Financing,  and  Related  Programs  Appropriations  Act,  1993. 


I  $  i  r  '4  AA  iA 
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Deferral  No.  93-1 A 


DEFERRAL  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Section  1013  of  P.L  93-344 


AGENCY: 

Funds  Appropriated  to  the  President 

New  budget  authority .  *  $  2,689,704,000 

(P.L  102-391) 

Other  budgetary  resources . *  $  534,287.081 

BUREAU: 

International  Security  Assistance 

Appropriation  title  and  symbol: 

Economic  support  fund  1/ 

112/31037  *113/41037 

11X1037 

Total  budgetary  resources . *  $  3,223,991,081 

Amount  to  be  deferred: 

Part  of  year . *  $  1,985,510,887  2/ 

Entire  year . 

OMB  identification  code: 

11-1037-0-1-152 

Legal  authority  (in  addition  to  sec.  1013): 

[X  |  Antideficiency  Act 

j  1  Other 

Grant  program: 

f~X|  Yes  1  j  No 

Type  of  account  or  fund: 

j  Annual 

September  30, 1993 
[X]  Multi-year  ‘September 30. 1994 

(expiration  date) 

[X]  No-Year 

Type  of  budget  authority: 

[X  |  Appropriation 

|  Contract  authority 

|  1  Other 

Coverage: 


Appropriation 


OMB 

Account  Identification  Deferred 

Symbol  Code  Amount  Reported 


Economic  support  fund .  11X1037  11-1037-0-1-152  *  53,269,987 

Economic  support  fund .  112/31037  11-1037-0-1-152  462,240,900 

Economic  support  fund .  113/41037  11-1037-0-1-152  *  1,470,000,000 

*  1,985,510,887 


JUSTIFICATION:  This  account  provides  economic  and  countemarcotics  assistance  to  selected  countries  in 
support  of  U.S.  efforts  to  promote  stability  and  U.S.  security  interests  in  strategic  regions  of  the  world.  This 
account  also  includes  contributions  to  the  International  Fund  for  Ireland.  This  action  defers  funds  pending  review 
and  approval  of  specific  loans  and  grants  to  eligible  countries.  This  interagency  review  process  will  ensure  that 
each  approved  transaction  is  consistent  with  the  foreign  and  financial  policies  of  the  United  States  and  will  not 
exceed  the  limits  of  available  funds.  This  action  is  taken  pursuant  to  the  Antideficiency  Act  (31  U.S.C.  1512). 


Estimated  Program  Effect:  None 
Outlay  Effect:  None 


*  Revised  from  previous  report. 

1/  This  account  was  the  subject  of  a  similar  deferral  in  FY  1992  (D92-1A). 

2/  This  deferred  amount  has  been  reduced  to  $1 ,771 ,082,965  due  to  subsequent  releases. 
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Deferral  No.  93-8 


DEFERRAL  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Section  1013  of  P.L.  93—344 


AGENCY: 

Funds  Appropriated  to  the  President 

New  budget  authority .  $  3,300,000,000 

(P.L  102-391) 

Other  budgetary  resources $ 

BUREAU: 

International  Security  Assistance 

Appropriation  title  and  symbol: 

Foreign  military  financing  grants 
(FMF)  1/ 

1131082 

Total  budgetary  resources .  $  3,300,000,000 

Amount  to  be  deferred: 

Part  of  year .  $  1,487,000,000 

Entire  year . 

OMB  identification  code: 

11-1082-0-1-152 

Legal  authority  (in  addition  to  sec.  1013): 

|  X  i  Antideficiency  Act 

Grant  program: 

I  X  i  Yes 


No 


Other 


Type  of  account  or  fund: 

Type  of  budget  authority: 

|  X  j  Annual 

[X _ j  Appropriation 

j  Multi-year: 

Contract  authority 

(expiration  date) 

|  |  No-Year 

1  1  Other 

JUSTIFICATION:  The  President  is  authorized  by  the  Arms  Export  Control  Act  to  sell  or  finance  by  grant, 
credit,  or  guarantee  articles  and  defense  services  to  friendly  countries  to  facilitate  the  common  defense. 

Under  Section  2  of  the  Act,  the  Secretary  of  State,  under  the  direction  of  the  President,  is  responsible  for  sales 
made  under  the  Act,  including  determining  whether  there  shall  be  a  sale  to  a  country  and  the  amount  thereof. 
Executive  Order  No.  1 1 958  further  requires  the  Secretary  of  State  to  obtain  the  prior  concurrence  of  the 
Secretaries  of  Defense  and  Treasury,  respectively,  regarding  standards  and  criteria  for  credit  transactions  that 
are  based  upon  national  security  and  financial  policies. 

These  funds  have  been  deferred  pending  the  approval  of  the  Departments  of  State,  Defense,  and  Treasury  for 
specific  programs  to  eligible  countries.  Consultation  among  these  Departments  will  ensure  that  each  approved 
program  is  consistent  with  the  foreign,  national  security,  and  financial  policies  of  the  United  States  and  will  not 
exceed  the  limits  of  available  funds.  This  action  is  taken  pursuant  to  the  Antideficiency  Act  (31  U.S.C.  1512). 


Estimated  Program  Effect:  None 
Outlay  Effect:  None 

r 


1/  This  account  was  the  subject  of  a  similar  deferral  in  FY  1992  (D92-8). 


Federal  Register  /  Vol.  58,  No.  5  /  Friday,  January  8,  1993  /  Notices 


3373 


Deferral  No.  93-9 

DEFERRAL  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Section  1013  of  P.L.  93-344 


AGENCY: 

Funds  Appropriated  to  the  President 

New  budget  authority .  $  149,200,000 

(P.L  102-391) 

Other  budgetary  resources .  $ 

BUREAU: 

International  Security  Assistance 

Appropriation  title  and  symbol: 

Foreign  military  financing  program 

1131085 

Total  budgetary  resources .  $  149,200,000 

Amount  to  be  deferred: 

Part  of  year .  $  149,200,000 

Entire  year . 

OMB  identification  code: 

11-1085-0-1-152 

Legal  authority  (in  addition  to  sec.  1013): 

1  X  1  Antideficiency  Act 

1  I  Other 

Grant  program: 

|  |  Yes  QT]  No 

Type  of  account  or  fund: 

|  X  |  Annual 

|  Multi-year: 

_  (expiration  date) 

|  |  No-Year 

Type  of  budget  authority: 

1  X  1  Appropriation 

Contract  authority 

j  1  Other 

JUSTIFICATION:  The  President  is  authorized  by  the  Arms  Export  Control  Act  to  sell  or  finance  by  credit, 
loan  guarantees,  and  grants,  articles  and  defense  services  to  friendly  countries  to  facilitate  the  common 
defense.  Under  Section  2  of  the  Act,  the  Secretary  of  State,  under  the  direction  of  the  President,  is 
responsible  for  sales  made  under  this  Act.  Executive  Order  1 1958  further  requires  the  Secretary  of  State  to 
obtain  prior  concurrence  of  the  Secretaries  of  Defense  and  Treasury,  respectively,  regarding  consistency 
of  transactions  with  national  security  and  financial  policies. 

As  required  by  the  Federal  Credit  Reform  Act  of  1990,  this  account  records  the  subsidy  costs  associated 
with  the  direct  loans  obligated  and  loan  guarantees  for  foreign  military  financing  committed  in  FY 1993  and 
beyond.  The  foreign  military  financing  credit  program  provides  loans  that  finance  sales  of  defense  articles, 
defense  services,  and  design  and  construction  services  to  foreign  countries  and  international 
organizations.  The  subsidy  amounts  are  estimated  on  a  present  value  basis. 

This  action  defers  funds  pending  review  of  specific  loans  to  eligible  countries  by  the  Departments  of  State, 
Treasury,  and  Defense.  The  review  process  will  ensure  that  in  each  proposed  program  the  proposed 
recipients  are  qualified  and  that  the  limits  of  available  funds  are  not  exceeded.  This  action  is  taken  pursuant 
to  the  Antideficiency  Act  (31  U.S.C.  1512). 
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Supplemental  Report 

Report  Pursuant  to  Section  1014(c)  of  Public  Law  93-344 


This  report  updates  Deferral  No.  D93-4,  which  was  transmitted  to 
Congress  on  October  1,  1992. 

This  revision  increases  by  $5,835,250  the  previous  deferral  of 
$40,241,029  in  the  Department  of  Agriculture,  Forest  Service, 
Expenses,  brush  disposal  account,  resulting  in  a  total  deferral 
of  $46,076,279.  The  increase  results  from  a  greater-than- 
anticipated  level  of  unobligated  funds  being  carried  over  from  FY 
1992. 
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Deferral  No.  93-4A 


DEFERRAL  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Section  1013  of  P.L.  93-344 


AGENCY: 

Department  of  Agriculture 

New  budoet  authority .  $  27,278,000 

(16  U.S.C.  490) 

Other  budqetarv  resources . *  $  87,810,279 

Total  budgetary  resources . *  $  115.088.279 

BUREAU: 

Forest  Service 

Appropriation  title  and  symbol: 

Expenses,  brush  disposal  1/ 

12X5206 

Amount  to  be  deferred: 

Part  of  year . 

Entire  year . *  $  46,076,279 

OMB  identification  code: 

_1 2-9922-0-2-302 

Legal  authority  (in  addition  to  sec.  1013): 

|X  1  Antideficiency  Act 

i  1  Other 

Grant  program: 

1  1  Yes 

X  ]  No 

Type  of  account  or  fund: 

|  Annual 

Multi-year: 

(expiration  date) 

|  X  j  No-Year 

Type  of  budget  authority: 

1 X  |  Appropriation 

|  Contract  authority 

1  1  Other 

JUSTIFICATION:  Purchasers  of  National  Forest  timber  are  required  to  deposit  with  the  Forest  Service  the 
established  cost  for  disposing  of  brush  and  other  debris  resulting  from  timber  cutting  operations  authorized 
by  16  U.S.C.  490.  The  deposits  becoming  available  in  the  current  year  are  estimated,  and  the  related 
disposal  operations  are  planned  for  the  following  year.  Efficient  program  planning  and  accomplishment 
is  facilitated  by  operating  a  stable  program  well  within  the  funds  available  in  any  one  year  for  this  purpose. 
Much  of  the  brush  disposal  work  for  which  fees  are  collected  cannot  be  done  in  the  same  year  because 
of  weather  conditions  or  because  harvesting  is  not  completed.  The  Forest  Service  is  planning  for  a  stable 
year-to-year  program,  which  will  require  $69  million  in  1993.  The  current  fiscal  year  reserve  is  established 
pursuant  to  the  provisions  of  the  Antideficiency  Act  (31  U.S.C.  1512)  as  a  reserve  for  contingencies. 


Estimated  Program  Effect:  None 
Outlay  Effect:  None 


*  Revised  from  previous  report. 

1/  This  account  was  the  subject  of  a  similar  deferral  in  FY  1992  (D92-10). 
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Deferral  No.  D93-7A 


Supplemental  Report 

Report  Pursuant  to  Section  1014(c)  of  Public  Law  93-344 


This  report  updates  Deferral  No.  D93-7,  which  was  transmitted  to 
Congress  on  October  1,  1992. 

This  revision  to  a  deferral  of  the  Department  of  State's 
Emergency  refugee  and  migration  assistance  fund  increases  the 
amount  previously  reported  as  deferred  from  $10,123,000  to 
$57,884,000.  This  increase  of  $47,761,000  reflects  the  funds 
made  available  by  the  Foreign  Operations,  Export  Financing,  and 
Related  Programs  Appropriations  Act,  1993. 
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Deferral  No.  93-7A 


DEFERRAL  OF  BUDGET  AUTHORITY 
Report  Pursuant  to  Section  1013  of  P.L.  93-344 


AGENCY: 

Department  of  State 

New  budaet  authority . *  $  49.261.000 

(P.L  102-391) 

Other  budgetary  resources .  $  10,126.000 

Total  budqetary  resources . *  $  59,387,000 

BUREAU: 

Bureau  of  Refugee  Programs 

Appropriation  title  and  symbol: 

United  States  emergency  refugee 
and  migration  assistance 
fund  1/ 

11X0040 

Amount  to  be  deferred: 

Part  of  year . *  $  57,884.000 

Entire  year . 

OMB  identification  code: 

11-0040-0-1-151 

Legal  authority  (in  addition  to  sec.  1013): 

|  X  1  Antideficiency  Act 

[  1  Other 

Grant  program: 

|  j  Yes  [Xi  No 

Type  of  account  or  fund: 

Annual 

]  Multi-year: 

(expiration  date) 

Hr]  No-Year 

Type  of  budget  authority: 

[X  1  Appropriation 

j  Contract  authority 

[  j  Other 

JUSTIFICATION:  Section  501  (a)  of  the  Foreign  Relations  Authorization  Act  of  1976  (Public  Law  94-141)  and 
Section  414(b)  (1)  of  the  Refugee  Act  of  1980  (Public  Law  96-212)  amended  Section  2(c)  of  the  Migration 
and  Refugee  Assistance  Act  of  1962  (22  U.S.C.  2601)  by  authorizing  a  fund  to  enable  the  President  to 
provide  emergency  assistance  for  unexpected  urgent  refugee  and  migration  needs. 

The  Foreign  Operations,  Export  Financing,  and  Related  Programs  Appropriations  Act,  1993  waives  the 
provisions  placing  a  limit  on  the  amounts  in  the  funds.  * 

Executive  Order  No.  1 1922  of  June  16, 1976,  allocated  all  funds  appropriated  to  the  President  for  the 
Emergency  Fund  to  the  Secretary  of  State  but  reserved  for  the  President  the  determination  of  assistance 
to  be  furnished  and  the  designation  of  refugees  to  be  assisted  by  the  Fund. 

These  funds  have  been  deferred  pencfing  Presidential  decisions  required  by  Executive  Order  No.  1 1922. 
Funds  will  be  released  as  the  President  determines  assistance  to  be  furnished  and  designates  refugees 
to  be  assisted  by  the  Fund.  This  deferral  action  is  taken  under  the  DrovLions  of  the  Antideficiency  Act 
(31  U.S.C.  1512). 

Estimated  Program  Effect:  None 
Outlay  Effect:  None 


t 

*  Revised  from  previous  report. 

1/  This  account  was  the  subject  of  a  similar  deferral  in  FY  1992  (D92-6A). 

(FR  Doc.  93-321  Filed  1-7-93;  8:45  am] 
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Part  IX 

Environmental 
Protection  Agency 

40  CFR  Parts  85  and  86 
Control  of  Air  Pollution  From  New  Motor 
Vehicles:  Emission  Regulations  for  1994; 
Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  85  and  86 
[FRL-4551-2] 

Control  of  Air  Pollution  From  New 
Motor  Vehicles  and  New  Motor  Vehicle 
Engines:  Gaseous  and  Particulate 
Emission  Regulations  for  1994  and 
Later  Model  Year  Ught-Duty  Vehicles 
and  Light-Duty  Trucks,  and  Revised 
Performance  Warranty  Regulations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). _ 

SUMMARY:  This  notice  proposes  the 
addition  of  "short  test”  standards  and 
procedures,  referred  to  as  the 
Certification  Short  Test  (CST),  to  current 
regulations  for  certification,  audit,  and 
recall  of  new  light-duty  vehicles  (LDVs) 
and  light-duty  trucks  (LDTs). 
Promulgation  of  the  CST  is  necessary  to 
protect  owners  of  LDVs  and  LDTs  from 
incurring  unnecessary  repair  expenses 
on  Inspection/Maintenance  (I/M) 
pattern  failures,  and  is  required  by 
section  208(a)  of  the  Clean  Air  Act 
Amendments  of  1990.  The  intent  of  the 
CST  is  to  ensure  that  properly 
maintained  LDVs  and  LDTs  have  no 
elements  of  design  that  would  cause 
pattern  failure  in  an  actual  I/M  program. 
The  Agency  is  also  proposing 
replacements  for  all  six  of  the  current 
Clean  Air  Act  section  207(b)  procedures, 
which  are  used  in  basic  I/M  programs 
for  performance  warranty  purposes. 
These  proposed  procedures  more 
precisely  define  the  steps  executed  by 
both  the  I/M  emissions  analyzer  and  the 
emissions  inspector,  and  ensure  that 
vehicles  are  properly  preconditioned 
during  testing.  The  improvements 
would  serve  to  reduce  the  occurrence  of 
I/M  failures  that  would  not  benefit  from 
repair  efforts  and  to  make  the 
performance  warranty  procedures 
compatible  with  computerized 
emissions  analyzers.  This  proposal  also 
includes  several  technical  amendments 
to  the  procedures  used  to  test  vehicles 
and  engines  for  compliance  with 
emission  standards. 

DATES:  Written  comments  on  this  NPRM 
must  be  submitted  on  or  before  March 
15,  1993. 

EPA  will  conduct  a  public  hearing  on 
this  NPRM  on  February  12, 1993. 
Additional  information  on  the 
submission  of  comments  and  the  public 
hearing  can  be  found  in  AD0RESSES  and 
under  “Public  Participation”  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
today’s  notice. 


ADDRESSES:  Interested  parties  may 
submit  written  comments  (in  duplicate 
if  possible)  for  EPA  consideration  by 
addressing  them  as  follows:  EPA  Air 
Docket  LE-131,  Attention:  Docket  No. 
A-91-21,  U.S.  Environmental 
Protection  Agency,  room  M-1500,  401 
M  Street,  SW.,  Washington,  DC  20460. 

The  hearing  will  be  held  at  9:30  a.m. 
at  the  EPA  National  Vehicle  and  Fuel 
Emissions  Laboratory,  2565  Plymouth 
Road,  Ann  Arbor,  Michigan,  48105, 
telephone  (313)  668-4200. 

Material  relevant  to  this  proposed 
rulemaking  is  available  for  inspection  in 
Docket  No.  A-91-21,  located  at  the 
above  M  Street  address  on  the  first  floor 
of  Waterside  Mall,  from  8:30  a.m.  to  12 
noon  and  from  1:30  to  3:30  p.m. 
weekdays.  A  reasonable  fee  may  be 
charged  by  EPA  for  copying  docket 
materials. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
M.  Snapp,  Certification  Division,  U.S. 
Environmental  Protection  Agency, 
Motor  Vehicle  Emission  Laboratory, 
2565  Plymouth  Road,  Ann  Arbor, 
Michigan  48105.  Telephone  (313)  668- 
4282. 

SUPPLEMENTARY  INFORMATION: 

TABLE  OF  CONTENTS 

I.  Background  of  Proposed  Rule 

II.  Proposed  Regulations 

A.  Performance  Warranty  Regulations 

1.  Introduction. 

2.  Sequence  of  the  test  modes. 

3.  Sampling  algorithm. 

4.  Test  pass/fail  determination. 

5.  Equipment  specifications. 

B.  Certification  Short  Test  Regulations 

1.  Overview. 

2.  EPA  compliance  testing  pathways. 

3.  Minimum  certification  data  submittal 
requirement. 

4.  Alternative  approach  to  the  CST  envelope. 

5.  Equipment  requirements. 

C.  Selective  Enforcement  Auditing 

D.  Imported  Motor  Vehicle  Testing 

E.  Recall 

F.  Previous  EPA  Proposal  for  an  Alternative 
Loaded-Mode  Test  Procedure 

G.  Technical  Amendments 

III.  Rationale  and  Discussion  of  Issues 

A.  Performance  Warranty  Regulations 

B.  Certification  Short  Test 

1.  Policy  objectives  and  considerations. 

2.  Test  complexity  tradeoffs  in  the  basic 
proposal. 

3.  Targeting  first-chance-pass  on  the  CST. 

4.  General  aspects  of  the  two  test-envelope 
approaches. 

5.  Ambient  temperature  conditions. 

6.  Fuel  characteristics. 


7.  Vehicle  wait  times  and  prior  vehicle 
operation. 

8.  Manufacturer  certification  data  submittal 
requirements. 

9.  Inability  to  test  vehicles. 

10.  Derivation  of  standards. 

11.  Alternative-fueled  vehicles. 

12.  Recall  authority. 

13.  Truck  idle  carbon  monoxide  procedure. 

14.  Model  year  of  applicability. 

IV.  Economic  Impacts 

A.  Certification  Short  Test  and  Performance 
Warranty  Proposals 

B.  Technical  Amendments 

V.  Public  Participation 

A.  Comments 

B.  Public  Hearing 

VI.  Administrative  Requirements 

A.  Administrative  Designation  and 
Regulatory  Impact  Analysis 

B.  Reporting  and  Recordkeeping 
Requirements 

C.  Impact  on  Small  Entities 

VII.  Statutory  Authority 

I.  Background  of  Proposed  Rule 

On  November  15, 1990,  the  Clean  Air 
Act  Amendments  of  1990  (hereafter 
referred  to  as  "the  1990  Amendments”) 
were  signed  into  law  by  the  President. 
Section  208(a)  of  the  Amendments 
modified  section  206(a)  of  the  Clean  Air 
Act  (CAA  or  “the  Act”)  to  require  the 
addition  of  "test  procedures  capable  of 
determining  whether  model  year  1994 
and  later  model  year  light-duty  vehicles 
(LDVs)  and  light-duty  trucks  (LDTs), 
when  properly  maintained  and  used, 
will  pass  the  inspection  methods  and 
procedures  established  under  207(b)  for 
that  model  year,  under  conditions 
reasonably  likely  to  be  encountered  in 
the  conduct  of  inspection  and 
maintenance  (I/M)  programs,  but  which 
those  programs  cannot  reasonably 
influence  or  control.”  Congress 
specifically  required  that  the  variety  of 
field  I/M  test  conditions  to  be  addressed 
by  the  new  certification  test  procedures 
include  ranges  of  fuel  characteristics, 
ambient  temperature,  and  short  waiting 
periods  prior  to  emission  testing.  These 
new  test  procedures,  referred  to  as  the 
Certification  Short  Test  (CST)/will  be  a 
necessary  step  in  the  certification 
process  for  new  LDVs  and  LDTs 
beginning  with  the  1994  model  year. 

The  207(b)  procedures  referred  to  in 
the  Amendments  form  the  basis  for 
implementation  of  the  207(b)  or 
emissions  performance  warranty.  Where 
a  State  or  local  I/M  program  has  adopted 
one  of  the  207(b)  procedures,  failure  of 
the  procedure  is  the  first  important  step 
towards  triggering  performance 
warranty  protection  for  a  vehicle 
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owner.1  Performance  warranty 
regulations  were  first  promulgated  by 
EPA  in  1980  and  underwent  revision  in 
1984. 2  Six  207(b)  procedures  and 
associated  emission  standards  for 
hydrocarbons  (HC)  and  carbon 
monoxide  (CO)  are  currently  in  force. 
These  procedures  and  standards  may  be 
found  in  part  85,  subpart  W,  of  the  Code 
of  Federal  Regulations. 

The  purpose  of  the  performance 
warranty  is  to  protect  individual  vehicle 
owners  from  incurring  repair  expenses 
prompted  by  failure  of  an  I/M  short  test 
due  to  conditions  beyond  the  owner’s 
control.  Through  adoption  of  the 
performance  warranty,  Congress 
recognized  that  vehicle  manufacturers, 
rather  than  vehicle  owners,  might  bear 
responsibility  for  a  given  I/M  test  failure 
of  an  in-use  vehicle.  Vehicle  owners,  on 
the  other  hand,  would  be  liable  once  the 
age  and  mileage  limits  for  a  vehicle 
were  surpassed,  or  for  I/M  repairs 
prompted  by  malmaintenance, 
misfueling,  or  tampering.  With  the 
manufacturers  and  vehicle  owners  each 
paying  for  emission  repairs  for  which 
they  were  responsible,  short  tests  would 
be  an  effective  and  efficient  means  to 
achieve  emission  reductions  from 
individual  vehicles. 

This  assumption  has  not  been 
completely  borne  out  by  experience, 
however,  since  specific  groups  of 
vehicles  have  shown  consistent  patterns 
of  I/M  failure,  and  neither  the  emission 
performance  warranty  nor  vehicle 
owner  action  has  adequately  addressed 
the  failures.  For  the  most  part,  the 
Agency  has  become  aware  of  these 
“pattern  failures”  as  I/M  program 
officials  have  sought  technical  support 
or  assistance  in  obtaining  Federal 
emission  performance  warranty 
coverage  for  owners  of  the  failed 
vehicles.  Once  the  existence  of  pattern 
failures  was  recognized,  the  Agency  also 
undertook  analysis  of  I/M  program  data 
to  identify  vehicle  groups  with 
unusually  high  failure  rates,  implying 
some  likelihood  of  additional  pattern 
failure  problems.  On  occasion,  the 
Agency  has  compiled  the  available 
information  and  has  published 
summaries  listing  vehicles  suspected  of 
pattern  failure  behavior,  describing  the 
causes  of  the  known  failures,  and 


1 A  second  Federal  emissions  warranty,  the  207(a) 
or  emissions  defect  warranty,  is  triggered  not  by  a 
test  failure,  but  by  the  discovery  of  a  part  that  is 
defective  in  materials  or  workmanship.  The  207(a) 
emissions  defect  warranty  is  available  to  all  vehicle 
owners  (subject  to  age.  mileage,  and  maintenance 
requirements),  while  the  207(b)  performance 
warranty  is  only  available  to  vehicle  owners  that 
fail  a  Federally  approved  207(b)  short  test 
procedure. 

2  45  FR  34802  (May  22, 1980)  and  49  FR  24320 

(June  12. 1984). 


recommending  approaches  for  handling 
the  vehicles  in  I/M  programs.  In  March 
1988,  for  example,  tne  Agency 
distributed  summaries  of  38  pattern 
failure  problems,  ranging  in  scope  from 
a  few  thousand  affected  vehicles  to 
several  million.3 

Pattern  failures  arise  for  a  variety  of 
reasons.  In  some  cases,  the  cause  of  the 
pattern  failure  is  the  malfunction  of  a 
particular  component  on  some  or  all  of 
the  vehicles  within  an  engine  family.4 
In  other  pattern  failures,  the  vehiale 
performs  as  designed  with  no  apparent 
malfunction;  instead,  the  vehicle  design 
is  not  compatible  with  the  steps  of  the 
short  test  procedure  or  the  conditions 
under  which  the  test  is  performed.5  In 
either  case,  the  pattern  failure  vehicles 
may  be  errors  of  commission  by  the 
short  test.  That  is,  the  presence  of  the 
short  test  pattern  failure  does  not 
guarantee  that  the  same  vehicles  would 
also  fail  a  full  Federal  Test  Procedure 
(FTP) .  In  part  this  is  so  because  the 
short  test  measures  emissions  on  an 
instantaneous  basis,  while  the  FTP  is 
based  on  emission  levels  averaged  over 
an  extended  period.  Whether  pattern 
failures  arise  from  malfunctions  or 
incompatibility  of  a  design  with  the  test 
procedures,  however,  responsibility  for 
such  failures  cannot  normally  be 
attributed  to  the  vehicle  owner. 

The  Agency  recognizes  five 
characteristics  of  vehicle  design  that 
account  for  the  bulk  of  those  pattern 
failures  where  incompatibilities  exist 
between  the  vehicle  design  and  an  I/M 
procedure.  First,  the  fuel  control 
systems  on  some  vehicles  are  slow  to 
accommodate  the  abrupt  transitions 
between  idle  and  2500  rpm  modes  in 
the  I/M  procedures,  thereby  generating 
HC  or  CO  emission  spikes  that  are 
longer  than  the  norm  of  five  to  seven 
seconds  or  are  more  gradual  in  their  rate 
of  decline.  Such  designs  may  fail  I/M 
tests  based  on  the  higher  emissions  of 
the  spike,  when  passing  levels  might 
have  occurred  with  more  extended 
sampling. 

The  second  important  vehicle 
characteristic  is  use  of  air  injection  or 
fuel  metering  timers.  These  timers  have 
been  employed  by  some  manufacturers 
(notably,  Ford  Motor  Company)  to 
disable  secondary  air  injection  during 
extended  idles.  The  intent  was  to 
prevent  excess  catalyst  temperatures  in 
vehicles  designed  to  operate  with 
enriched  (usually,  open-loop)  fuel 


3  L/M  Pattern  Vehicle  Summaries,  USEPA  Office 
of  Mobile  Sources,  28  Mar  1988;  available  in  the 
public  docket  for  review. 

4  See,  for  example,  summary  no.  88-04  in  I/M 
Pattern  Vehicle  Summaries,  op  cit. 

*  See,  for  example,  summary  no.  88-25  in  I/M 
Pattern  Vehicle  Summaries,  op  cit. 


metering  at  idle.  Most  manufacturers 
significantly  alter  their  fuel  metering  or 
air  injection  strategies  following  a 
restart,  and  some  employ  fuel  metering 
or  air  injection  timers  triggered  by  any 
keyoff/restart  sequence.  Some  such 
strategies  increase  the  chance  the 
vehicle  will  pass  I/M  testing;  others  can 
lead  directly  to  I/M  failure.  Pattern 
failures  traced  to  timers  were  the  major 
factor  behind  EPA’s  1984  warranty 
rulemaking  cited  above. 

The  third  design  characteristic  is 
cooldown  of  the  catalyst  or  oxygen 
sensor  below  nominal  operating 
temperatures,  particularly  during  idle 
operation,  when  reduced  volumes  of 
exhaust  gas  pass  across  the  sensor  or 
react  in  the  catalyst.  During  the 
extended  idles  that  vehicles  may 
occasionally  encounter  while  waiting  to 
be  tested  in  I/M  queues,  catalyst 
efficiencies  may  drop  or  fuel  metering 
systems  may  switch  to  open  loop  as  the 
vehicle  computer  detects  sluggish 
oxygen  sensor  response.  Failure  of  the 
subsequent  I/M  test  may  result. 

The  fourth  characteristic  of 
significance  is  the  strategy  for 
evaporative  system  purge.  Many  current 
vehicles  are  designed  for  little  or  no 
evaporative  purge  during  idle,  in  part 
because  the  vapor  could  constitute  a 
significant  portion  of  the  fuel  flow, 
affecting  idle  quality.  Such  vehicles 
tend  to  load  the  canister  while  waiting 
in  I/M  lanes,  only  to  discharge  the  vapor 
during  any  off-idle  modes  in  the 
subsequent  I/M  test.  Discharge  of 
canister  vapor  in  this  manner  can  cause 
fuel  enrichment  that  exceeds  the  range 
of  authority  programmed  into  a  closed- 
loop  fuel  control  system,  resulting  in 
incomplete  combustion  and,  hence,  - 
higher  instantaneous  emissions.  Purge 
failures  during  2500  rpm  testing  may 
rise  dramatically  with  higher  ambient 
temperatures  or  with  higher  fuel 
volatility. 

Finally,  there  are  some  vehicles  that 
do  not  actually  fail  the  numerical 
standards  of  the  I/M  test,  but  instead  fail 
to  properly  complete  the  test  procedure. 
Most  significant  among  there  cases  are 
vehicles  that  require  specialized 
equipment  in  order  to  obtain  a  valid 
measure  of  engine  speed.  Emission 
analyzers  use  engine  speed  to  monitor 
progress  and  direct  the  inspector 
through  the  modes  of  the  I/M  test,  to 
determine  the  proper  point  to  sample 
emissions,  and  to  detect  certain  fault 
conditions.  The  I/M  test  procedures 
define  ranges  of  acceptable  engine  speed 
for  idle  and  off-idle  test  modes.  Until 
the  mid-1980s,  most  I/M  analyzers 
detected  engine  speed  signals  using 
conventional  tachometers,  which 
employ  an  inductive  pickup  clamped 
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around  one  of  the  secondary  ignition 
cables.  In  1983,  one  manufacturer 
introduced  an  ignition  system  where  the 
pulse  count  in  the  secondary  cables  was 
double  the  count  in  conventional 
systems.  Later  systems  deleted  the 
secondary  cables  entirely  or  limited 
access  to  parts  of  the  ignition  system.  In 
response,  I/M  analyzer  manufacturers 
patched  their  software  and  hardware  to 
prevent  aborted  tests  or  sampling  at 
incorrect  speeds.  However,  the  variety 
of  unconventional  ignition  systems  and 
the  speed  with  which  they  were 
introduced  led  to  a  hodgepodge  of  less- 
than-comprehensive  solutions. 

Pattern  failures  like  those  described 
above  are  problematic  for  a  number  of 
reasons.  If  the  failure  is  of  the  type 
where  the  vehicle  is  actually  performing 
as  designed,  no  repair  may  be  available. 
Owners  face  increased  risk  of  paying  for 
unnecessary  repairs,  which  may  leave 
emission  performance  unchanged  or 
even  degraded  and  the  owner 
vulnerable  to  further  I/M  failures  and 
unproductive  repair  visits.  Some  owners 
may  receive  information  from  the  repair 
sector  on  how  to  operate  their  vehicles 
during  testing  to  increase  the  chance  of 
obtaining  passing  scores,  yet  program 
officials  may  be  unable  or  unwilling  to 
accept  such  operation  as  consistent  with 
their  I/M  program  regulations. 
Determining  owner  eligibility  for 
emission  performance  warranty 
coverage  can  be  more  complex.  Each  of 
these  situations  can  contribute  to 
frustration  for  the  vehicle  owner  and  a 
loss  of  credibility  for  the  I/M  program 
and  the  vehicle  manufacturer. 

While  resolving  the  cases  of 
individual  owners  is  of  immediate 
concern  to  I/M  programs  and  the 
manufacturers,  the  long  run  solution  to 
the  pattern  failure  problem  is 
prevention  of  future  pattern  failure 
groups.  Future  liability  for  warranty 
claims  and  owner  dissatisfaction  are 
incentives  for  manufacturers  to  weed 
out  pattern  failure  designs  prior  to 
production.  On  this  basis,  one 
manufacturer  has  voluntarily  added  its 
own  I/M  simulations  to  vehicle 
development  testing.  Where  a 
manufacturer  chooses  not  to  take  this 
approach  or  where  their  efforts  are  not 
sufficiently  comprehensive  to  identify 
pattern  failure  problems,  each  owner  of 
a  pattern  failure  vehicle  must  negotiate 
the  repair  attempt  and  warranty  claim 
process  individually,  where  an  up-front 
solution  to  the  problem  group  as  a 
whole  might  have  been  more  efficient. 

The  Agency’s  Certification,  Selective 
Enforcement  Audit  (SEA),  and  Recall 
programs  might  seem  to  be  viable 
mechanisms  to  address  patterns  of 
emission  test  failure.  However,  such 


programs  are  currently  based  upon  the 
FTP;  they  contain  no  direct  simulations 
of  I/M  procedures  and  field  test 
conditions  such  as  extended  idles, 
higher  ambient  temperatures,  and 
higher  fuel  volatility.®  As  pointed  out 
above,  pattern  failure  vehicles  may  be 
errors  of  commission  by  the  short  tests. 
Thus,  pattern  failures  that  might  be  of 
great  concern  and  impact  in  the  field 
might  pass  the  FTP  in  current 
certification,  SEA,  or  recall  testing.  The 
current  motor  vehicle  emission  control 
program  therefore  does  not  adequately 
prevent  the  introduction  of  pattern 
failure  vehicles. 

With  this  in  mind,  some  I/M  programs 
have  previously  suggested  (and  EPA  has 
considered)  the  addition  of  I/M  short 
test  requirements  to  the  new  vehicle 
certification  procedures.7  With  passage 
of  the  1990  Amendments,  this  approach 
has  become  a  statutory  requirement.  The 
addition  of  the  CST  implies  a  judgment 
by  Congress  that  manufacturers,  not 
vehicle  owners  or  the  I/M  programs, 
must  bear  the  responsibility  for 
addressing  conflicts  between  vehicle 
designs  and  federally  approved  I/M  test 
procedures.  Implementing  the  new  CST 
statutory  requirement  is  the  primary 
purpose  of  this  rule. 

Tne  CST  is  intended  to  be  an 
indicator  of  vehicle  performance  on  the 
207(b)  test  procedures  in  place  at  the 
time  each  model  year  1994  and  later 
LDV  and  LDT  is  certified.  The 
effectiveness  of  the  indicator  test  is  thus 
determined  to  a  large  extent  by  the 
clarity  with  which  the  “targets”  (i.e.,  the 
207(b)  tests)  are  defined.  Absent  any 
action  on  the  part  of  EPA  to  change 
them,  the  current  207(b)  procedures 
would  apply  in  the  1994  model  year. 
The  Agency  believes  a  preferable  course 
is  to  also  amend  the  207(b)  tests. 

Indeed,  for  at  least  two  reasons,  EPA 
was  pursuing  207(b)  improvements 
prior  to  adoption  of  the  Amendments. 
First,  significant  improvements  in 
analyzer  technology  have  taken  place 
since  adoption  of  the  original 
performance  warranty  tests.  Manual 
analyzers  with  analog  readouts  have 
given  way  to  automated  units  that  place 
much  of  the  test  sequence,  sampling 
algorithm,  and  pass/fail  determination 


'Since  model  year  1984,  both  heavy-duty  and 
light-duty  trucks  have  faced  a  0.5%  CO  at  idle 
standard  for  cert  i  Heat  ion  and  recall  (45  HR  63734, 
September  25, 1980) .  This  requirement  sought 
emission  reductions  in  localized  areas  of  congested 
traffic,  rather  than  reduction  in  1/M  pattern  failures. 
The  impact  of  the  new  CST  requirement  on  the 
truck  idle  CO  test  will  be  discussed  in  the  issues  - 
section  to  follow. 

7  See.  for  example,  letter  to  Charles  Gray  from 
Richard  )oy  (Fairbanks  North  Star  Borough)  dated 
May  30, 1986.  Available  in  the  public  docket  for 
review. 


under  computer  control.  These 
improvements  permit  EPA  to  define  the 
207(b)  procedures  much  more 
rigorously. 

Second,  I/M  programs  now  have  a 
decade  of  experience  in  testing  vehicles 
equipped  with  computer-controlled 
engines  and  emission  control  systems. 
This  experience,  together  with 
substantial  research  testing,  has  shown 
EPA  and  the  manufacturers  that  errors 
of  commission  on  I/M  tests  can  be 
significantly  reduced  by  changes  to  the 
test  modes,  the  emissions  sampling 
algorithm,  and  improvements  in  vehicle 
preconditioning.® 

Following  discussions  with  I/M 
programs,  vehicle  manufacturers,  and 
the  analyzer  manufacturers,  EPA  issued 
a  technical  report  in  January  1991 
suggesting  six  alternatives  to  the  current 
207(b)  procedures.9  The  pass/fail  mode 
types  in  the  six  tests  were  the  same  as 
those  in  the  current  procedures:  Idle, 
unloaded  2500  rpm,  and  steady-state 
loaded.  All  six  procedures  included 
new  sampling  algorithms  and  test 
procedure  specifications  appropriate  for 
use  with  computerized  emission 
analyzers  and  consistent  with  the 
objective  of  reducing  errors  of 
commission.  All  five  of  the  unloaded 
procedures  provided  failed  vehicles 
with  an  immediate  “second  chance”  to 
pass  the  I/M  test  before  triggering  an 
I/M  repair  requirement.  The  second 
chance  tests  incorporated  new  or 
extended  2500  rpm  vehicle 
preconditioning  modes  and  improved 
sampling  algorithms. 

The  Agency  determined  its  strategy 
for  the  CST  proposal  against  this 
backdrop  of  the  statutory  CST 
requirement,  experience  with  the 
pattern  failure  problem,  and  ongoing 
efforts  to  improve  the  existing 
performance  warranty  procedures.  The 
Agency  has  concluded  that  the  intent  of 
Congress  is  best  served  by  proposing 
improvements  to  the  207(b)  procedures 
themselves  as  part  of  the  CST  proposal, 
though  promulgation  of  the  CST  alone 
was  specifically  required  by  the 
Amendments. 

Further,  the  Agency  has  concluded 
that  the  optimum  CST  would  not 
necessarily  require  the  broad  range  of 
testing  that  the  statute  could  be  read  to 
allow.  The  sheer  number  of  currently 


'See.  for  example.  EPA  technical  reports  EPA 
460/3-88-008,  "Variability  of  1/M  Test  Scores  Over 
Time."  and  EPA-AA-TSS-l/M-87-2,  "1/M  Test 
Variability."  Available  in  the  public  docket  for 
review. 

'Tierney.  Eugene )..  Herzog.  Erik  W.,  and  Snapp. 
Lisa  M..  "Recommended  1/M  Short  Test  Procedures 
for  the  1990's:  Six  Alternatives,”  USEPA  Office  of 
Air  and  Radiation.  EPA-AA-TSS-1/M-0O-3. 
Available  in  the  public  docket  for  review 
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approved  207(b)  tests,  the  range  of  field 
conditions  in  the  variables  called  out  by 
Congress,  and  the  diverse  vehicle 
conditions  that  can  trigger  pattern 
failure  behavior  combine  to  form  a 
potential  complex  CST  test  matrix  that 
could  be  quite  lengthy  and  expensive. 

On  this  basis,  the  Agency  has  chosen  to 
propose  a  CST  that  (1)  includes  each  of 
the  pass/fail  mode  types,  but  not 
necessarily  all  six  revised  I/M  tests;  (2) 
targets  those  pattern  failure  causes  that 
are  of  greatest  policy  concern  or  largest 
scope;  (3)  reduces  the  complexity  of  the 
certification  test  and  the  manufacturer 
data  submission  requirements,  in  favor 
of  confirmatory  and  recall  test  liability; 
and  (4)  still  retains  the  flexibility  for 
future  CST  revisions  to  address  other 
pattern  failure  types  or  changes  to  the 
207(b)  procedures. 

Although  this  proposal  includes 
revisions  to  the  existing  207(b) 
procedures  that  will  help  eliminate 
many  pattern  failure  problems, 
additional  types  of  I/M  tests  may  be 
necessary  to  address  air  quality  issues  in 
regions  where  National  Ambient  Air 
Quality  Standards  continue  to  be 
exceeded.  Thus,  in  a  separate  action,  the 
Agency  has  promulgated  a  performance 
standard  to  establish  a  minimum 
emission  reduction  requirement  for 
areas  that  must  implement  enhanced 
I/M  programs  under  the  1990 
Amendments.10  The  Agency’s  adoption 
of  a  stringent  performance  standard  for 
enhanced  I/M  will  result  in  the 
adoption  by  many  States  of  transient 
loaded  procedures  for  exhaust  testing 
and  functional  tests  for  evaluation  of 
evaporative  control  systems.  Separate 
EPA  rulemakings  will  incorporate  such 
procedures  into  regulation  as  available 
performance  warranty  tests  and 
components  of  the  CST.  Therefore, 


transient  loaded  procedures  are  not 
included  in  today’s  proposal. 

The  remainder  of  this  preamble  will 
describe  in  more  detail  the  proposed 
207(b)  test  procedure  revisions  and  the 
proposed  CST  regulations  (section  II), 
provide  the  rationale  for  the  proposed 
regulations  and  identify  issues  for 
comment  horn  interested  parties 
(section  III),  and  execute  certain 
administrative  requirements. 

II.  Proposed  Regulations 

A.  Performance  Warranty  Regulations 
1.  Introduction 

This  notice  proposes  six  new 
performance  warranty  short  tests:  three 
idle  tests,  a  pair  of  unloaded  two-speed 
tests,  and  a  steady-state  loaded  test. 
Incorporated  in  the  new  procedures  is  a 
new  “first  passing  reading’’  emissions 
sampling  algorithm.  The  algorithm  also 
requires  that  preconditioning  be 
performed  in  a  controlled  manner.  Also 
proposed  are  new  specifications  for  the 
equipment  used  to  perform  I/M  testing. 

The  proposed  procedures  and  the 
associated  regulations  are  intended  to 
eventually  replace  the  current  menu  of 
performance  warranty  procedures 
available  to  I/M  programs.  The 
advantages  of  the  new  procedures  for 
vehicle  manufacturers  as  well  as  for 
I/M  programs  prompt  EPA  to  propose 
that  they  be  made  available  to  I/M 
programs  with  the  minimum  legal 
delay,  which  is  thirty  days  following 
promulgation  of  the  final  rule.  Once  a 
program  subsequently  adopts  any  of  the 
new  procedures,  owners  of  failed 
vehicles  would  then  be  eligible  for  the 
performance  warranty  remedy.  As  with 
the  existing  performance  warranty 
procedures,  I/M  programs  may  also 
choose  to  employ  the  procedures  on 
vehicles  that  have  exceeded  the  age  or 


mileage  criteria  for  performance 
warranty  coverage. 

In  order  to  provide  for  a  cost-effective 
transition  to  use  of  the  new  procedures 
and  for  penetration  of  analyzers  meeting 
the  new  equipment  requirements,  the 
Agency  proposes  that  tne  existing 
performance  warranty  test  procedures 
and  the  new  procedures  that  are  being 
proposed  in  this  notice  be  concurrently 
available  to  all  I/M  programs  for  use  on 
all  vehicles  through  31  December  1993. 
In  addition,  EPA  proposes  that  I/M 
program  areas  may  continue  to  use  the 
current  performance  warranty 
procedures  for  model  year  1993  and 
earlier  vehicles  through  31  December 
1995,  if  approved  by  the  Administrator 
as  part  of  a  State  Implementation  Plan 
revision  as  part  of  an  expeditious 
transition  to  more  sophisticated 
inspection  equipment  or  high  volume, 
test-only  inspection  network.  Approval 
of  the  request  would  be  based  on 
evidence  that  earlier  adoption  of  the 
new  procedures  or  the  associated 
equipment  requirements  would  be 
impractical  or  unreasonably  costly.  An 
example  of  such  a  circumstance  might 
be  a  program  that  has  recently  upgraded 
its  emission  analyzers,  but  not  to  the 
extent  proposed  in  this  Notice.  Of 
course,  the  revised  207(b)  tests  being 
proposed  today  would  be  available  for 
I/M  program  use  thirty  days  after 
publication  of  the  final  rule. 

2.  Sequence  of  the  Test  Modes 

Table  1  provides  basic  information  on 
the  sequence  of  the  test  modes  in  the  six 
new  I/M  short  tests  proposed  in  this 
notice  as  well  as  in  the  six  tests  already 
contained  in  current  regulations.  The 
complete  procedures  are  contained  in 
part  85,  subpart  W  of  the  proposed 
regulations. 


Table  1.— Comparison  of  l/M  Test  Procedures 


Test  procedure 

R/S  req'd 

First  chance 

Second  chance 

Mode  1 

Mode  2 

Mode  1 

Mode  2 

Operation 

Type 

Operation 

Type 

Operation 

Type 

Operation 

Type 

Original  Subpart  W  Tests: 

Idle  . 

(2500  rpm) . 

idle  . 

s 

idle  ..  .  .  .. 

(s) 

(S) 

(Idle)  . 

s 

(s) 

idle  .... . 

(8) 

Additions  in  1984: 

2500  rpm  . 

P 

idle . 

s 

idle . 

idle. 

2500  rpm . 

s 

Idle . 

s 

Proposed  New  Subpart  W 

Tests: 

Idle 

idle . 

s 

2500  rpm  . 

p 

idle . 

8 

Preconditioned  Idle  . 

n 

2500  rpm  . .• 

P 

idle . . 

s 

2500  rpm  . 

Ip 

idle . 

8 

,MSee  57  FR  52950  (November  5. 1992). 
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Table  1.— Comparison  of  l/M  Test  Procedures— Continued 


Test  procedure 

R/S  rag’d 

First  chance 

Second  chance 

Mode  1 

Mode  2 

Mode  1 

Mode  2 

Operation 

Type 

Operation 

Type 

Operation 

Type 

Operation 

Type 

n .  - 

Idle  . 

M| 

ss  loaded . 

Idle . 

s 

mg. 

m 

idle . 

§£§ 

2500  rpm . 

2500  rpm . 

m 

Idle . 

s 

2500  rpm 

kfa 

(8) 

(Idle)  . 

idle . 

MH  m 

hhH  1 

(■B 

Motor  Abbreviations  R/S-rMtort.  »i  HMtfy  Mato.  p-praccndWontog  mode,  e-tampting  mode. 

leaM  one  ol  the  too  opttonal  modee  muto  be  eetoctod  lor  Me  lest 
Parentoeees  IndKato  optional  mode  operations  (eg..  Idle.  2500  rpm.  loaded)  or  mode  types  (s). 

U  templing  It  not  performed  on  an  optional  sampling  mode  (e).  me  mode  ie  used  tor  preconditioning. 


The  table  illustrates  some  of  the 
similarities  and  differences  between  the 
new  and  old  procedures.  The  proposed 
tests  continue  to  rely  entirely  on 
conventional  idle,  unloaded  2500  rpm, 
and  steady-state  loaded  operation,  both 
for  preconditioning  modes  and  for 
sampling  (pass/fail)  modes.  On  the  other 
hand,  the  new  tests  have  a  greater 
emphasis  on  “second  chance”  test 
modes.11  Each  of  the  five  new  unloaded 
procedures  includes  second-chance 
modes;  in  the  current  procedures,  only 
the  Two-Speed  Idle  Test  incorporates 
second-chance  testing.  The  second 
chance  modes  of  the  proposed 
procedures  are  generally  of  longer 
duration  than  the  first  chance  modes  (an 
aspect  reflected  in  the  regulations  but 
not  in  Table  1),  and  show  an  increased 
reliance  on  preconditioning. 

Each  of  the  first  chance  tests 
contained  within  the  six  proposed 
procedures  has  a  direct  analog  in  the 
current  procedures.  For  example,  the 
first-chance  portion  of  the  new 
Preconditioned  Idle  Test  consists  of  a 
2500  rpm  preconditioning  mode  and  an 
idle  sampling  mode;  the  same  modes  are 
employed  in  the  current  Idle  Test  with 
optional  preconditioning.  None  of  the 
proposed  tests  is  exclusively  a  "restart” 
procedure,  that  is,  one  that  requires  a 
keyoff/restart  step  for  all  vehicles;  the 
two  restart  procedures  from  the  current 
regulations  have  been  absorbed  as 
options  within  the  new  procedures.12 

The  three  proposed  idle  tests  differ 
only  in  their  use  of  preconditioning. 


11  Second  chance  testing  is  the  use  of  an 
immediate  second  1/M  test  on  failed  vehicles; 
second  chance  test  scores  supersede  first  chance 
scores.  The  second  chance  test  sequence  may 
include  different  preconditioning  or  sampling 
modes  than  the  first  chance  test.  A  second  chance 
test  is  different  than  a  retest,  which  is  the  1/M  test 
performed  following  a  repair  attempt.  Retests  may 
duplicate  the  entire  initial  I/M  test  procedure  (first 
and  second  chance). 

12  In  order  to  avoid  timer-related  pattern  failures, 
EPA  has  already  required  a  maximum  ten-second 
keyoff  and  engine  restart  during  second-chance 
testing  of  some  already-produced  vehicles  (model 
1981-66  Ford  products  and  model  year  1984-85 
Honda  Preludes). 


The  proposed  "standard”  Idle  Test 
retains  the  simple  idle  pass/fail  mode  of 
its  older  namesake,  but  adds  a  second- 
chance  idle  test  with  three  minutes  of 
controlled  2500  rpm  preconditioning. 
The  proposed  Idle  Test  with  Loaded 
Preconditioning  is  very  similar  to  the 
new  Idle  Test,  but  uses  30  seconds  of 
loaded  preconditioning  in  the  second- 
chance  test  instead  of  three  minutes  at 
2500  rpm.  The  third  new  idle-only  test, 
the  Preconditioned  Idle  Test,  is  the 
proposed  Idle  Test  with  a  short  2500 
rpm  preconditioning  inserted  at  the 
beginning. 

The  proposed  unloaded  two-speed 
tests  are  also  closely  related.  The  first 
chance  portion  of  the  Two  Speed  Test 
consists  of  an  idle  sampling  mode 
followed  by  a  2500  rpm  sampling  mode; 
the  Preconditioned  Two  Speed  Test 
simply  reverses  the  order.  Both  of  these 
tests  employ  second  chance  modes  at 
2500  rpm  and  idle. 

The  sampling  modes  of  the  proposed 
Loaded  Test  are  required  modes;  in  the 
existing  test  of  the  same  name,  one  or 
the  other  of  the  modes  could  be 
optional.  The  existing  option  to  use  the 
loaded  mode  for  preconditioning  only 
has  been  absorbed  in  this  proposal  into 
the  Idle  Test  with  Loaded 
Preconditioning. 

3.  Sampling  Algorithm 

The  sampling  algorithm  is  the 
calculation  method  used  to  monitor  and 
control  progress  through  the  modes  of 
the  test  and  to  determine  emission 
scores  and  pass/fail  status  based  on  the 
information  provided  by  the  optical 
bench  of  the  emissions  analyzer. 
Elements  of  the  sampling  algorithm  can 
include  (1)  the  frequency  at  which  the 
analog  emission  signal  from  the  bench 
is  sampled,  (2)  the  method  used  to 
“bundle”  the  sampled  values,  (3)  the 
criteria  for  initiating  and  terminating 
test  modes,  (4)  the  criteria  for  selecting 
a  score  and  then  determining  pass/fail 
status  for  each  mode  based  on  the 
standards  for  each  pollutant,  (5)  the 
criteria  for  the  detection  of  fault 


conditions  during  both  preconditioning 
and  sampling  modes,  and  (6)  the 
decision  criteria  to  be  employed  when 
fault  conditions  are  detected. 

Because  the  current  performance 
warranty  test  procedure  regulations 
were  written  before  the  development  of 
low-cost  computerized  analyzers  with 
digital  sampling  capabilities,  most 
aspects  of  the  sampling  algorithm  were 
left  under  the  inspector’s  subjective 
control.  For  example,  the  instruction  in 
current  regulations  to  "record  exhaust 
concentrations  after  stabilized  readings 
are  obtained  or  at  the  end  of  30  seconds, 
whichever  occurs  first”  was  written  to 
accommodate  inspectors  monitoring 
emission  values  on  analog  gauges.13 

The  Agency  developed  improved 
analyzer  specifications  in  1980,  but  the 
improvements  were  issued  as  guidance 
rather  than  revisions  to  the  performance 
warranty  regulations,14  and  further 
improvements  have  since  been 
identified.  The  Agency  proposes  at  this 
time  to  adopt  such  improvements  as 
part  of  the  regulations  for  each  new 
proposed  performance  warranty 
procedure. 

The  proposed  algorithm  samples  the 
stream  of  emission  data  from  the 
analyzer’s  sampling  system  at  a 
minimum  frequency  of  two  hertz;  these 
samples  are  continuously  grouped  into 
five-second  running  average  bundles. 
Mode  initiation  occurs  for  unloaded 
modes  when  the  inspector  prompts  the 
analyzer  to  begin  and  the  engine  speed 
has  been  within  specified  bounds  for 
ten  seconds:  700  rpm  ±  400  rpm  for  an 
idle  mode  or  2500  rpm  ±  300  rpm  for 
a  2500  rpm  mode.  Vehicle  speed  criteria 
are  similarly  specified  for  loaded 
modes:  22  mph  to  25  mph  for  vehicles 
with  up  to  four  cylinders,  29  mph  to  32 
mph  for  fiv6  and  six  cylinder  vehicles, 
and  32  mph  to  35  mph  for  vehicles  with 


13  See,  for  example,  40  CFR  85.2209(b)(4). 

14  45  FR  34802,  op  cit  and  “BAR  90  Analyzer 
System  Specifications.”  State  of  California 
Department  of  Consumer  Affairs.  Bureau  of 
Automotive  Repair,  June  1989.  Available  in  the 
public  docket  for  review. 
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seven  or  more  cylinders.  The  delay  in 
mode  initiation  provides  time  for 
stabilization  of  emission  spikes 
following  mode  transitions  and  for 
transport  of  the  sample  through  the 
exhaust  analytical  system. 

A  software  timer  that  monitors  the 
elapsed  time  in  the  mode  is  triggered  by 
mode  initiation.  Termination  of  the 
mode  occurs  when  either  the  vehicle 
has  passed  and  a  score  has  been 
determined,  the  mode  time  limit  has 
been  reached  without  the  vehicle 
passing,  or  a  fault  condition  has 
occurred. 

The  software  searches  throughout  the 
sampling  period  for  a  set  of  passing 
values  and  if  one  is  found,  the  vehicle 
passes.  Thus,  rather  than  selecting 
scores  when  the  emission  readings  have 
either  “stabilized”  or  a  specified  time 
has  elapsed,  the  algorithm  searches  for 
the  “first  passing  reading”  of  a  five- 
second  bundle  in  which  both  the  HC 
and  CO  values  are  at  or  below  the 
standards  of  220  parts  per  million  (ppm) 
HC  and  1.2%  CO.  If  the  mode  reaches 
a  predefined  maximum  duration 
without  passing,  the  vehicle  fails  and 
the  mode  terminates.  The  maximum 
mode  length  varies  from  ninety  seconds 
to  three  minutes,  depending  on  the  type 
of  mode  and  whether  it  is  part  of  an 
initial  or  second-chance  test. 

There  are  also  minimum  mode 
durations  (generally,  30  seconds).  If  the 
pass  determination  is  made,  the  mode 
continues  until  the  minimum  duration 
has  elapsed.  This  permits  any 
preconditioning  benefits  of  the  mode  to 
be  achieved,  and  also  allows  the 
algorithm  to  report  the  best  passing 
reading  over  the  length  of  the  mode, 
rather  than  always  reporting  a  bundle 
that  is  a  borderline  passing  reading  (see 
below).  A  clean-vehicle  “early  out” 
option,  however,  allows  for  immediate 
mode  termination  if  a  bundle  does  not 
exceed  100  ppm  HC  and  0.5%  CO. 
Therefore,  a  very  clean  vehicle  could 
pass  a  mode  in  as  little  as  fifteen 
seconds  (the  ten  second  sampling  delay 
plus  one  five  second  bundle).  Similarly, 
a  dirty-vehicle  early  out  option  is 
provided  for  vehicles  with  no  HC 
exhaust  concentration  less  than  1800 
ppm  over  the  course  of  any  sampling 
mode.  This  option  protects  analyzers 
from  excessive  HC  hangup  and 
contamination  of  the  particulate  trap. 

Once  a  pass/fail  determination  is 
made,  the  algorithm  must  select  the 
simultaneous  pair  of  emission  scores 
that  is  to  be  reported;  the  bundle  on 
which  a  passing  status  was  assigned 
will  in  many  cases  be  just  below  the 
standard,  which  could  erroneously 
indicate  that  the  vehicle  is  only  capable 
of  marginally  passing.  Therefore,  the 


mode  score  reporting  algorithm  instead 
selects  the  pair  of  emission  values  with 
the  lowest  weighted  score  by  continuing 
to  analyze  emission  values  until  the 
mode  terminates  and  reporting  that 
bundle  for  which  the  combination  of  HC 
+  (151  *  CO)  is  a  minimum.  The 
weighting  factor  of  151  is  based  on  the 
relative  magnitude  of  the  two  standards 
and  of  the  two  units  of  measure,15  and 
also  minimizes  the  occurrence  of  non¬ 
unique  combined  values  to  simplify  the 
score  selection  process. 

A  mode  can  be  terminated  or 
prevented  from  initiating  as  a  result  of 
a  fault  condition,  such  as  excess  exhaust 
dilution  or  engine  or  vehicle  speed 
excursions  (including  engine  stalls). 
Specifically,  a  dilution  check  is 
continuously  performed  for  each  pass/ 
fail  mode  to  guard  against  leaks  in  the 
analyzer  sampling  train  or  failure  of  the 
inspector  to  insert  the  probe  to  a 
minimum  depth  of  ten  inches.  A  mode 
may  not  initiate  or  continue  if  the  sum 
of  CO  and  carbon  dioxide  (CO2) 
concentrations  falls  below  six  percent. 
The  test  is  aborted  and  the  results 
voided  if  the  dilution  check  is  failed  or 
the  vehicle  stalls.  In  addition,  vehicle  or 
engine  speed  must  remain  within  the 
bounds  specified  previously;  excursions 
beyond  the  specified  limits  for  an  idle 
mode  result  in  the  mode  timer  resetting 
to  zero  and  the  mode  resuming. 
Excursions  beyond  the  specified  limits 
for  2500  rpm  and  loaded  modes  are 
limited  to  two  seconds  for  any  single 
excursion  and  six  seconds  total  during 
testing  modes,  and  five  seconds  for  any 
single  excursion  and  15  seconds  total 
during  preconditioning  modes. 
Exceedances  result  in  the  mode  timer 
resetting  to  zero  and  the  mode 
resuming. 

A  maximum  time  is  established  for 
the  entire  test  in  order  to  prevent 
unlimited  mode  timer  resettings.  A  test 
timer  is  initiated  at  the  start  of  the  first 
preconditioning  or  pass/fail  mode  and 
runs  continuously  until  the  test  is 
completed,  voided,  or  the  maximum  test 
duration  is  reached.  The  shortest 
maximum  test  time  is  145  seconds 
(occurring,  for  example,  in  the  initial 
test  portion  of  the  Idle  Test);  the  longest 
maximum  test  time  is  425  seconds  (see, 
for  example,  the  initial  test  portion  of 
the  Two-Speed  Idle  Test).  If  the 
maximum  test  time  is  reached  before  all 
modes  can  be  completed,  the  test  is 
terminated  and  the  test  is  rendered 
invalid. 


1 9  HC  measured  as  haxane  in  parts  par  million 
and  OO  measured  in  percent  concentration. 
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4.  Test  Pass/Fail  Determination 

The  pass/fail  status  of  a  vehicle  for 

the  test  as  a  whole  is  determined  by  its 
pass/fail  status  on  the  individual 
sampling  modes  of  the  test.  If  a  second 
chance  test  has  been  performed,  the 
ass/fail  determination  is  made  on  the 
asis  of  its  sampling  modes;  otherwise, 
the  first  chance  test  values  are  used. 

Each  sampling  mode  in  the  applicable 
first  chance  or  second  chance  test  must 
have  a  simultaneous  pair  of  passing  HC 
and  CO  emission  values  for  the  overall 
test  to  be  passed.  Scores  are  reported  for 
each  mode  individually  as  described  in 
the  previous  section. 

5.  Equipment  Specifications 

In  addition  to  the  changes  in  the 
performnce  warranty  test  procedures, 
this  proposal  upgrades  equipment 
specifications  to  reflect  the  current 
capabilities  of  the  analyzer 
manufacturing  industry.1®  The  proposed 
requirements  define  the  physical 
components  of  the  emissions  analyzer 
more  precisely,  refine  and  tighten 
analyzer  accuracy  requirements  for  HC 
and  CO.  include  specifications  for  other 
gases  of  interest  (CO2  and,  optionally, 
nitrogen  oxide  (NO)),  and  codify  the 
ranges  of  ambient  conditions  under 
which  the  analyzer  must  be  able  to 
perform  accurately.  Furthermore,  the 
proposal  defines  equipment  calibrations 
and  adjustments  in  more  detail. 

The  current  description  of  the  basic 
components  of  the  emissions  analyzer, 
which  merely  includes  a  sample  probe, 
water  removal  system,  and  HC  and  CO 
analyzers,  is  expanded  to  include  a  CO2 
analyzer,  a  particulate  trap,  a  sample 
pump,  flow  control  components,  a 
tachometer,  digital  displays  for  HC.  CO, 
and  CO2,  and  a  digital  display  for 
dynamometer  speed  and  load  if  testing 
utilizes  loaded  operation  (see  proposed 
§  85.2225(b)).  The  revised  specifications 
would  require  that  materials  coming  in 
contact  with  the  sample  not 
contaminate  or  change  the  character  of 
the  gases  to  be  analyzed. 

Response  time  requirements  for  HC 
and  CO  would  become  more  stringent, 
and  the  proposal  would  add  response 
time  requirements  for  the  optional  NO 
analyzer.  In  most  cases,  accuracy 
tolerances  would  be  defined  for  three 
successive  ranges  for  each  of  the 
measured  gases,  including  the  new  CO2 
channel  (see  proposed  §  85.2225(c));  in 
current  regulations,  accuracy  is  only 
defined  for  a  single  range  spanning  a 
small  interval  below  and  including  the 


18The  proposed  specification*  are  also  consistent 
in  all  major  respects  with  the  BAR  90  specifications 
employed  by  the  State  of  California  1/M  program. 

op  tit. 
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standard.  The  revised  accuracy 
requirements  would  be  somewhat  more 
stringent  at  levels  near  the  standards, 
and  would  extend  to  one  or  two 
additional  ranges  exceeding  the 
standards  so  that  the  magnitude  of  the 
exceedance  can  more  reliably  be 
assessed. 

Analyzer  noise  and  repeatability  are 
other  aspects  that  are  new  in  the 
proposal  (see  also  proposed 
§  85.2225(c)).  The  proportion  of 
readings  of  a  midrange  calibration  gas 
recorded  over  a  20  second  period  that 
can  exceed  150%  of  the  average  reading 
level  would  be  limited  to  five  percent, 
and  the  variance  of  the  readings  over 
that  period  would  be  restricted  to  a 
specified  noise  limit  dependent  upon 
pollutant  and  range. 

The  proposed  specifications  also  add 
ranges  for  environmental  conditions 
within  which  the  analyzer  must  meet 
the  accuracy,  noise,  and  repeatability 
specifications  just  presented  (see 
proposed  §  85.2225(c)).  These  ranges 
include  ambient  temperature  (41°F- 
110°F),  humidity  (up  to  at  least  80% 
relative  humidity  throughout  the 
required  temperature  range),  barometric 
pressure  (the  analyzer  must  compensate 
for  pressure  effects  for  altitudes  up  to 
6000  feet),  electromagnetic  isolation 
from  interference,  and  vibration  and 
shock  protection.  These  ranges 
represent  minimum  requirements.  I/M 
programs  may  specify  more  stringent 
requirements  if  local  conditions  warrant 
them  in  order  to  ensure  test  accuracy. 

Other  specifications  proposed  for 
adoption  that  are  not  included  in 
current  regulations  are  the  display 
refresh  rate  (twice  per  second 
minimum),  limitations  on  interference 
effects  from  gases  not  sampled,  a  readily 
visible  display  of  the  propane 
equivalency  factor,  a  provision  for 
lockout  of  the  sampling  unit  until 
warm-up  requirements  are  met,  a 
slightly  different  basis  for  the 
determination  of  equal  flow  for  vehicles 
with  dual  exhaust  pipes  (see  proposed 
§  85.2225(b)),  and  an  analyzer  display 
resolution  requirement  standardizing 
emissions  reporting  at  the  same  level  of 
precision  as  appears  in  the  accuracy 
requirements  for  each  channel.  In 
addition,  the  analyzer  must  have  the 
hardware  and  software  capable  of 
implementing  the  sampling  algorithm 
discussed  in  a  previous  subsection. 

Some  improvements  to  the  analyzer 
calibration  requirements  are  also 
proposed  (see  proposed  §85.2233). 
System  checks  would  lock  out  the 
analyzer  if  HC  readings  taken  through 
the  probe  when  sampling  ambient  air 
exceed  20  ppm.  Lockout  would  also 
occur  if  the  automatic  zero  and  span 


checks  (newly  automated)  indicate  that 
drift  has  caused  the  signal  levels  to 
move  beyond  the  adjustment  range  of 
the  analyzer.  A  system  leak  check, 
formerly  weekly,  would  now  be 
required  on  a  daily  basis.  Gas 
calibration  would  automatically  occur 
every  72  hours,  and  would  utilize  two 
span  points.  Failure  to  pass  the 
calibration  would  lock  the  system  out 
from  testing. 

Additionally,  revised  dynamometer 
specifications  are  proposed  based  on  the 
specifications  currently  being  applied  to 
loaded-mode  testing  in  the  State  of 
Arizona  I/M  program  (see  proposed 
§§  85.2230  and  85.2233).  Different 
vehicle  speeds  would  be  dictated  for 
loaded  operation  based  upon  engine 
size  (number  of  cylinders).  The 
repeatability  criterion  for  power 
absorption  at  a  constant  speed  and  drift 
during  any  single  test  mode  are  also 
proposed  to  be  more  adequately 
defined. 

B.  Certification  Short  Test  Regulations 
1.  Overview 

The  vehicle  manufacturer’s  obligation 
under  this  proposal  is  to  design  vehicles 
that  pass  each  of  the  new  performance 
warranty  test  procedures  described  in 
the  previous  section,  without  benefit  of 
the  second-chance  segments  of  those 
procedures,  under  conditions, 
reasonably  expected  to  be  encountered 
during  in-use  testing.  The  Agency 
proposes  to  implement  and  enforce  this 
obligation  by  incorporating  a  new  test 
procedure,  the  CST,  into  existing  EPA 
regulations  governing  new  vehicle 
certification,  SEA  testing,  and  emissions 
recalls.  The  proposed  CST  regulations 
include  new  test  procedures,  test 
conditions,  equipment  requirements, 
emission  standards,  £nd  associated 
regulations. 

The  proposed  CST  procedure  is  a 
laboratory  simulation  of  field  I/M  short 
test  procedures.  Vehicle  operation 
during  a  run  of  the  procedure  consists 
of  at  most  two  different  first-chance 
tests  from  the  proposed  new 
performance  warranty  procedures,  in 
specific  combination  with  modes  that 
simulate  vehicle  warmup  and  “wait 
time”  operation  in  I/M  lanes.  In  order  to 
predict  vehicle  performance  under  field 
I/M  conditions,  the  proposal  defines  an 
envelope  of  vehicle  test  conditions 
based  on  ambient  temperature,  fuel 
characteristics,  and  prior  vehicle 
operation,  within  which  the  new  CST 
procedure  is  to  be  performed.  The 
Agency’s  selection  of  ranges  for  these 
parameters  reflects  the  statutory 
mandate  and  the  current  knowledge  of 


pattern  failure  triggering  conditions 
discussed  in  section  I. 

As  proposed,  neither  the  vehicle 
manufacturers  nor  EPA  must  perform  all 
possible  combinations  of  the  simulated 
I/M  tests  and  the  points  in  the  test 
envelope.  The  manufacturer  must 
certify  compliance  with  the  complete 
range  of  CST  tests  and  conditions,  but 
need  only  submit  data  to  the  Agency  on 
a  small  subset  of  those  possibilities.  The 
Agency  has  the  authority  to  perform 
certification  confirmatory  tests,  SEA 
tests,  and  recall  tests  throughout  the 
range  of  CST  procedures  and  test 
conditions,  yet  it  may  choose  to  focus 
on  only  one  I/M  procedure  at  a  specific 
point  in  the  test  envelope. 

The  Agency  is  also  proposing  a 
second  approach  to  the  test  envelope 
that  relies  on  an  evaporative  canister 
loading  procedure  rather  than  high 
ambient  test  temperature  and  high  fuel 
volatility  to  generate  the  high  vapor 
volumes  characteristic  of  purge-related 
pattern  failures.  Regulatory  language  is 
proposed  for  the  first  approach  only; 
however,  both  approaches  are  discussed 
in  detail  later  in  this  section  of  the 
preamble.  The  Agency  solicits 
comments  on  both  approaches  to  the 
test  envelope,  but  proposes  to  adopt 
only  one  approach  in  the  final  rule. 

Tne  proposed  CST  equipment 
requirements,  like  the  CST  procedures, 
are  based  on  the  new  field  I/'M 
requirements  proposed  in  this  Notice. 
Thus,  emission  scores  on  the  CST 
procedures  are  obtained  using 
computerized,  nondispersive  infrared 
(NDIR)  analyzers  measuring  undiluted 
tailpipe  exhaust  on  an  instantaneous 
basis.  The  analyzers  must  meet  or 
exceed  the  new  design  specifications  for 
I/M  analyzers  outlined  in  section  II.A. 
The  sampling  algorithm  proposed  for 
the  CST  is  the  algorithm  proposed  for  1/ 
M  testing  in  the  field. 

The  scores  obtained  for  each  sampling 
mode  in  a  run  of  the  CST  procedure  are 
compared  to  CST  emission  standards  to 
determine  the  passing  or  failing  status  of 
the  vehicle  for  that  mode.  Vehicles  must 
pass  each  individual  sampling  mode  of 
the  procedure  to  pass  the  CST  as  a 
whole.  The  CST  standards  proposed  for 
undeteriorated  vehicles  (including 
certification  EDVs  and  SEA  test 
vehicles)  are  0.2  percent  CO  and  50  ppm 
NC.  For  deteriorated  vehicles  (such  as 
recall  test  vehicles),  the  proposed 
standards  are  identical  to  the  field  I/M 
standards:  1.2  percent  CO  and  220  ppm 
NC.  Because  separate  standards  are 
proposed  for  deteriorated  and 
undeteriorated  test  vehicles,  the 
evaluation  of  CST  compliance  differs 
from  the  evaluation  of  FTP  compliance. 
The  CST  emission  scores  for 
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certification  EDVs  are  not  adjusted  by  a 
deterioration  factor  before  comparison 
to  the  (undeteriorated)  emission 
standard,  and  thus  no  CST  procedures 
need  be  performed  on  certification 
durability  data  vehicles. 

The  balance  of  this  section  clarifies 
the  proposed  CST  compliance 
requirement  and  manufacturer  data 
submission  requirements  by  describing 
in  greater  detail  the  proposed  CST  test 
procedures  and  test  condition  envelope. 
Also  presented  is  an  alternative 


approach  to  the  test  envelope  that 
employs  an  evaporative  canister  loading 
procedure  to  replace  portions  of  the 
observed  ranges  of  field  ambient 
temperature  and  fuel  properties. 
Comments  from  interested  parties  are 
solicited  on  all  aspects  of  the  proposal. 

2.  EPA  Compliance  Testing  Pathways 

The  EPA  compliance  testing  pathways 
that  together  make  up  the  proposed  CST 
procedure  are  illustrated  in  Figure  1. 
The  procedure  consists  of  three 


pathways  for  test  preparation,  feeding 
either  of  two  pathways  for  vehicle 
testing;  thus,  there  are  six  overall 
compliance  pathways.  The  Agency  may 
choose  among  the  six  pathways  for  the 
purpose  of  compliance  testing  to 
determine  if  a  manufacturer  has 
conformed  to  the  design  requirement 
stated  at  the  beginning  of  the  overview 
above. 
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Figure  1:  EPA  Compliance  Testing  Pathways 


Pathway  Cold  Moderate  Hot 
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The  proposed  range  for  CST  test  cell 
temperature  is  15°F  to  95°F.  The  three 
test  preparation  pathways  are  named 
after  three  contiguous  subsets  of  this 
overall  range:  cold  (15°F  to  65°F), 
moderate  (65°F  to  75°F),  and  hot  (75°F 
to  95°F)  temperature. 

The  test  cell  ambient  temperature  in 
turn  determines  the  test  fuel 
characteristics.  There  are  two  proposed 
CST  test  fuels,  differing  only  in  their 
maximum  volatility.  The  fuel  for  cold 
and  moderate  temperature  testing  may 
have  a  Reid  vapor  pressure  (RVP)  no 
higher  than  14.1  lbs;  the  CST  fuel  for 
hot  temperature  testing  must  be  at  or 
below  9.0  RVP.  The  complete 
specifications  for  the  two  fuels  are 
provided  in  Table  2  below  and  in 
§  86.1413  of  the  proposed  regulations. 


Table  2.— Fuel  Specification 


Para  meter 

Specification 

Ambient  Test  Temperature  . 

575°F  76°F-95°F 

RVP  (psi) . 

514.1  59.0 

Octane  (RON)  . 

>93 

T90 . 

£351 

%  aromatics  . 

£38 

%  olefins  . 

53 

%  MTBE  . 

50.1 

Wt%  sulfur . 

£0.06 

No  vehicle  operation  is  prescribed  or 
excluded  prior  to  the  fuel  drain  and  fill 
step.  Once  the  vehicle  has  been 
refueled,  however,  EPA  must  perform 
operation  to  warm  up  the  vehicle  before 
entering  either  of  the  two  vehicle  testing 
pathways.  The  test  cell  ambient 
temperature  determines  the  type  of  this 
warm-up  operation.  In  compliance 
testing  along  the  cold  temperature 
pathway,  EPA  would  perform  a 
transient  loaded  warm-up  cycle  of  at 
least  505  seconds  duration.  Examples  of 
such  cycles  are  the  full  FTP  and  its 
component  cycles  (the  Cold  505  and  the 
LA4) .  For  either  moderate  or  high 
temperature  testing,  EPA  would 
perform,  at  minimum,  unloaded 
operation  at  2500  rpm  for  90  seconds, 
steady-state  loaded  operation  at  or 
above  30  mph  for  30  seconds,  or  any 
transient  loaded  operation  for  30 
seconds. 


Normally,  EPA  would  expect  to 
proceed  directly  into  vehicle  testing 
following  the  warm-up  step.  If  the 
Agency  chooses  to  perform  a  loaded 
warm-up  but  no  loaded  short  testing,  it 
may  be  desirable  to  free  up  the 
dynamometer  after  the  warm-up  is 
completed  and  to  perform  the  emission 
testing  modes  elsewhere.  In  such  a  case. 
EPA  is  proposing  to  allow  up  to  seven 
minutes  of  uncontrolled  vehicle 
operation  (including  keyoff  time)  from 
the  close  of  a  loaded  warm-up  step  to 
the  beginning  of  vehicle  testing.  The 
Agency  believes  that  the  limited 
duration  of  this  uncontrolled  operation 
is  not  likely  to  significantly  affect  test 
results. 

As  proposed,  the  vehicle  testing 
portion  of  the  procedure  begins  with  the 
vehicle  at  curb  idle  for  between  three 
and  thirty  minutes.  This  “wait  time” 
mode  simulates  the  operation  of  the 
vehicle  once  it  has  been  queued  for 
testing  at  an  I/M  site.  The  wait  time 
mode  is  proposed  to  include  keyoff/ 
restart  events  at  intervals  no  smaller 
than  five  minutes,  with  no  idle  interval 
to  be  less  than  three  minutes.  Thus,  the 
maximum  wait  time  mode  of  thirty 
minutes  could  contain  six  keyoff/restart 
events,  at  maximum. 

As  shown  in  Figure  1,  the  two 
proposed  vehicle  testing  pathways 
divide  at  the  first  emission  testing  step. 
In  the  first  pathway,  the  wait  time  mode 
is  followed  immediately  by  the  first- 
chance  modes  of  any  single  procedure 
from  among  the  proposed  new 
performance  warranty  procedures.17  In 
the  second  pathway,  the  first-chance 
modes  of  two  specific  performance 
warranty  tests— -the  Two-Speed  Idle  Test 
and  the  Loaded  Test — are  performed  in 
order,  with  a  second  wait  time  mode  in 
between.  This  second  pathway  provides 
data  on  each  of  the  sampling  mode 
types  (idle,  2500  rpm,  steady-state 
loaded)  using  one  compact  sequence. 

This  proposal  does  not  limit  the 
Agency’s  authority  to  perform  multiple 

17  Because  the  new  207(b)  Loaded  Test  has  no 
second-chance  option,  all  modes  of  the  Loaded  Test 
procedure  are  considered  to  be  first-chance  modes 
for  purposes  of  the  CST. 


CSTs  in  its  certification,  audit,  or 
enforcement  testing  programs.  A  second 
CST  run  on  the  same  vehicle  might 
employ  a  different  selection  from  among 
the  six  available  pathways,  might 
otherwise  set  conditions  at  a  different 
point  (temperature,  fuel,  wait  time)  in 
the  test  envelope,  or  might  focus  on  a 
different  performance  warranty  short 
test.  However,  the  Agency  may  not 
bypass  the  test  preparation  steps  for 
successive  runs  of  the  CST;  each  run 
must  include  the  appropriate  warm-up 
operations. 

If  a  manufacturer’s  EDV  fails  a  run  of 
the  CST  procedure  under  this  proposal, 
the  Agency  will  retest  the  vehicle  using 
the  identical  CST  compliance  pathway, 
including  the  precise  points  in  the  test 
envelope  and  the  same  targeted 
performance  warranty  procedure. 
Vehicles  that  fail  such  a  retest  would 
then  be  ineligible  for  certificates  of 
conformity. 

3.  Minimum  Certification  Data 
Submittal  Requirement 

Under  this  proposal,  a  vehicle 
manufacturer  must  submit  emissions 
data  derived  from  a  subset  of  the  CST 
compliance  pathways  as  a  requirement 
of  vehicle  certification.  The  proposed 
manufacturer  minimum  testing 
requirement  is  illustrated  in  Figure  2. 
Once  again,  there  are  three  test 
preparation  pathways  based  on  the  test 
cell  ambient  temperature  (cold, 
moderate,  hot);  however,  the 
manufacturer  need  only  choose  one  of 
the'  three  paths  for  its  certification  EDV 
testing.  In  each  case,  the  warm-up  step 
is  optional  for  the  manufacturers  during 
CST  certification  testing,  while  it  yras 
required  for  EPA  compliance  testing.  All 
three  paths  feed  the  same  actual  test 
sequence,  consisting  of  the  first-chance 
modes  of  the  newly  proposed  Two- 
Speed  Idle  Test  and  the  Loaded  Test, 
each  preceded  by  a  wait  time  mode. 
Except  for  the  duration  of  the  wait  time 
modes,  this  is  identical  to  the  second 
EPA  compliance  testing  pathway  shown 
earlier  in  Figure  1. 
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Figure  2:  Manufacturer  Certification  Testing  Pathways 
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The  ranges  for  the  variables  of  the  test 
envelope  are  more  restricted  for 
manufacturer  certification  testing  than 
for  EPA  testing;  the  rationale  for  this 
approach  is  presented  in  section  III,  as 
part  of  the  separate  discussions  on  test 
complexity  tradeoffs  and  the  proposed 
manufacturer  data  submission 
requirement.  The  ambient  temperatures 
for  the  three  options  are  proposed  to  fall 
in  bands  of  width  10°F,  centered  on 
20°F,  70°F,  and  90°F,  respectively.  As 
proposed,  the  fuel  volatility  in  the  hot 
temperature  test  must  fall  in  a  0.5  RVP 
band  that  peaks  at  9.0  RVP;  the 
volatility  of  the  other  two  options  must 
fall  in  a  0.5  RVP  band  with  a  maximum 
of  14.1  RVP.  For  all  three  options,  the 
fuel  must  conform  in  all  other  respects 
to  the  same  fuel  specification  as  for  EPA 
testing.  The  duration  of  the  wait  time 
modes  in  each  case  must  be  between  25 


and  30  minutes.  The  choice  for  the 
number  and  duration  of  restart  events 
during  the  wait  time  modes  is  in  the 
manufacturer’s  hands,  being  mindful  of 
EPA’s  right  to  perform  compliance  tests 
across  the  ranges  of  these  variables. 

The  aggregate  effect  of  these  proposals 
is  to  focus  the  manufacturer’s  attention 
on  three  points  in  the  compliance  test 
envelope:  A  cold-temperature,  high-RVP 
case;  a  moderate-temperature,  high-RVP 
case,  and  a  warm-temperature, 
moderate-RVP  case.  The  manufacturer 
must  pick  its  certification  test  condition 
from  among  the  three. 

4.  Alternative  Approach  to  the  CST 
Envelope 

Figure  3  illustrates  an  alternative 
proposal  for  implementing  the  CST  test 
condition  envelope.  In  this  alternative, 
only  the  test  preparation  pathways. 


including  the  test  cell  ambient 
temperature  options,  are  different  from 
the  proposal  outlined  earlier  in  Figures 
1  and  2.  As  mentioned  in  the  overview 
above,  the  essential  difference  between 
the  two  approaches  to  defining  the 
envelope  is  the  use  of  an  evaporative 
canister  loading  procedure  in  place  of 
fuel  and  temperature  factors  for 
generating  purge  vapor  volume.  The 
result  is  only  two  test  preparation 
pathways  (referred  to  in  Figure  3  as  cold 
temperature  and  warm  temperature) 
instead  of  three.  In  the  alternative 
approach,  as  with  the  non-canister 
procedure  discussed  previously,  each 
test  preparation  pathway  would  be 
available  to  both  EPA  and  the 
manufacturers. 
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Figure  3:  Alternative  EPA  and  Manufacturer  Preparation  Pathways 
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The  ambient  temperature  ranges  and 
fuel  specifications  of  the  cold  and  warm 
temperature  pathways  are  deliberately 
set  to  coincide  with  those  of  the  cold  CO 
rule 18  and  conventional  FTP  testing. 
Thus,  as  shown  in  Figure  3,  the  ambient 
temperature  portion  of  the  test  envelope 
consists  of  two  disjoint  ranges  that 
reasonably  mirror  occurring  real-world 
conditions:  15°F  to  25°F  for  the  cold 
pathway,  and  68°F  to  86F°  for  the  warm 
pathway.  Associated  with  these 
temperature  ranges  are  the  complete 
fuel  specifications  for  cold  CO  and  FTP 
testing,  respectively.  Figure  3  includes 
just  the  RVP  portion  of  the  fuel 
specifications;  the  complete 
specifications  for  the  two  fuels  are 
provided  in  Table  3.  As  in  the  basic 
proposal  outlined  in  Figures  1  and  2,  no 
vehicle  operation  is  specifically 
prescribed  or  excluded  before  the  fuel 
drain  and  fill  step. 


Table  3— Fuel  Specification  for  the 
Alternative  Envelope 


Parameter 

Specification 

Specification 

Ambient  Test 
Temperature. 

15°F-25°F 

68°F-86°F 

Basis  tor  sped- 

CoW  CO  certtfF 

FTP  certtfi- 

fication. 

cation  fuel 

cation  fuel 

RVP  (psi) _ 

11.5  ±0.3 

S.7-9.2 

octane _ ... _ 

S87.5 

(RON-fMON)/2 

293  RON 

tBP,  °F . 

76-96 

75-95 

T10,  °F . 

98-118 

120-135 

T50,  °F . 

179-214 

200-230 

T90,  “F  . . 

316-346 

300-325 

EP,  °F  . 

<413 

£415 

Voi  %  aromatics  .. 

26.4  ±  4.0 

£35 

Vol  %  olefins  . . 

12.5  ±  5.0 

£10 

Wt  %  sudor . 

0.035  ±  0.015 

£0.10 

Phosphorus,  g/ 

U.S.  gal. 

£0.005 

£0.005 

As  shown  in  Figure  3,  artificial 
loading  of  the  evaporative  canister 
applies  only  to  vehicles  in  the  warm 
temperature  pathway,  since  the  vapor 
generation  that  causes  canister  loading 
is  more  likely  to  occur  in  the  field  under 
warm  than  under  cold  temperature 
conditions. 

The  Agency  proposes  that  the  canister 
loading  procedures  to  be  promulgated 
by  the  Agency  in  the  evaporative 
emissions  rulemaking  currently  in 
progress 18  or  the  similar  procedures 
adopted  by  CARB  for  evaporative  testing 
of  California  vehicles  be  applicable  for 
this  purpose.  In  both  the  CST  and  the 
evaporative  emissions  rulemaking,  the 
Agency  seeks  to  put  the  canister  in  a 
worst-case  condition.  There  are  no 
different  logistical  considerations  in  the 
two  rules  that  should  dictate  different 
canister  loading  protocols,  while 
conversely,  resources  could  be  saved  by 

,8See  57  FR  31888  (July  14. 1392). 

,9See  55  FR  1914  (January  19, 1990). 


using  the  same  procedure  for  both 
purposes.  For  similar  reasons,  vehicle 
manufacturers  would  be  expected  to 
likewise  seek  consistent  EPA 
approaches  to  its  canister  loading 
procedures. 

Any  level  of  artificial  loading  would 
be  permitted  in  Agency  or  manufacturer 
testing,  from  no  loading  up  to  the 
maximum  achievable  by  the  bench 
procedures  permitted  in  the  new  EPA 
and  CARB  evaporative  regulations. 

The  Agency's  rationale  for  permitting 
a  range  of  canister  loading  is  twofold. 
First,  EPA  proposes  that  die  canister 
loading  portion  of  the  CST  be  allowed 
to  be  completely  by-passed  if  the 
manufacturer  or  the  Agency  has  reason 
to  believe  that  the  vehicle  system  design 
will  not  permit  any  purge  during  the 
specific  operating  modes  of  I/M  testing. 
Any  conclusions  regarding  the  purge 
behavior  of  an  engine  family,  however, 
may  be  the  subject  of  EPA  confirmatory, 
SEA,  and/or  recall  testing.  Second,  EPA 
wishes  to  preserve  th9  ability  to  test 
with  a  less  than  fully  loaded  canister  if 
there  is  an  indication  in  particular 
situations  that  a  lesser  loading  will 
suffice  to  conclusively  demonstrate  a 
vehicle’s  CST  pass/fail  status.  This 
ability  is  particularly  important  if  the 
canister  loading  procedures  finalized  in 
the  evaporative  rulemaking  include  real 
time  methods  such  as  extended  diumals 
where  resource  constraints  may  be  a 
concern. 

The  methods  for  maximizing  canister 
loading  currently  being  considered  in 
the  course  of  the  evaporative  emissions 
rulemaking  are  filling  the  canister  with 
a  fixed  volume  of  vapor  (based  on  the 
working  capacity  of  the  canister)  or 
loading  until  a  specified  volume  of 
vapor  is  measured  exiting  the  canister 
(breakthrough).  In  the  latter  option,  the 
definition  of  breakthrough  depends 
upon  the  method  by  which  HC 
emissions  from  the  canister  are 
measured.  If  the  canister  loading  is 
carried  out  in  a  sealed  enclosure,  then 
breakthrough  may  be  defined  as  a 
certain  amount  of  cumulative  HC 
emitted  into  the  enclosure  as  measured 
by  a  flame  ionization  detector  (FID).  An 
equivalent  method  might  be  to  measure 
the  local  concentration  of  HC  at  the 
canister;  this  case  breakthrough  would 
be  defined  as  a  specified  volume 
percent  increase  in  the  local 
concentration  of  hydrocarbons.  A  third 
method  might  be  to  collect  emissions 
from  the  vehicle’s  evaporative  system  in 
an  additional  canister  and  base  the 
determination  of  breakthrough  on  a 
specified  gain  in  mass  of  the  additional 
canister. 

Following  the  canister  loading  step, 
the  vehicle  proceeds  directly  into  warm¬ 


up  operation  and  then  into  vehicle 
testing.  The  alternative  proposal  ceases 
to  differ  from  the  basic  proposal 
beginning  with  the  vehicle  warm-up 
step.  As  before,  warm-up  is  required  for 
EPA  testing  but  is  optional  for  the 
manufacturers.  In  this  alternative,  EPA 
might  choose  to  employ  actual  cold  CO 
or  FTP  testing  as  the  warm-up  operation 
step,  then  proceeding  directly  into  the 
CST  vehicle  testing.  These  cycles  would 
meet  the  minimum  requirements  for 
warm-up  in  either  the  cold  or  the  warm 
temperature  pathway,  and  the  matched 
fuel  specifications  would  preclude  the 
need  for  a  refueling  step.  The 
manufacturers  also  might  choose  this 
warm-up  approach,  although  EPA’s 
right  to  choose  a  less  stringent  warm-up 
might  dictate  that,  similarly,  use  of  a 
worst-case  warm-up  cycle  by 
manufacturers  would  be  more  prudent. 

5.  Equipment  Requirements 

The  CST  procedures  and  test 
envelope  proposed  here  were  conceived 
so  that  manulacturer  and  EPA  testing 
could  occur  in  the  same  test  cells  as  FTP 
testing  or  in  the  cells  that  will  be 
necessary  for  testing  under  the  cold 
temperature  CO  and  evaporative 
procedures  required  by  the  1990 
Amendments.  Thus,  the  CST  will  not 
require  the  replacement  of 
dynamometers  or  new  equipment  for 
the  control  of  test  cell  ambient 
conditions.  During  loaded  warm-up 
operation  modes  in  the  CST,  the  setting 
of  dynamometer  inertia  weights  and  the 
assignment  of  power  absorption  unit 
(PAU)  settings  would  occur  in  exactly 
the  same  manner  as  for  FTP  testing. 
During  the  Idle  Test  with  Loaded 
Preconditioning  or  the  Loaded  Test  (the 
only  207(b)  procedures  to  require 
steady-state  loaded  operation),  the 
dynamometer  would  be  set  to  simulate 
the  single-curve  dynamometers  used  for 
I/M  testing  in  the  field,  rather  than  the 
variable  curve  units  used  for 
conventional  certification  testing.  This 
is  accomplished  by  decoupling  all 
inertia  weights  from  the  dynamometer 
drive  rolls  and  fixing  the  variable  PAU 
settings  to  match  the  power  absorption 
curve  proposed  in  the  new  performance 
warranty  procedures  for  field  use.20-21 

20  Because  some  certification  dynamometers 
employ  minimum  inertia  weights  that  are  not 
equipped  with  clutch  decoupling  systems,  the 
proposed  regulations  allow  for  a  residual  inertia 
weight  of  1000  lbs.  The  effect  of  this  allowance 
should  be  to  provide  some  additional, 
preconditioning  during  accelerations  and 
decelerations,  but  no  impact  on  the  steady  state 
modes  themselves.  The  Agency  considers  the 
emission  impact  of  this  option  to  be  insignificant. 

21  The  power  absorption  curve,  which  is  the 
horsepower  needed  for  a  vehicle  to  drive  the  rolls 
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The  intent  of  the  proposed  regulations 
is  that  the  CST  emission  analyzers 
should  employ  the  same  sampling  train, 
NDIR  analyzers,  sampling  algorithms, 
and  repeatability  and  reliability  criteria 
as  the  analyzers  used  for  I/M  testing  in 
the  field.  Thus,  the  proposed  CST 
regulations  specify  use  of  emission 
analyzers  that  in  most  significant 
respects  meet  the  new  field  analyzer 
requirements  proposed  for  inclusion  in 
subpart  W. 

The  Agency  anticipates  that  the  most 
straightforward  and  cost-effective 
approach  will  be  for  both  EPA  and  the 
vehicle  manufacturers  to  purchase 
actual  I/M  analyzers  that  meet  the  new 
subpart  W  analyzer  specification,  but 
have  been  modified  to  meet  the 
particular  data  acquisition  and  operator 
interface  needs  of  the  individual 
purchaser.  Nevertheless,  provision  is 
made  for  manufacturers  to  petition  for 
use  of  equivalent  or  superior 
alternatives  to  the  specified  hardware 
and  software  configurations.  However, 
calculation  or  interpretation  of  mean 
emission  scores  from  bagged  emission 
data  (currently  permitted  for  truck  idle 
CO  testing)  will  not  be  allowed,  because 
it  is  precisely  the  sensitivity  of  pattern 
failures  to  instantaneous  fluctuations  in 
the  emission  scores  that  can  lead  to 
pattern  failures.  Replacement  of  NDIR 
HC  analyzers  with  FIDs  is  also 
precluded,  because  of  the  difficulty  in 
translating  FID  values  into  analogous 
NDIR  readings  that  could  be 
meaningfully  compared  to  NDIR-based 
pass/fail  standards. 

A  final  CST  equipment  requirement  of 
note  is  the  specification  proposed  for  40 
CFR  86.1437-94  that  requires  each 
vehicle  to  have  an  engine  rpm  signal 
readable  via  the  onboard  diagnostics 
lead,  by  a  conventional  inductive 
tachometer,  or  by  a  dedicated  in-line 
lead  with  a  standardized  connector. 

This  requirement  has  been  added  to  the 
regulations  to  prevent  certification  of 
vehicles  that  could  not  complete  the 
207(b)  test  procedures  in  the  field  due 
to  inaccessible  engine  speed  signals. 

C.  Selective  Enforcement  Auditing 

Pursuant  to  CAA  section  206(b),  the 
Administrator  is  authorized  to  test  new 
motor  vehicles  in  order  to  determine 
whether  vehicles  being  manufactured 
do  in  fact  conform  to  the  regulations 
with  respect  to  which  a  certificate  of 
conformity  was  issued.  Therefore, 
vehicles  certified  to  meet  the  CST 
standards  are  subject  to  such  standards 
in  an  SEA. 


al  various  speeds,  is  horsepower  as  a  cubic  function 
of  speed.  The  specific  load-speed  relationships  for 
field  use  are  proposed  in  §85.2216  and  §65.2219. 


As  with  EPA  certification 
confirmatory  testing,  SEA  testing  may 
include  any  combination  of  ambient 
temperatures,  test  fuel  variables,  prior 
vehicle  operation,  and  vehicle  wait 
times  as  well  as  any  other  test  variables 
allowed  by  the  regulations.  Thus,  SEA 
testing  of  a  given  engine  family  is  not 
constrained  by  the  particular  points  in 
the  test  envelope  or  vehicle  testing 
pathways  that  were  employed  by  the 
manufacturer  for  the  certification  data 
submission  on  the  family  or  by  EPA  in 
earlier  certification  confirmatory  testing 
of  the  family.  In  furtherance  of  the 
underlying  purposes  of  the  CST,  a  pass/ 
fail  decision  will  be  based  on  the  CST 
in  its  entirety  rather  than  on  a  per 
pollutant  basis,  as  would  be  the  case 
with  conventional  SEA  testing  using  the 
FTP.  Basing  pass/fail  decisions  on  all 
pollutants  simultaneously  is  consistent 
with  the  pass/fail  decision  methodology 
used  in  FTP  confirmatory  testing  and  in 
I/M  testing. 

Certain  technical  revisions  are 
proposed  to  the  SEA  regulations  at  part 
86,  subparts  G  and  K,  to  incorporate  the 
CST  procedure's  into  Selective 
Enforcement  Audits. 

D.  Imported  Motor  Vehicle  Testing 

Certain  straightforward  revisions  are 
proposed  to  incorporate  the  CST 
procedures  into  the  regulations  at  part 
85,  subpart  P,  that  govern  the 
importation  of  nonconforming  motor 
vehicles  and  motor  vehicle  engines. 

E.  Recall 

In  addition  to  promulgating  the  CST 
procedures  under  the  amended  section 
206  of  the  Clean  Air  Act,  EPA  is 
proposing  to  use  the  CST  in  recall 
testing,  as  discussed  later  in  section 
III. B. 12,  “Recall  Authority”.  This  action 
subjects  the  vehicle  manufacturers  to 
potential  recall  liability  under  section 
207(c)  in  the  event,  for  example,  that 
pattern  failure  vehicle  problems  not 
evident  on  certification  emission  data 
vehicles  arise  in  actual  field  I/M  testing. 

For  CST  recall  testing,  EPA  would 
target  for  further  scrutiny  only  those 
vehicle  groups  whose  field  I/M 
performance  indicated  a  potential 
pattern  failure  problem.  Any  CST  recalls 
would  not  rely  solely  on  actual  field  1/ 

M  data,  but  would  be  confirmed  with 
laboratory  testing  using  the  CST.  Any 
CST  recall  testing  conducted  in  the 
laboratory  would  be  conducted  using 
only  properly  used  and  maintained 
vehicles  and  recalls  would  only  be 
ordered  if  a  substantial  number  of  any 
class  or  category  of  vehicles  were  found 
to  be  failine. 

CST  recalls  would  be  based  on  field 
I/M  performance  and  data  from  recall 


testing  performed  by  EPA  using  the  CST 
procedures.  The  specific  test  protocol 
employed  for  the  recall  testing  might 
not  be  the  same  as  that  used  by  the 
manufacturer  or  the  Agency  during 
certification  of  that  family.  As  with  SEA 
testing,  recall  testing  may  include  any 
combination  of  ambient  temperatures, 
test  fuel  variables,  prior  vehicle 
operation,  and  vehicle  wait  times  as 
well  as  any  other  test  variables  allowed 
by  the  regulations.  Thus,  recall  testing 
of  a  given  engine  family  is  not 
constrained  by  the  particular  points  in 
the  test  envelope  or  vehicle  testing 
pathways  that  were  employed  by  the 
manufacturer  for  the  certification  data 
submission  on  the  family  or  by  EPA  in 
earlier  certification  confirmatory  testing 
of  the  family.  The  EPA  will  exercise 
reasonable  judgment  in  selecting 
conditions  for  recall  laboratory  testing 
in  order  to  reflect  appropriate  in-use 
conditions.  Since  recall  testing,  like  I/M 
testing,  occurs  on  in-use  vehicles,  the 
standards  employed  in  recall  testing 
would  be  those  utilized  for  207(b) 
procedures:  220  ppm  HC  as  hexane,  and 
1.2%  CO.  Failure  to  meet  the  pollutant 
standard  in  any  mode  of  the  test 
procedure  would  be  considered  to  be 
failure  of  the  CST.  However,  EPA  would 
not  expect  to  recall  vehicles  unless  it 
also  had  an  indication  that  the  problem 
was  actually  resulting  in  pattern  failures 
in  actual  I/M  programs. 

In  addition,  the  Agency  recognizes 
that  I/M  test  procedures  and  vehicle 
designs  may  interact  to  create  pattern 
failures.  In  order  to  reach  an  equitable 
solution  to  the  pattern  failure  problem, 
adjustments  may  need  to  be  made  to 
either  the  vehicle  designs  shown  to 
interact  poorly  with  I/M  procedures 
and/or  to  shortcomings  in  the 
procedures  themselves.  The  Agency  is 
prepared  to  continue  to  evaluate  test 
procedure  shortcomings.  The  Agency 
expects  that,  as  in  the  past,  I/M 
programs  will  submit  information 
indicating  apparent  pattern  failure 
designs  as  well  as  test  procedure 
shortcomings,  and  anticipates  that 
manufacturers  will  similarly  keep  the 
Agency  informed.  The  Agency  is  fully 
prepared  to  consider  rulemakings  to 
revise  test  procedures  in  response  to 
information  provided  by  I/M  programs 
as  well  as  manufacturers  outside  the 
context  of  a  particular  enforcement 
action. 

F.  Previous  EPA  Proposal  for  an 
Alternative  Loaded-Mode  Test 
Procedure 

This  rulemaking  action  proposes  to 
add  a  new  Loaded  Test  procedure  to  the 
emission  performance  warranty 
regulations,  in  addition  to  preserving 


Federal  Register  /  Vol.  58,  No.  5  /  Friday,  January  8,  1993  /  Proposed  Rules 


3395 


the  existing  Loaded  Test  (40  CFR 
85.2215).  The  test  and  chassis 
dynamometer  requirements  associated 
with  the  loaded-mode  portion  of  this 
new  short  test  procedure  are  similar  to 
those  proposed  in  a  separate  rulemaking 
by  EPA  for  incorporation  into  the 
existing  Loaded  Test.  As  a  result  of  this 
close  connection  between  the  two 
rulemakings,  the  Agency  is  taking  this 
opportunity  to  announce  its  intention 
concerning  the  disposition  of  the 
previous,  outstanding  proposal. 

On  January  3, 1989,  the  State  of 
Arizona  began  loaded-mode  testing  with 
somewhat  different  equipment  and 
procedures  than  specified  in  the  current 
Loaded  Test  requirement.  Just  prior  to 
that  date,  on  December  23, 1988,  EPA 
published  a  Notice  of  Proposed 
Rulemaking  to  revise  the  dynamometer 
speed/load  specifications  of  the  Loaded 
Test  to  accommodate  Arizona’s 
testing.22  (Other  less  significant  test 
p?bcedure  changes  were  also  contained 
in  the  proposal.)  The  comment  period 
on  the  proposed  rulemaking  vtas 
extended  several  times  to  allow 
interested  parties  an  opportunity  to 
comment  on  new  test  data  from  the 
Arizona  inspection  and  maintenance 
program.  The  last  comment  period 
closed  on  February  13, 1990. 23 

The  Agency  currently  intends  to  take 
final  action  on  the  December  23, 1988 
Notice  of  Proposed  Rulemaking  at  the 
same  time  final  action  is  taken  on  this 
proposal.  EPA  is  not  reopening  the 
comment  period  on  the  former  action, 
due  to  the  extensive  comment  period 
that  has  already  been  provided.  The 
Agency’s  decision  on  modifying  the 
existing  Loaded  Test  will  be  published 
in  the  Federal  Register  in  conjunction 
with  the  final  action  on  today’s 
proposal. 

G.  Technical  Amendments 

The  technical  amendments  contained 
in  this  rulemaking  constitute 
nonsubstantive  changes  to  subparts  B, 

D,  F,  and  N  of  part  86  of  the  regulations. 
The  proposed  changes  are  the  only 
changes  proposed  to  these  subparts  at 
this  time,  and  they  are  unrelated  to  the 
proposed  changes  to  I/M  regulations  or 
to  promulgation  of  the  CST. 

One  set  of  proposed  amendments 
concern  reducing  the  frequency  of  the 
nitrogen  oxides  (NOx)  analyzer 
converter  efficiency  check  applicable  to 
all  vehicle  classes.  The  regulations 
presently  state  that  the  NO*  converter 
efficiency  shall  be  checked  at  least 
weekly  or  after  any  maintenance  which 
could  alter  calibration.  The  amendments 


22  See  53  FR  51956  (December  23, 1988). 

23  See  55  FR  3073  (January  30. 1990). 


propose  to  change  the  weekly 
requirement  to  a  monthly  one,  because 
experience  has  shown  that  the  monthly 
interval  is  adequate  for  the  intended 
purpose  of  the  check.  This  change 
applies  to  testing  of  light-duty  vehicles, 
light-duty  trucks,  heavy-duty  engines, 
and  motorcycles. 

The  Agency  also  proposes  to 
reorganize  some  of  the  existing  language 
in  §  86.142-90  of  subpart  B  and  to 
clarify  and  update  certain  requirements 
of  that  section  for  recording  and 
reporting  data  during  testing  of  light- 
duty  vehicles  and  light-duty  trucks. 

With  the  exception  of  the  NO* 
converter  check  the  amendments  would 
not  cause  changes  to  the  actual 
procedure  as  presently  performed,  but 
merely  define  by  regulation  what  good 
engineering  practice  already 
necessitates.  For  example,  the  proposed 
revisions  specify  that  ambient 
temperature  be  recorded  throughout 
testing,  rather  than  merely  stating  that 
ambient  temperature  must  be  recorded. 

III.  Rationale  and  Discussion  of  Issues 

A.  Performance  Warranty  Regulations 

The  Agency  has  undertaken  revisions 
to  the  subpart  W  procedures  at  this  time 
for  three  reasons:  to  create  a  more 
precisely  defined  benchmark  for  the 
CST,  to  reduce  the  number  of  errors  of 
commission  in  I/M  testing,  and  to 
legitimize  and  promote  the  use  of 
computerized  I/M  emission  analyzers 
with  digital  sampling  technology. 
Although  the  new  procedures  have 
direct  ancestors  in  the  existing 
performance  warranty  tests,  they  were 
developed  by  the  Agency  to  incorporate 
improvements  identified  by  vehicle 
manufacturers,  analyzer  manufacturers, 
the  I/M  programs,  and  EPA’s  own 
testing.  These  improvements,  cited  in 
the  background  and  detailed  in  the 
previous  section,  include  controlled 
preconditioning,  extended  test  modes,  a 
computerized  sampling  algorithm,  and 
broad  use  of  second  chance  testing. 

Each  of  the  new  procedures  was  first 
presented  by  the  Agency  in  the  January 
1991  technical  report,  ‘‘Recommended 
I/M  Short  Test  Procedures  For  the 
1990’s:  Six  Alternatives.”24  Proposal  of 
the  new  tests  at  this  time  fulfills  EPA’s 
commitment  in  that  report  to 
incorporate  EPA-recommended 
improvements  into  the  performance 
warranty  regulations.  Release  of  the 
technical  report  corresponded  with 
distribution  of  a  letter  by  the  Motor 


24Tiemey,  Eugene )..  Herzog,  Erik  W.,  and  Snapp, 
Lisa  M.,  "Recommended  I/M  Short  Test  Procedures 
for  the  1990's:  Six  Alternatives,”  USEPA  Office  of 
Air  and  Radiation,  EPA-AA-TSS-I/M-90-3. 
Available  in  the  public  docket  for  review. 


Vehicle  Manufacturers  Association 
(MVMA)  encouraging  I/M  programs  to 
adopt  the  recommended  procedures,25 
and  some  programs  have  already  taken 
steps  in  that  direction. 

One  important  consequence  of  the 
proposed  new  mode  length  criteria  and 
the  expanded  availability  of  second- 
chance  testing  is  that  every  vehicle  that 
fails  one  of  the  procedures  must  have 
either  undergone  minimum  levels  of 
preconditioning  and  sampling  or  failed 
due  to  the  “dirty  vehicle”  early  out 
option.  Thus,  for  example,  for  the  last 
idle  mode  to  be  recorded  as  a  failure 
under  any  of  the  six  test  procedures,  the 
vehicle  must  have  been  exposed  to 
either  three  minutes  at  2500  rpm  or  30 
seconds  of  steady-state  loaded  operation 
prior  to  the  idle  mode.  Failures  at  2500 
rpm  will  occur  only  after  three  minutes 
at  2500  rpim  have  elapsed.  Loaded-mode 
failures  will  have  been  operated  under 
load  for  90  seconds.  The  objective  of 
these  changes  is  to  prevent  I/M  failures 
of  vehicles  that  would  produce  limited 
benefit  from  attempts  at  repair. 

The  Agency  anticipates  that  many,  if 
not  most,  vehicles  will  complete  the  test 
at  or  shortly  after  the  minimum  test  time 
as  a  result  of  the  clean  vehicle  early  out 
option.  This  factor  should  compensate 
for  the  longer  test  times  required  for  the 
low  percentage  of  failing  or  borderline 
vehicles.  The  applicable  cutpoints  for 
this  option  are  designed  to  reduce  test 
times  for  very  clean  vehicles  while  still 
providing  vehicle  owners  and  program 
managers  with  important  information 
on  the  emission  levels  of  the  vehicles. 

The  Agency  recognizes  that  the  new 
procedures  present  both  advantages  and 
tradeoffs  for  I/M  programs.  Performing  a 
preconditioning  step  prior  to  the  first 
pass/fail  mode,  for  example,  may  lower 
the  failure  rate  on  the  first  chance  test 
but  at  the  cost  of  a  longer  test  time.  The 
shorter  loaded  preconditioning  times 
may  be  preferred  to  those  for  unloaded 
preconditioning,  but  loaded  modes 
require  a  dynamometer.  Centralized  I/M 
programs  in  particular  may  wish  to 
compare  the  different  procedures  in 
light  of  their  lane  volume  and  station 
capacity  concerns.  In  balance,  EPA 
believes  that  the  increased  time  devoted 
to  some  vehicles  on  their  first  I/M  visit 
with  some  of  the  new  procedures  will 
be  more  than  offset  by  the  reduced  need 
for  post-repair  retests.  Moreover,  the 
benefits  to  vehicle  owners  who  would 
have  undergone  unnecessary  and 
potentially  counterproductive  repairs 
must  also  be  considered. 


2S  Letter  regarding  vehicle  preconditioning  prior 
to  I/M  testing,  from  Marcel  L.  Halberstadt,  Motor 
Vehicle  Manufacturers  Association,  to  EPA  and 
State  Agency  officials  (February  12, 1991). 
Available  in  the  public  docket  for  review. 
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The  Agency  expects  the  proposed 
revisions  to  the  I/M  equipment 
specifications  to  be  noncontroversial. 
Such  requirements  are  consistent  with 
the  most  advanced  specifications  and, 
in  fact,  these  units  are  currently  in 
production.  Therefore,  the  hardware 
and  most  software  aspects  of  these 
analyzers  are  already  in  conformance 
with  the  proposal. 

New  software  will  be  necessary  to 
accommodate  some  aspects  of  the  EPA- 
proposed  sampling  algorithm,  but  the 
production  of  new  analyzers  for  I/M 
programs  always  necessitates  tailoring 
the  software  to  the  test  procedures  and 
regulations  of  the  individual  program, 
and  the  algorithm  changes  can  be 
incorporated  concurrently.  The  effect  of 
the  new  analyzer  requirements  would 
be  to  force  the  eventual  retirement  of 
analyzers  with  lesser  capacity  and  with 
greater  uncertainty  in  the  emission 
scores  produced.  As  noted  in  the 
previous  section,  the  proposal  makes 
allowances  for  an  orderly  penetration  of 
analyzers  meeting  the  new 
specifications. 

The  action  to  promulgate  revisions  to 
the  current  performance  warranty  test 
procedures  is  taken  under  authority  of 
section  207(b)  of  the  Clean  Air  Act,  42 
U.S.C.  7541(b),  which  provides  in 
pertinent  part: 

If  the  Administrator  determines  that: 

(i)  There  are  available  testing  methods  and 
procedures  to  ascertain  whether  when  in 
actual  use  each  vehicle  complies  with 
(applicable)  emission  standards; 

(ii)  Such  methods  and  procedures  are  in 
accordance  with  good  engineering  practices; 
and 

(iii)  Such  methods  and  procedures  are 
reasonably  capable  of  being  correlated  with 
(certification  tests),  then  he  shall  establish 
such  methods  and  procedures  by  regulation. 

The  first  criterion  requires  that  the 
methods  and  procedures  be  “available,” 
that  is,  that  the  procedures  are  defined 
with  reasonable  rigor,  can  be  executed 
using  equipment  that  can  be  readily 
obtained,  and  can  reasonably  be 
employed  for  the  intended  purpose  of 
identifying  noncomplying  vehicles. 
Given  that  the  procedures  and 
equipment  are  straightforward 
improvements  on  existing  performance 
warranty  short  tests  and  equipment  and 
that  the  necessary  equipment  is  already 
available  in  the  field,  the  proposed 
regulations  meet  this  requirement. 

The  second  criterion  requires  that  the 
procedures  be  designed  in  accordance 
with  good  engineering  practice,  which 
is  satisfied  if  the  tests  can  be  conducted 
within  the  reasonable  capability  of 
personnel  and  equipment.  Again,  this 
requirement  is  satisfied,  in  that  the 
proposals  represent  improvements  to 


already  approved  performance  warranty 
procedures.  The  proposals  include  no 
new  mode  types  that  might  affect  the 
ability  of  personnel  to  execute  the  tests. 
The  proposed  sampling  algorithm  is 
well  within  the  capabilities  of  existing 
analyzers  and  it  removes  ambiguity  for 
the  inspector  in  the  conduct  of  the 
procedures. 

The  correlation  criterion  is  satisfied 
because  the  proposed  procedures  are  in 
fact  modifications  of  the  existing 
erformance  warranty  tests,  which  tests 
ave  already  been  held  to  provide  an 
adequate  degree  of  correlation,26  and  the 
modifications  are  specifically  designed 
to  reduce  errors  of  commission  and 
therefore  improve  correlation.  The 
ability  of  I/M  tests  to  perform  their 
intended  function  is  enhanced. 

The  Agency  finds  that  the  three 
statutory  criteria  have  been  satisfied; 
accordingly,  this  notice  proposes  that 
the  procedures  be  adopted  as 
performance  warranty  short  tests. 

B.  Certification  Short  Test 

1.  Policy  Objectives  and  Considerations 

The  Agency  considered  a  number  of 
factors  in  developing  this  proposal  for 
the  CST.  Four  policy  objectives  were 
established.  First  among  these  was  the 
objective  that  all  vehicles  should  be 
designed  to  pass  the  first-chance  portion 
of  the  207(b)  performance  warranty 
test's.  Second,  and  by  implication  from 
the  first,  was  the  objective  that  the 
second-chance  portions  of  the  207(b) 
tests  should  only  be  available  during 
field  testing,  where  the  intention  should 
be  to  provide  coverage  of  an  anomalous 
individual  vehicle  or  for  the  anomalous 
combination  of  test  variables.  The  third 
and  fourth  policy  objectives  were  based 
on  the  strategy  of  addressing  known, 
significant  causes  of  pattern  failures: 
Purge  systems  must  be  controlled 
during  all  sampling  modes  of  the  207(b) 
tests,  and  feedback  or  aftertreatment 
systems  must  not  be  rendered 
inoperative  during  conditions 
reasonably  likely  to  be  encountered 
during  actual  I/M  testing. 

In  addition  to  the  policy  objectives, 
several  practical  considerations  arose, 
such  as  the  possible  need  for  specialized 
test  cells  or  test  fuels  under  some 
proposals,  and  the  duration  of  any 
proposed  procedure.  The  Agency 
considered  the  burden  each  option 
might  place  on  the  manufacturers,  both 
in  terms  of  their  development  testing 
and  their  certification  data  submission 
requirement.  Less  burdensome 
manufacturer  data  submission 
requirements  were  considered,  but  at 

28  Motor  Vehicle  Manufacturers  Association  v. 
Fuckleshaus,  719  F.2d  1159  (D.C.  Cir.  1983). 


the  cost  of  greater  EPA  reliance  on 
confirmatory  testing  during 
certification,  or  later  in-use 
vulnerability  to  emission  recalls. 

The  paragraphs  that  follow  analyze 
EPA’s  proposal,  given  the  above 
objectives. 

2.  Test  Complexity  Tradeoffs  in  the 
Basic  Proposal 

Under  the  statute,  EPA  could  have 
proposed  a  requirement  that 
manufacturers  submit  certification  data 
at  every  point  in  an  array  of  CST 
procedures  that  incorporated  all  six 
approved  207(b)  field  I/M  test 
procedures,  each  one  conducted  using  a 
menu  of  possible  fuel  characteristics, 
ambient  temperature  ranges,  and  vehicle 
wait  times.  Obviously  such  an  approach 
would  be  quite  complex;  for  example, 
the  protocol  would  involve  numerous 
fuel  changes,  vehicle  soaks  and 
emission  tests  conducted  at  multiple 
temperatures,  and  repeated 
dynamometer  operation  to  return  the 
vehicle  to-a  baseline  condition  prior  to 
each  emission  test.  It  would  also  be 
inefficient,  because  a  manufacturer’s 
own  evaluation  of  its  designs  would 
normally  be  sufficient  for  it  to  correctly 
conclude  that  the  vast  majority  of  the 
test  points  in  the  array  would  not 
generate  pattern  failures  of  its  vehicles. 

The  Agency  has  proposed  a  minimum 
CST  certification  data  requirement:  The 
manufacturer  must  submit  data  from  a 
single  procedure  (the  manufacturer’s 
testing  pathway  presented  earlier  in 
Figure  2),  incorporating  two 
performance  warranty  tests  (the 
proposed  new  Two-Speed  Idle  Test  and 
the  Loaded  Test),  at  one  of  three  specific 
points  in  the  total  envelope  of  possible 
CST  test  conditions.  The  set  of 
conditions  selected  is  proposed  to  be 
the  one  that,  in  the  manufacturer’s  best 
judgment,  represents  the  worst  case, 
meaning  the  highest  probability  that  the 
test  vehicle  would  fail. 

These  two  I/M  tests  provide  data  from 
one  compact  procedure  on  all  three  I/M 
sampling  modes  (curb  idle,  2500  rpm, 
and  steady-state  loaded)  included  in  the 
six  proposed  performance  warranty 
tests.  The  proposed  new  Two-Speed 
Idle  Test  duplicates  the  90-second  idle 
mode  in  the  first  chance  portion  of  all 
of  the  revised  performance  warranty 
tests  as  well  as  the  high-idle  sampling 
modes  of  the  two  2500  rpm  pass/fail 
tests.  The  order  of  the  proposed  Two- 
Speed  Test  is  also  the  best  for 
prompting  idle-mode  pattern  failures, 
because  the  2500  rpm  mode  comes 
second,  and  any  extra  preconditioning 
effects  of  that  operation  will  be  lost  to 
the  idle  mode.  The  presence  of  the 
second  wait  time  returns  the  vehicle  to 
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a  condition  reflecting  time  in  an  I/M 
queue,  without  the  need  for  refueling  or 
new  warmup  operation,  before  the 
Loaded  Test  commences. 

As  mentioned  in  section  II,  the  ranges 
for  the  test  envelope  are  more  restricted 
for  the  manufacturer  data  submittal 
requirement  than  for  EPA  testing.  The 
Agency  selected  the  three  points  from 
the  test  envelope  to  mimic  field 
conditions  that  are  worst-case 
conditions,  in  that  they  are  the  most 
likely  to  (1)  elevate  canister  vapor 
volumes  during  I/M  testing;  (2)  trigger 
the  operation  of  fuel  metering  and  air 
injection  timers,  and  (3)  exacerbate  the 
cooldown  of  catalysts  and  oxygen 
sensors  during  I/M  tests,  which  were 
pattern  failure  triggering  conditions 
identified  in  section  I  as  being  of 
particular  concern. 

The  Agency  only  views  the  above 
approach  as  fiilfilling  the  statutory 
mandate  if  the  Agency  has  the  authority 
to  conduct  compliance  testing  using  any 
approved  performance  warranty  test 
under  any  set  of  conditions  that  can 
reasonably  be  expected  to  be 
encountered  in  actual  I/M  testing,  and 
not  just  using  the  exact  procedure  and 
conditions  chosen  by  the  manufacturer 
from  among  the  proposed  options.  This 
provides  protection  against  the 
introduction  of  pattern  failures  due 
either  to  known  or  currently 
unidentified  causes. 

Thus,  the  proposal  presented  in 
section  II  of  this  preamble  and  in  the 
regulations  defines  an  envelope  of  test 
conditions  within  which  EPA  may 
conduct  compliance  testing.  The 
variables  that  define  the  boundaries  of 
the  envelope  are  proposed  to  be  the  test 
cell  ambient  temperature,  the  fuel 
volatility,  and  the  vehicle  wait  time 
before  entering  the  formal  I/M  test 
procedure.  The  Agency  believes  that 
vehicles  designed  to  pass  the  I/M  tests 
throughout  this  envelope  will  pass  I/M 
tests  under  the  range  of  conditions 
likely  to  be  encountered  in  the  field. 

Even  with  this  authority,  however,  the 
Agency  is  in  no  better  position  than  a 
manufacturer  to  conduct  certification 
testing  using  all  of  the  I/M  procedures 
under  all  possible  field  conditions.  The 
Agency  therefore  expects  to  focus  its 
certification  confirmatory  test  resources 
on  those  I/M  tests  and  conditions  of 
concern  given  factors  like  the  control 
strategy  of  a  particular  engine  or  the 
manufacturer’s  record  of  pattern  failure 
performance  as  indicated  by  in-use  data. 

Because  the  certification  process 
typically  uses  only  two  emission  data 
vehicles  to  represent  subsequent 
production  for  the  entire  family,  the 
Agency  acknowledges  that  limited 
certification  testing  using  CST 


procedures  still  would  not  guarantee 
that  manufacturers  must  design  vehicles 
so  as  to  prevent  I/M  pattern  failures 
from  occurring  in  the  field.  The 
proposal  therefore  places  emphasis  on 
audit  and  recall  testing  in  lieu  of  a  much 
more  complex  marginally  more  effective 
certification  compliance  testing  program 
or  manufacturer  data  submittal 
requirement.  This  emphasis  is 
consistent  with  the  Agency’s  general 
approach  to  the  Federal  motor  vehicle 
emission  compliance  program,  which 
seeks  to  minimize  the  burden  of 
certification  data  submittals,  preserve 
reasonable  manufacturer  options,  and 
rely  on  enforcement  testing  as  an 
incentive  for  manufacturer  compliance. 

As  noted  in  section  II,  this  proposal 
does  not  limit  the  Agency’s  authority 
within  its  certification,  audit,  or  recall 
programs  to  perform  multiple  runs  of 
the  CST  procedure,  employing  different 
combinations  of  the  allowable 
performance  warranty  tests  and 
conditions  from  within  the  test 
envelope.  Since  some  vehicles  are 
pattern  failures  under  multiple  sets  of 
conditions  and  procedures  while  others 
have  patterns  of  failure  only  under  a 
single  narrow  set  of  conditions, 
assurance  that  all  appropriate 
conditions  and  procedures  are 
considered  in  the  vehicle  design  can 
only  be  accomplished  if  the  EPA  is  able 
to  test  under  a  variety  of  combinations. 
This  aspect  of  the  proposal  would 
impose  an  additional  burden  only  on 
the  Agency,  since  the  manufacturer’s 
obligation  is  to  design  its  vehicles  to 
pass  all  of  the  new  performance 
warranty  procedures  at  any  point  within 
the  envelope  of  conditions  and  perform 
development  tests. 

The  manufacturer’s  data  submittal 
requirement,  EPA  audit  testing,  and 
EPA  recall  testing,  are  also  discussed  as 
individual  topics  below. 

3.  Targeting  First-Chance-Pass  on  the 
CST 

The  Agency  has  incorporated  second 
chance  testing  in  the  revised 
performance  warranty  procedures  to 
address  the  failure  of  individual 
vehicles  with  essentially  clean 
emissions  that  fail  due  to  abnormal 
combinations  of  test  conditions  or  due 
to  one  time  anomalies  that 
coincidentally  occur  during  the  modes 
of  the  I/M  test.  The  second  chance  to 
pass  should  prevent  these  single 
vehicles  from  receiving  unnecessary  and 
potentially  unproductive  repairs. 

The  Agency  contends,  however,  that 
manufacturers  should  design  their 
vehicles  to  pass  the  first-chance  portion 
of  the  revised  performance  warranty 
procedures  under  the  range  of 


conditions  reasonably  likely  to  be 
encountered  during  I/M  testing.  If  the 
second-chance  portion  of  the  test  were 
to  become  the  design  target,  the  I/M 
testing  load  would  increase  as  more  and 
more  vehicles  would  require  the  second 
chance  to  pass;  ultimately  a  third 
chance  could  eventually  be  necessary  to 
accommodate  abnormal  combinations  of 
test  conditions  or  the  coincidental 
failures. 

The  Agency  is  therefore  proposing 
that  vehicles  undergoing  certification, 
SEA,  or  recall  testing  be  able  to  pass  the 
first  chance  portion  of  the  revised 
performance  warranty  procedures 
within  the  two  envelopes  of  test 
conditions  described  in  section  II. 

Failing  certification  vehicles  would  be 
denied  a  certificate  of  conformity; 
failing  audit  or  recall  vehicles  could  be 
subject  to  enforcement  action. 

As  noted  in  section  II,  manufacturers 
would  be  provided  a  repeat  test  of  any 
CST  failure  of  an  emission  data  vehicle 
(EDV)  on  a  certification  confirmatory 
test,  as  a  protection  against  operator 
error  and  test-to-test  variability.  Such  a 
repeat  test  would  be  conducted  using 
the  same  first  chance  modes  and  using 
the  same  point  in  the  test  envelope  that 
were  employed  when  the  original  EDV 
failure  occurred;  this  is  therefore  not  the 
same  as  a  second  chance  I/M  test.  Both 
the  original  and  the  retest  would  have 
to  be  failed  before  a  certificate  of 
conformity  would  be  denied.  Provision 
for  repeat  CST  tests  during  certification 
is  consistent  with  current  practice  for 
failures  using  other  test  procedures  (e.g., 
the  FTP)  dining  certification. 

4.  General  Aspects  of  the  Two  Test- 
Envelope  Approaches 

Section  II  contains  both  a  basic 
proposal  and  an  alternative  proposal  for 
defining  the  envelope  of  test  conditions 
applicable  during  CST  testing.  Only  the 
basic  proposal  is  reflected  in  the  draft 
regulations.  This  section  addresses 
general  considerations  in  the  design  of 
the  two  approaches;  more  detailed 
comments  on  ambient  temperature 
ranges,  fuel  characteristics,  and  vehicle 
wait  time  follow  in  the  succeeding  three 
subsections. 

The  Agency  believes  that  both  the 
basic  approach  and  the  alternative 
approach  to  the  test  envelope  can 
adequately  identify  vehicles  that  will 
pass  the  I/M  tests  under  conditions 
reasonably  likely  to  be  encountered  in 
use.  Both  approaches  tire  predicated  on 
the  idea  that  the  envelope  can  be 
defined  to  permit  testing  for  three  of  the 
most  troublesome  pattern  failure 
triggers— evaporative  canister  purge, 
fuel  metering  and  air  injection  timers, 
and  catalyst  cooldown.  Both  approaches 
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check  for  the  impacts  of  timers  through 
identical  wait  time  modes  that  may 
incorporate  keyoff/restart  events.  Both 
increase  the  chance  for  catalyst 
cooldown  by  conducting  the  wait  time 
in  one  option  at  low  temperature.  The 
two  approaches  differ  primarily  in  the 
methods  used  to  test  for  evaporative 
purge  failures  and  in  the  presumed 
impact  of  in-use  fuel  variables. 

The  proposed  envelope  in  the  basic 
approach  is  restricted  to  continuous 
ranges  of  ambient  temperatures,  fuel 
characteristics,  and  vehicle  wait  times 
derived  from  actual  in-use  data  or 
required  by  the  statute.  The  bounds  on 
the  ambient  temperature  axis  of  the 
envelope  are  further  restricted  to  the 
capabilities  of  test  sites  projected  to  be 
available  due  to  two  other  CAA- 
mandated  rules — the  cold  CO  rule  and 
the  evaporative  emissions  rule. 
Certification  test  fuels,  including  the 
cold  CO  test  fuel,  would  not  be 
acceptable  for  CST  testing  under  this 
approach.  The  basic  approach  uses  real- 
world  fuel  volatility  (Reid  Vapor 
Pressure,  or  RVP)  and  ambient 
temperatures  to  generate  the  fuel  vapor 
necessary  to  test  for  purge-related 
pattern  failures. 

The  hallmark  of  the  alternative 
approach  is  the  use  of  a  canister  loading 
procedure,  rather  than  high  RVP  or  high 
ambient  temperature,  to  generate  the 
fuel  vapor  necessary  to  test  for  purge- 
related  failures.  The  vehicle  wait  time 
range  is  the  same  as  that  in  the  basic 
approach.  The  ranges  of  the  other 
variables  are  discontinuous.  Ambient 
temperature  for  cold  temperature  testing 
is  constrained  by  the  lower  bound  of  the 
cold  CO  rule,  and  for  warm  temperature 
testing,  by  the  current  range  of 
certification  testing  with  the  FTP.  The 
approach  presumes  use  of  current 
certification  test  fuels,  including  the 
cold  CO  test  fuel. 

Of  the  two,  the  basic  approach  is 
therefore  a  more  direct  reflection  of 
actual  in-use  conditions.  However,  it 
requires  specialized  test  fuels,  and  the 
likely  use  of  specialized  hot  temperature 
test  cells  as  well.  The  alternative 
approach  is  simpler  because  it  provides 
fewer  options,  and  it  would  promise  to 
place  lesser  fuel  and  facility  demands 
on  the  manufacturers.  The  tradeoff  in 
the  alternative,  however,  comes  in  the 
form  of  a  test  that  could  be  more 
stringent,  since  the  Agency  always  has 
the  option  to  perform  confirmatory 
testing  with  the  canister  in  a 
breakthrough  condition.  Artificial 
loading  to  breakthrough  mirrors  the 
worst  case  I/M  lane  scenario,  and  the 
EPA  thus  believes  that  the  alternative 
approach  is  as  effective  as  the  basic 


approach  in  detecting  pattern  failures 
caused  by  canister  purge. 

The  Agency  requests  comment  on  the 
desirability  of  one  approach  versus  the 
other,  and  any  environmental,  vehicle 
design  or  test  burden  impacts  that  may 
be  imposed  by  each  approach.  This 
information  will  aid  in  the  selection  of 
a  single  approach  for  the  final  rule. 

Unless  a  manufacturer  has 
incorporated  prohibited  defeat  devices, 
the  catalysts,  purge  systems,  and  other 
emission  control  components  will  not 
cease  to  function  simply  because  a  test 
variable  falls  just  beyond  the  bounds  of 
the  test  envelope.  Thus,  in  most  cases, 
a  vehicle  adequately  designed  to  pass 
each  performance  warranty  test 
throughout  either  of  the  two  proposed 
test  envelopes  will  also  pass  I/M  tests 
conducted  in  unusual  circumstances 
outside  the  envelope.  In  the  field, 
second  chance  testing  available  for  the 
unloaded  tests  is  designed  to  address 
those  cases  of  unusual,  individual 
failure. 

The  Agency  recognizes,  however,  that 
some  pattern  failures  may  theoretically 
occur  that  are  triggered  solely  by 
conditions  outside  the  proposed  test 
envelopes.  Such  pattern  failure  types 
would  therefore  not  be  detected  by 
certification,  audit,  or  recall  testing  with 
the  CST  as  proposed.  The  Agency 
considered  establishing  manufacturer 
liability  for  certification,  audit,  and 
recall  testing  to  cover  such  cases,  but 
including  the  second-chance  portions  of 
the  performance  warranty  procedures 
when  this  testing  occurred  outside  the 
test  envelopes  proposed  today.  This 
would  essentially  require  all  vehicle 
designs  to  pass  the  I/M  procedures, 
given  second-chance  testing,  under  all 
combinations  of  conditions  that  could 
ever  occur  in  the  field.  The  Agency 
concluded  that  this  was  an  unjustified 
extension  of  the  legislative  mandate  to 
cover  reasonable  field  conditions  in  the 
CST,  and  thus  is  proposing  to  limit 
manufacturer  liability  for  certification, 
audit,  and  recall  testing  to  the  bounds 
of  the  proposed  envelopes.  If  pattern 
failures  do  occur  under  conditions, 
beyond  the  limits  of  the  chosen 
envelope,  that  come  to  be  recognized  as 
reasonable  field  conditions,  EPA  has  the 
authority  under  the  statute  to  revise  the 
conditions  of  the  CST  with  a  future 
rulemaking.  In  the  meantime,  the 
performance  warranty  remedy  remains 
available  to  individual  vehicle  owners 
as  a  protection  against  individual  I/M 
failures  under  any  test  conditions. 

Comments  are  nevertheless  solicited 
on  the  approach  that  would  extend 
manufacturer  CST  recall  liability 
beyond  the  envelopes  proposed,  with  or 
without  the  addition  of  second  chance 


testing.  EPA  is  particularly  interested  in 
comments  pertaining  to  the  ability  of 
the  envelopes  proposed  in  section  II  to 
prompt  manufacturer  designs  that  will 
eliminate  pattern  failures  both  inside 
and  outside  the  envelopes. 

5.  Ambient  Temperature  Conditions 

Temperature  data  compiled  in  the 
1990  Statistical  Abstract  of  the  United 
States  27  served  as  the  basis  for 
determining  “reasonably  likely  to  be 
encountered”  ambient  temperature 
conditions  for  the  purposes  of  this 
proposal.  Based  on  those  data,  EPA 
found  that  the  monthly  average  of  the 
daily  high  temperatures  and  the 
monthly  average  of  the  daily  low 
temperatures  for  the  United  States 
routinely  differ  by  100  °F  in  a  given 
year.  For  example,  the  1990  Statistical 
Abstract  reports  an  average  daily 
minimum  in  Minneapolis  throughout 
January  of  2.4  °F  and  an  average  daily 
maximum  in  Phoenix  throughout  July  of 
105  °F.  Both  of  these  cities  have 
centralized  I/M  programs  where 
conditions  in  the  test  bays  are 
essentially  outdoor  ambient  conditions, 
and  both  cities  maintain  testing  under 
these  conditions. 

These  conditions  may  be  considered 
to  reflect  the  extremes  of  temperature 
under  which  I/M  testing  may  occur. 
However,  the  range  of  conditions  that  is 
feasible  to  replicate  in  CST  testing  while 
maintaining  the  obvious  need  for 
reliable  data  is  somewhat  less  severe. 
The  Agency  examined  this  question  in 
the  light  of  the  cold  CO  regulations  28 
and  the  proposed  evaporative  emission 
regulations  29  which  have  likewise 
sought  to  define,  respectively, 
reasonable  lower  and  upper  temperature 
bounds  for  compliance  testing  facilities. 

For  the  above  reasons,  the  Agency  is 
proposing  a  test  cell  ambient 
temperature  range  of  15  °F  to  95  °F.  The 
lower  limit  of  15  °F  is  consistent  with 
the  requirements  of  the  cold  CO 
regulations;  the  95  °F  upper  limit  is 
consistent  with  the  proposed  revisions 
to  the  evaporative  emission  regulations. 
If  the  alternative  test  envelope  also 
proposed  in  section  II  is  adopted,  the 
cold  temperature  portion  of  the  disjoint 
temperature  range  would  be  15  °F  to 
25  °F,  which  would  again  be  achieved 
through  the  site  requirements  of  the 
cold  CO  regulations;  the  warm 
temperature  portion  of  the  range  would 

27  U.S.  Bureau  of  the  Census,  Statistical  Abstract 
of  the  United  States:  1990  (110th  edition.) 
Washington,  DC,  1990. 

28  See  57  FR  31888  (July  17, 1992). 

29  See  55  FR  1914  (January  19, 1990);  see  also  a 
supplemental  workshop  notice  on  the  same  topic, 
55  FR  49914  (December  3. 1990). 
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be  68  °F  to  86  °F,  which  is  simply  the 
range  permitted  for  current  FTP  testing. 

6.  Fuel  Characteristics 

As  mentioned  previously,  EPA  is 
required  when  designing  the  CST  to 
consider  fuel  characteristics  as  part  of 
the  list  of  conditions  "reasonably  likely 
to  be  encountered"  in  I/M  testing.  The 
Agency  has  consequently  proposed  a 
CST  fuel  specification  in  section  II  of 
this  preamble  and  in  sections  86.1413 
and  86.1430(b)  of  the  regulations  that 
addresses  a  number  of  fuel  variables: 
fuel  volatility  (RVP),  octane  (Research 
Octane  Number,  or  RON),  the  90  percent 
temperature  point  on  the  distillation 
curve  (T90),  percent  aromatics,  percent 
olefins,  percent  MTBE,  and  weight 
percent  sulfur. 

The  proposed  specification  was 
developed  in  the  following  manner.  The 
Agency  identified  fuel  characteristics 
where  there  was  evidence  of  an  impact 
on  tailpipe  emissions.  Histograms  were 
generated  showing  the  frequency 
distribution  of  each  fuel  variable  in  in- 
use  fuel  samples.  Then,  90th  percentile 
values  were  determined  from  the 
histograms  in  the  direction  that  was 
judged  to  be  more  likely  to  generate 
high  emissions.  Fuels  with  a  given 
variable  at,  or  worse  than,  each  90th 
percentile  value  would  be  considered 
acceptable  for  use  in  the  CST.  Since 
octane  is  not  known  to  have  a 
significant  impact  on  tailpipe  emissions, 
the  50th  percentile  value  was  used;  this 
value  also  corresponds  to  that  specified 
for  current  certification  test  fuel.  The 
results  were  rounded  and  aggregated 
into  a  specification.  The  specification 
was  then  checked  for  mutual 
consistency  of  the  variables  under 
scrutiny  and  adjusted  for  the  impacts  of 
other  EPA  rulemakings. 

As  noted  in  section  I,  increases  in 
vapor  volumes  related  to  increased  fuel 
RVP  are  a  significant  contributor  to  the 
problem  of  evaporative  purge  related 
pattern  failures.  For  this  reason,  RVP 
was  a  focus  of  EPA  attention  when 
developing  the  proposed  CST  fuel 
specification. 

With  the  exception  of  RVP,  the 
Agency  currently  possesses  few  data  on 
the  direct  impact  of  most  fuel  variables 
on  I/M  emissions.  However,  technical 
bulletins  of  the  Auto/Oil  Air  Quality 
Improvement  Research  Program 
(AQIRP)  do  show  significant  adverse 
effects  on  FTP  tailpipe  emissions  due  to 
high  levels  of  fuel  aromatics,  T90,  and 
sulfur,  and  low  levels  of  MTBE  and 
olefins.30 


“Auto/Oil  Air  Quality  Improvement  Research 
Program,  Technical  Bulletin  No.  1:  “Initial  Mass 
Exhaust  Emissions  Results  from  Reformulated 


The  AQIRP  Technical  Bulletin  No.  1 
indicated  that  "the  largest  single  effect” 
on  HC  emissions  was  attributable  to 
reducing  T90  from  360  °F  to  280  °F.  This 
reduction  caused  a  decrease  in  HC 
emission  levels  of  nearly  22  percent  on 
average  for  all  fuels  tested.  In  addition, 
a  high  T90  also  increased  the  relative 
impact  on  HC  and  CO  emissions  caused 
by  both  aromatic  and  olefin  levels. 

This  study  also  found  that  higher 
levels  of  aromatics  tended  to  produce 
higher  HC  and  CO  emissions.  A 
reduction  in  aromatics  from  45  percent 
to  20  percent  produced  a  6.3  percent 
reduction  in  HC  emissions  and  a  13.6 
percent  drop  in  CO  emissions.  As 
indicated  above,  the  strength  of  this 
effect  is  somewhat  dependent  on 
whether  T90  is  high  or  low. 

The  effect  of  olefins  on  HC  emissions 
was  found  to  be  the  opposite  of  that  of 
aromatics.  Lowering  olefins  from  20 
percent  to  5  percent  resulted  in  a  6.1 
percent  increase  in  HC  emissions, 
though  it  had  no  statistically  significant 
impact  on  CO.  This  study  also  found 
that  adding  MTBE  always  lowered 
emissions  of  both  HC  and  CO.  It  found 
that  an  increase  of  MTBE  from  0  percent 
to  15  percent  resulted  in  statistically 
significant  decreases  in  HC  emissions  of 
5.1  percent  and  in  CO  of  11.2  percent. 

The  effects  of  fuel  sulfur  content  on 
emissions  were  presented  in  the  AQIRP 
Technical  Bulletin  No.  2,  which 
detailed  a  statistically  significant 
decrease  in  HC  emissions  of  16.1 
percent  and  in  CO  of  12.9  percent  when 
the  sulfur  content  was  lowered  from  466 
ppm  to  49  ppm.  This  has  been  shown 
to  be  due  to  sulfur’s  effect  on  the 
conversion  efficiency  of  the  vehicle 
catalyst. 

The  Agency’s  source  of  in-use  fuel 
data  was  the  1990  MVMA  National  Fuel 
Survey.31  Data  on  775  samples  were 
compiled,  and  separate  90th  percentile 
values  were  calculated  for  summer  and 
winter  fuels,  for  each  fuel  variable  cited 
above.  When  rounding  was  taken  into 
account,  however,  the  distinction 
between  the  summer  and  winter  values 
was  judged  to  be  insignificant  for  each 
variable  except  RVP,  and  a  single 
specification  for  the  non-RVP  variables 
was  chosen. 

For  RVP,  the  maximum  CST  cold 
temperature  fuel  volatility  of  14.1  psi 


Gasolines,”  December,  1990,  and  Auto/Oil  Air 
Quality  Improvement  Research  Program,  Technical 
Bulletin  No.  2:  "Effects  of  Fuel  Sulfur  Levels  on 
Mass  Exhaust  Emissions,”  February,  1991. 

31  Motor  Vehicle  Manufacturers  Association  of 
the  United  States,  Inc.,  "National  Fuel  Surveys, 
Gasoline  and  Diesel  Fuel.  Summer  1990"  and 
"National  Fuel  Surveys,  Gasoline  and  Diesel  Fuel, 
Winter  1990.”  Available  in  the  public  docket  for 
review. 


was  based  on  the  90th  percentile  winter 
fuel  RVP,  derived  from  the  MVMA 
National  Fuel  Survey  Data  in  the 
manner  just  described.  The  fuel  RVP  for 
moderate  and  hot  temperature  CST 
testing  was  derived  in  a  different 
manner.  Beginning  in  1992,  fuel 
volatility  during  May  through 
September  will  be  controlled 
nationwide  by  the  EPA  through  the 
Phase  II  RVP  Control  regulations 
promulgated  in  June  1990. 32  These 
regulations  specify  maximum  allowable 
nationwide  summertime  commercial 
gasoline  RVP  values  that  vary  by  state 
and  by  month.  The  regulations  were 
partially  superseded  by  a  new  volatility 
control  program  mandated  by  the 
Amendments,  but  the  impacts  on  this 
proposal  of  the  differences  between  the 
two  programs  are  minor. 

Both  tne  Amendments  and  the  Phase 
II  regulations  specify  a  maximum 
allowable  summertime  RVP  of  9.0  psi, 
with  a  more  stringent  RVP  standard  of 

7.8  psi  required  for  areas  that  are 
designated  non-attainment  for  the  ozone 
National  Ambient  Air  Quality  Standard 
(NAAQS).  According  to  the  data 
collected  by  the  1990  MVMA  National 
Fuel  Survey,  summertime  RVP  across 
the  country  ranged  from  a  minimum  of 

6.9  psi  to  a  maximum  of  10.7  psi,  with 
a  mean  of  8.6  psi.  Obviously,  the  90th 
percentile  of  the  1990  fuel  survey  data 
will  be  an  inappropriate  measure  of  the 
fuels  reasonably  likely  to  be 
encountered  in  I/M  testing  in  1994,  due 
to  implementation  of  a  maximum 
summer  RVP  of  9.0  psi  in  most  regions 
of  the  United  States.  On  the  other  hand, 
not  all  I/M  areas  will  be  implementing 
the  most  stringent  RVP  limits. 
Consequently,  EPA  has  chosen  to 
.specify  a  maximum  of  9.0  psi  for  the 
CST  hot  temperature  fuels. 

In  determining  the  CST  fuel 
specification,  the  Agency  accounted  for 
the  fact  that  some  ozone  non-attainment 
areas  will  be  subject  to  the  reformulated 
gasoline  regulations  required  by  the 
Amendments,  currently  undergoing  the 
rulemaking  process.  These  regulations 
will  require  reformulated  gasoline  to  be 
used  in  gasoline- fueled  vehicles  in 
severe  and  extreme  ozone  non¬ 
attainment  areas.  Additional  ozone  non¬ 
attainment  areas  will  have  the  option  of 
joining  the  reformulated  fuels  program. 
However,  EPA  has  identified  a 
significant  number  of  metropolitan  areas 
that  conduct  I/M  testing,  yet  are  not 
ozone  non-attainment  areas.  The 
implication  is  that  these  regions  will 
continue  to  perform  I/M  tests  on 
vehicles  in  the  field  using  fuels  similar 
to  those  currently  available,  since  they 


32  See  55  FR  23658  (June  11, 1990). 


,  r 

3400  Federal  Register  /  Vol.  58,  No.  5  /  Friday,  January  8,  1993  /  Proposed  Rules 


are  unlikely  to  be  affected  by  the 
reformulated  fuels  regulations.  With  this 
in  mind,  EPA  has  chosen  to  propose 
fuel  specifications  for  the  CST  based  on 
currently  available  fuels.  If  it  becomes 
the  case  in  the  future  that  all  or  a 
significant  majority  of  I/M  areas  are 
using  reformulated  or  otherwise  cleaner 
fuels,  or  fuel  composition  in  these  areas 
changes  considerably,  EPA  has  the 
option  to  adjust  the  CST  fuel 
specifications  accordingly.  The  Agency 
solicits  comment  on  the  proposed  fuel 
specification.  In  particular,  comment  is 
requested  on  the  ease  with  which  this 
fuel  can  be  blended  and  its  effectiveness 
at  providing  in-use  I/M  emissions 
information  beyond  that  which  could  be 
obtained  with  standard  certification  test 
fuel. 

In  the  alternative  approach  to  the  test 
envelope  presented  in  section  II  of  this 
preamble,  the  Agency  has  proposed  use 
of  cold  CO  fuel  for  cold  temperature 
CST  testing  and  conventional  FTP 
certification  fuel  for  warm  temperature 
CST  testing.  The  cold  CO  fuel 
specification  is  based  on  a  sales- 
weighted  average  of  winter  fuel  samples 
derived  from  a  joint  in-use  database  of 
1990  MVMA  Fuel  Survey  data  and 
Southwest  Research  Institute  data,  with 
tolerances  applied  to  permit  production 
of  a  practical  and  cost-effective  test 
fuel.33  The  Agency's  intent  in  the  CST 
under  the  alternative  approach  to  the 
test  evelope  is  that  CST  testing  be 
permitted  immediately  following  cold 
CO  testing,  without  a  fuel  change.  Thus, 
the  fuel  adopted  in  the  cold  CO 
regulation  would  be  incorporated  by 
reference  in  the  CST  portion  of  the 
regulations. 

The  Agency  recognizes  that  current 
certification  test  fuel  is  unrepresentative 
of  in-use  fuels  with  respect  to  RVP,  the 
distillation  curve,  and  several 
compositional  elements.  If  the 
alternative  CST  test  envelope  were  to  be 
adopted  and  certification  fuel 
consequently  used  as  the  warm 
temperature  CST  fuel,  the  canister 
loading  step  is  intended  to  supersede 
any  impacts  of  the  difference  between 
certification  and  in-use  fuel  RVP  on  CST 
test  results.  The  Agency  currently 
possesses  insufficient  information  to 
confidently  predict  an  adverse  impact 
on  CST  results  at  warm  temperature 
from  the  remaining  differences  between 
the  certification  and  in-use  fuels. 
Consequently,  the  Agency  solicits 
comments  from  interested  parties  on  the 
wisdom  of  incorporating  current 

33  Motor  Vehicle  Manufacturers  Association  of 
the  United  States,  Inc.,  "National  Fuel  Surveys, 
Gasoline  and  Diesel  Fuel,  Winter  1990.”  Available 
in  the  public  docket  for  review. 


certification  fuel  as  the  warm 
temperature  CST  fuel. 

7.  Vehicle  Wait  Times  and  Prior  Vehicle 
Operation 

The  Agency  has  selected  a  range  of 
three  to  30  minutes  for  vehicle  wait 
time.  The  upper  end  was  determined  by 
the  statute,  which  states  that  “short  (30 
minutes  or  less)  waiting  periods  before 
tests  are  conducted”  are  an  in-use 
condition  that  is  to  be  included  in  the 
conduct  of  the  CST.  As  a  confirmation 
of  the  validity  of  this  wait  time,  the 
Agency  reviewed  wait  time  surveys 
recently  conducted  by  several  I/M 
programs;  these  surveys  indicated  that  a 
30  minute  wait  in  an  I/M  lane  is  not 
unusual  in  some  programs,  particularly 
at  peak  periods  (e.g.,  Saturdays  near  the 
end  of  the  month).34 

A  long  queue  in  an  I/M  lane,  in  which 
the  vehicle  idles  or  undergoes  a  series 
of  idle  and  keyoff  conditions,  can  trigger 
pattern  failures  related  to  evaporative 
canister  purge,  air  injection  timers,  fuel 
metering  timers,  and  catalyst  cooldown. 
Thus,  in  many  situations,  long  wait 
times  are  worst  case  situations.  The 
lower  end  of  three  minutes  was  also 
selected  on  the  basis  of  the  wait  time 
survey  information,  which  indicated 
that  in  some  programs  wait  times  are 
predominantly  shorter  than  five 
minutes. 

The  potential  for  wait  times  as  short 
as  three  minutes  affected  the  Agency’s 
proposal  for  the  warm-up  step  that 
concludes  each  vehicle  preparation 
pathway.  Current  performance  warranty 
regulations  require  that  vehicles  be  at 
normal  operating  temperature  entering 
the  I/M  test  procedures.  The  regulations 
do  not  prescribe  a  specific  type  or 
duration  of  vehicle  operation  to  achieve 
this  condition.  In  centralized  I/M 
programs,  vehicles  are  normally 
presumed  to  have  achieved  normal 
operating  temperature  as  they  are  driven 
to  the  test  site  shortly  before  testing. 
Decentralized  programs,  on  the  other 
hand,  may  test  vehicles  that  have  been 
soaking  for  extended  periods,  and  in 
order  to  meet  the  requirements  of  the 
performance  warranty  regulations, 
inspectors  must  warm  up  vehicles  prior 
to  the  test. 

In  order  for  the  CST  to  replicate  an 
I/M  test  performed  in  accordance  with 
the  performance  warranty  regulations, 

34  See,  for  example,  Illinois  Environmental 
Protection  Agency  I/M  Status  Report  memorandums 
(September  7, 1989-September  14, 1990);  Graphics 
and  data  describing  customer  wait  times  for  the 
Wisconsin  Vehicle  Inspection  Program  from  Ed 
Hammer,  Wisconsin  Department  of  Transportation, 
to  Mary  Walsh,  EPA,  Office  of  Mobile  Sources 
(January  29. 1991).  Available  in  the  docket  for 
public  review. 


the  Agency  proposes  to  include  a 
limited  amount  of  warm-up  operation 
immediately  before  the  wait  time  to 
bring  vehicles  to  normal  operating 
temperature.  The  proposal  incorporates 
90  seconds  of  2500  rpm  operation  or  30 
seconds  of  loaded  operation  under 
warm  ambient  conditions,  or  transient 
loaded  operation  such  as  a  cold  505 
cycle  under  cold  ambient  temperature 
conditions.  For  the  cold  temperature 
condition,  a  longer  cycle,  such  as  a  cold 
CO  sequence,  may  be  used  in  place  of 
the  cold  505  cycle.  Manufacturers  may, 
at  their  discretion,  eliminate  the  prior 
operation  for  development  or  data 
submittal  testing;  the  Agency,  however, 
is  proposed  to  be  required  to  perform 
such  operation  for  confirmatory,  SEA,  or 
recall  testing. 

This  notice  proposes  that  the  wait 
time  modes  may  be  punctuated  with 
vehicle  keyoffs  occurring  at  a  maximum 
rate  of  one  per  five  minutes,  and  each 
stretch  at  idle  during  the  wait  time  must 
exceed  three  minutes.  This  reflects  the 
fact  that  some  owners  tend  to  keep  their 
vehicle  idling  throughout  a  long  wait 
period  in  an  I/M  lane,  while  others  turn 
their  vehicle  off,  restarting  only  long 
enough  to  creep  forward  in  line. 

Operator  behavior  can  also  depend  on 
the  ambient  temperature,  use  of  air 
conditioning,  the  vehicle’s  proclivity  to 
overheat  or  stall,  and  the  length  of  the 
queue. 

No  single  type  of  keyoff  behavior, 
however,  can  be  considered  worst  case 
for  emission  control.  Manufacturers 
have  historically  employed  timers  for 
fuel  metering  and  .air  injection  control  of 
widely  varying  durations  and  impacts 
on  instantaneous  emission  levels.  Some 
vehicles  have  been  designed  so  that  they 
may  not  pass  unless  restarted,  because 
the  restart  reinitiates  injection  of 
secondary  air  into  the  exhaust.  Others 
have  been  designed  so  that  they  may  not 
pass  if  they  are  restarted,  because  the 
restart  triggers  short  durations  of  open- 
loop  operation  with  fuel  enrichment, 
coupled  with  characteristically  low 
catalyst  activity  at  idle.  Other  designs 
have  required  the  vehicle  to  remain  off 
for  some  number  of  seconds  before  air 
injection  timers  are  reset  However, 
most  vehicle  designs  are  able  to  provide 
sufficient  catalyst  protection  ana  idle 
quality  without  such  timers,  indicating 
that  they  are  not  a  necessary  component 
of  current  vehicle  technology. 

The  objective  of  the  keyoff  provision 
is  to  protect  the  consumer  from  keyoff/ 
restart  designs  that  could  result  in 
pattern  failures  while  providing  little  or 
no  benefit  to  the  manufacturer.  Given 
the  range  of  possible  designs,  however, 
it  is  not  possible  to  specify  a  single 
keyoff  protocol  that  would  adequately 
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protect  the  consumer.  For  these  reasons, 
the  Agency  is  not  defining  a  specific  set 
of  idle/keyoff  actions  with  a  defined 
wait  time  for  all  CST  compliance 
testing,  but  has  instead  defined  a  range 
of  wait  times  and  a  varying  set  of 
vehicle  operations  that  EPA  may 
employ.  The  Agency  solicits  comment 
on  this  provision. 

The  emissions  impact  of  a  restart 
varies  depending  on  the  control  logic  of 
the  vehicle.  Some  vehicles  show 
increased  emissions  because  they  enter 
timed  open-loop  operation  following  a 
restart;  others  show  cleaner  emissions 
because  secondary  air  is  routed  to  the 
catalyst  for  a  timed  interval  following  a 
restart.  Clearly,  the  Agency  could  be 
expected  to  choose  the  wait  time 
conditions  in  compliance  testing  that 
would  be  most  likely  to  increase 
emissions  and  reveal  a  pattern  failure  in 
the  particular  design  being  tested. 

8.  Manufacturer  Certification  Data 
Submittal  Requirements 

In  requiring  manufacturers  to  submit 
certification  CST  data  at  only  one  point 
in  the  test  envelope  and  for  only  one 
combination  of  two  performance 
warranty  tests,  the  Agency  has  reached 
two  conclusions.  The  first  is  that  vehicle 
designs  that  take  into  account  likely 
worst-case  conditions  and  eliminate  the 
vehicle-based  contributions  to  pattern 
failures  under  those  conditions  will  also 
eliminate  pattern  failures  under  less 
extreme  conditions.  Second,  if  EPA  has 
the  authority  to  perform  compliance 
testing  throughout  the  test  envelope,  * 
then  manufacturers  will  address  all 
relevant  pattern  failure  types  in  their 
development  testing  and  design 
decisions,  not  just  the  ones  addressed 
by  the  chosen  certification  test  point. 

Since  the  combinations  of  conditions 
that  are  the  worst  case  for  a  given 
vehicle  design  will  depend  on  the 
pattern  failure  type  that  is  most  likely  to 
occur  with  that  vehicle,  the  Agency  is 
proposing  several  combinations  hem 
which  the  manufacturer  must  choose  for 
data  submittal  testing.  Under  the 
proposal,  manufacturers  will  be 
required  to  select  the  set  of  conditions 
for  CST  testing  of  their  ED  Vs  that 
represents  the  worst  case  from  among 
the  three  designated  points  in  the  test 
envelope. 

For  instance,  a  manufacturer  might 
conclude  that  a  vehicle  design  was  most 
susceptible  to  purge-related  pattern 
failures  during  2500  rpm  operation. 
These  failures  will  occur  more 
frequently  when  conditions  favor  vapor 
generation  and  accumulation — that  is, 
high  ambient  temperature,  high 
volatility  fuel,  and  extended  idle  times 
on  vehicles  designed  to  purge  only 


during  off-idle  operation.  Since  the 
highest  ambient  temperatures  do  not 
normally  occur  in  conjunction  with  the 
highest  volatility  fuels,  two  worst-case 
"reasonably  likely”  combinations  of 
these  variables  are  possible — moderate 
ambient  temperature  with  high-RVP  fuel 
and  high  ambient  temperature  with  low- 
RVP  fuel.  In  the  basic  proposal  for  the 
test  envelope  presented  in  section  n, 
these  two  combinations  are  proposed  as 
the  “moderate”  and  “hot”  pathways  of 
Figure  2.  The  moderate  temperature 
option  specifies  an  ambient  temperature 
range  of  70°F  ±  5°F  and  a  fuel  RVP  of 
13.6  psi  to  14.1  psi,  while  the  hot 
temperature  option  specifies  ambient 
temperatures  of  90°F  ±  5°F  and  a  fuel  of 
8.5  psi  to  9.0  psi. 

In  conjunction  with  fuel  and 
temperature  variables,  long  idle  times 
contribute  to  the  accumulation  of  vapor 
in  the  canister.  Thus,  to  create  the  set  of 
worst-case  conditions  reasonably 
expected  to  occur  for  purge  pattern 
failure  vehicles,  the  maximum  wait  time 
allowed  by  the  statute — 25-30 
minutes — is  proposed  for  manufacturer 
data  submittal  testing  under  warm 
temperature  conditions.  As  noted 
previously,  the  alternative  approach  to 
the  test  envelope  targets  purge  failures 
by  replacing  high-RVP  fuel  or  high 
ambient  temperature  testing  with  an 
artificial  canister  loading  procedure, 
allowing  manufacturer  certification 
testing  to  take  place  with  normal  FTP 
fuels  and  temperatures.  The  remaining 
purge-related  variable,  wait  time,  is 
again  specified  to  be  25-30  minutes. 

A  manufacturer  may  conclude, 
however,  that  a  certain  vehicle  design  is 
more  prone  to  pattern  failure  due  to 
catalytic  converter  or  oxygen  sensor 
cooldown  rather  than  to  canister  purge. 
Catalyst  cooldown  to  below  light-off 
temperature  is  likely  to  occur  when 
mass  flow  through  the  catalyst  is  low. 
This  is  the  case  on  vehicles  with  small 
displacement  engines  during  extended 
idles;  the  problem  is  presumably 
exacerbated  by  low  ambient 
temperatures.  A  likely  worst  case 
scenario  for  vehicles  sensitive  to  this 
problem  would  be  cold  ambient 
temperatures  and  long  I/M  lane  wait 
times;  thus,  the  Agency  is  proposing  a 
cold  ambient  temperature  of  20±5°F, 
again  coupled  with  the  maximum 
allowable  wait  time  of  25-30  minutes, 
as  the  cold  temperature  CST  test  option 
for  manufacturers. 

A  third  example  illustrating  the 
choice  of  worst-case  conditions  by  the 
manufacturer  would  be  pattern  failures 
related  to  a  vehicle  restart.  Although 
each  of  the  manufacturer  certification 
data  submittal  pathways  requires  use  of 
25  to  30  minute  wait  time  modes,  the 


manufacturer  may  select  up  to  six 
restarts  in  this  period.  As  pointed  out  in 
the  above  discussion  of  the  CST  wait 
time  mode,  restarts  can  either  avoid  or 
trigger  higher  emissions,  and  thus,  the 
manufacturer  may  wish  to  pick  the 
number  of  restarts  and  the  duration  of 
the  keyoff  times  to  reflect  a  worst-case 
situation  for  the  given  design. 

The  Agency  is  not  proposing  a 
specific  enforcement  mechanism  for 
violations  of  the  requirement  that  the 
manufacturer  select  the  worst-case 
scenario  from  among  the  prescribed 
three  alternatives.  Comments  are 
solicited  on  the  ease  with  which  the 
selection  of  the  worst-case  scenario  may 
be  achieved  and  how  this  factor  may 
appropriately  determine  the  Agency’s 
enforcement  response. 

Although  the  proposed  certification 
data  submittal  requirement  is  limited  to 
testing  under  a  single  set  of  conditions 
as  described  above,  each  manufacturer 
may  clearly  see  advantages  in  testing 
under  different  sets  of  conditions  inside 
or  outside  the  limits  of  the  proposed  test 
envelope.  This  additional  testing  will 
allow  the  manufacturer  to  ensure  that 
the  vehicle  can  pass  confirmatory 
testing  under  the  range  of  conditions 
that  may  be  selected  by  the  Agency,  and 
can  be  as  extensive  or  limited  as  each 
manufacturer  sees  fit. 

9.  "Inability  To  Test”  Vehicles 

The  Agency  proposes  that  all  vehicles 
be  required  to  be  designed  such  that 
they  are  able  to  be  tested  on  all  six  of 
the  revised  section  207(b)  test 
procedures.  An  inability  to  perform  the 
CST — caused,  for  instance,  by  a 
permanent  four-wheel  drive 
configuration  that  cannot  be  tested  on 
an  I/M  dynamometer  designed  for  two- 
wheel  drive  vehicles,  or  by  a  spark 
distribution  system  that  will  not  allow 
engine  speed  to  be  measured  in  a 
standardized  fashion — is  proposed  to 
result  in  the  vehicle  failing  its 
certification  requirements,  and  a 
certificate  of  conformity  would  be 
denied.  This  requirement  is  being 
proposed  in  order  to  prevent  vehicles 
that  cannot  be  I/M  tested  in  the 
conventional  manner  from  being 
introduced  into  commerce,  thus 
relieving  I/M  programs  from  the 
responsibility  of  determining  which 
models  require  specialized  treatment 
and  the  form  such  treatment  should 
take.  Special  consideration  in  the  form 
of  individualized  test  procedures  or 
equipment  or  in  the  form  of  waivers  of 
the  I/M  testing  requirement  itself  would 
result  in  longer  I/M  lane  queues  and 
inequitable  treatment  of  vehicles,  and  is 
therefore  not  desirable. 
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However,  the  Agency  recognizes  that 
vehicles  that  cannot  be  tested  on  certain 
I/M  procedures  may  continue  to  enter 
the  marketplace,  and  it  does  not  wish  to 
deny  certification  for  such  vehicles  if 
advance  provisions  have  been  made  to 
allow  for  alternative  I/M  test 
procedures.  The  Agency  is  proposing  to 
not  deny  a  certificate  of  conformity  as 
a  result  of  a  vehicle’s  inability  to  be 
tested  on  the  standard  procedures  if  the 
manufacturer  has  petitioned  for  and 
been  granted  an  alternative  test 
procedure  as  provided  in  the 
performance  warranty  regulations.  For 
example,  in  the  case  of  permanent  four- 
wheel  drive  vehicles,  such  an 
alternative  could  be  the  substitution  of 
unloaded  2500  rpm  operation  for  loaded 
steady-state  operation.  Such 
alternatives,  however,  must  be  arranged 
for  each  of  the  six  performance  warranty 
procedures  on  which  the  vehicle  is 
unable  to  be  tested  in  order  for  a 
certificate  of  conformity  to  be  granted. 

The  Agency  recognizes  that  vehicle 
manufacturers  are  moving  away  from 
vehicle  designs  that  allow  use  of  a 
conventional  induction  tachometer  to 
determine  engine  speed.  Such  designs 
have  made  it  difficult  for  I/M  programs 
to  obtain  the  engine  speed  readings 
needed  to  determine  compliance  with 
the  rpm  requirements  of  each  test  mode 
and  thus  advance  the  test  through  its 
steps.  In  order  to  allow  such  design 
innovations  to  occur  while  providing  for 
a  convenient  method  to  measure  engine 
speed,  this  proposal  includes  a 
requirement  for  each  vehicle  to  include 
an  electrical  lead  carrying  an  accessible 
engine  rpm  signal.  One  option  to 
provide  this  signal  takes  advantage  of 
the  upcoming  requirement  that  onboard 
diagnostic  (ODD)  system35  be  included 
on  model  year  1994  and  later  light-duty 
vehicles  and  light-duty  trucks.  The  OBD 
systems  will  monitor  the  functioning  of 
emission  control  systems  and  alert  the 
vehicle  operator  when  a  fault  is 
detected.  Engine  speed  signals  will  be 
available  over  the  standardized  OBD 
connector  with  a  standardized  scan  tool 
as  part  of  the  fault  diagnosis  procedure. 
However,  manufacturers  may  be  waived 
from  meeting  the  full  requirements  of 
OBD  for  model  years  1994  and  1995. 

Therefore,  it  is  proposed  that  those 
vehicles  whose  engine  rpm  signals 
cannot  be  read  by  either  an  OBD  readout 
device  or  a  conventional  inductive 
tachometer  be  required  to  have  an 
engine  rpm  signal  available  on  a 
dedicated  underhood  lead  with  a 
standardized  connector  and  signal.  This 
would  provide  I/M  programs  with  a 
standardized  method  to  obtain  the 


35  See  56  FR  46272  (September  24. 1991). 


engine  rpm  signals  necessary  for 
performance  of  the  I/M  test.  Vehicles 
not  furnishing  an  engine  rpm  signal 
through  one  of  these  three  methods 
would  be  considered  unable  to  be 
tested,  and  thus  would,  under  this 
proposal,  be  denied  a  certificate  of 
conformity. 

The  Agency  solicits  comment  on  the 
ability  of  the  alternative  test  procedure 
provision  to  allow  design  innovations 
while  disallowing  testing  alternatives 
for  pattern  failure  issues  that  would 
more  appropriately  be  addressed 
through  a  design  change. 

10.  Derivation  of  Standards 

A  vehicle's  ability  to  pass  an 
emissions  test  procedure  is  a  function 
both  of  the  procedure  design  and  the 
applicable  emission  standards.  For  I/M 
testing  in  the  field,  the  Agency  is 
proposing  improved  performance 
warranty  procedures  and  retention  of 
the  current  performance  warranty 
emission  standards  of  1.2  percent  CO 
and  220  ppm  HC.  The  purpose  of  the 
CST  as  prescribed  by  the  Amendments 
and  proposed  in  this  rule  is  to 
determine  whether  properly  maintained 
LDVs  and  LDTs,  when  tested  in  I/M 
with  these  standards  and  procedures, 
will  pass  under  conditions  reasonably 
likely  to  be  encountered  in  the  field. 

An  EDV  that  would  fail  the  CST 
procedure  at  the  performance  warranty 
cutpoints  would  be  expected  to  fail  at 
the  same  cutpoints  in  actual  I/M  testing. 
That  design  is  in  all  likelihood  destined 
to  be  a  pattern  failure,  and  the  statutory 
purpose  of  the  CST  is  to  prevent  the 
vehicle  from  being  certified.  Thus,  CST 
standards  at  least  as  stringent  as  the 
performance  warranty  cutpoints  are 
clearly  justified. 

While  the  Agency  has  incorporated 
several  field  test  conditions  into  the 
proposed  CST  procedure,  an  additional 
condition  of  I/M  testing  that  must  be 
accounted  for  in  the  selection  of  the 
CST  standards  is  the  fact  that  I/M 
vehicles  are  in-use  vehicles:  They  have 
accumulated  age  and  mileage,  and  thus, 
their  emission  systems  are  subject  to 
deterioration.  Similarly,  CST  recall  test 
vehicles  would  be  recruited  directly 
from  vehicle  owners,  and  thus  would  be 
subject  to  deterioration.  Utilizing  the 
I/M  cutpoints  for  CST  recall  testing  is 
therefore  appropriate.  However,  neither 
certification  EDVs  nor  selective 
enforcement  audit  vehicles  represent  in- 
use  vehicles.  The  EDVs  are 
preproduction  vehicles,  and  SEA 
vehicles  are  taken  directly  from  the 
production  line.  The  effects  of  age  and 
mileage  on  such  vehicles  must  be 
simulated. 


This  is  one  reason  that  emission  data 
vehicles  that  register  scores  below  the 
performance  warranty  cutpoints  may 
also  become  pattern  failures  in  actual 
I/M  testing.  Increases  in  I/M  emissions 
due  to  deterioration  might  cause  a 
vehicle  to  fail  at  the  207(b)  cutpoints, 
where  the  undeteriorated  vehicle  with 
the  pattern  problem  alone  might  pass 
those  same  cutpoints.  The  Agency 
believes  the  statutory  intent  would  not 
be  achieved,  were  such  vehicles  to  be 
certified. 

In  addition,  there  may  he  significant 
variation  within  an  engine  family  in  the 
emissions  increases  caused  by  a  given 

Eattem  emissions  problem,  even  if  the 
ehavior  of  a  single  vehicle  is 
reasonably  repeatable.  In  the  field,  a  40 
percent  failure  rate  is  high  enough  to  be 
considered  a  serious  pattern  failure.  If 
such  a  vehicle  passed  the  CST  during 
certification  because  the  two  test  cars 
happened  to  fall  in  the  60  percent  that 
could  pass  the  performance  warranty 
standards,  yet  tighter  cutpoints  would 
have  flagged  the  problem,  then  again  the 
procedure  would  not  have  performed  its 
function. 

Thus,  EPA  finds  it  appropriate  to 
apply  tighter  standards  to  CST  test 
results  for  certification  or  audit  vehicles 
than  are  applied  to  recall  test  vehicles 
and  to  vehicles  in  actual  I/M  testing. 

In  developing  this  proposal,  the 
Agency  considered  methods  by  which 
the  contribution  from  I/M  emissions 
deterioration  might  be  accounted  for. 
Conventional  FTP  certification 
procedures  rely  on  a  durability  testing 
program  to  simulate  the  emissions 
effects  of  accumulated  mileage.  Under 
the  durability  regulations,  the  actual 
emission  levels  of  low-mileage  EDVs  are 
multiplied  by  deterioration  factors 
(DFs),  and  the  results  are  compared  to 
the  appropriate  emission  standards  to 
determine  compliance.  The  DF 
quantifies  the  rate  of  change  in  the 
vehicle’s  emissions  for  a  given  pollutant 
as  a  function  of  mileage.  The  DF  is 
derived  through  regression  of  emissions 
data  obtained  from  a  durability  data 
vehicle  (DDV)  which  undergoes 
emissions  testing  with  the  FTP  at  period 
mileage  intervals.  Mileage  accumulation 
on  DDVs  is  accomplished  through  use  of 
a  standardized  durability  driving  cycle. 

The  Agency  considered  but  rejected 
the  idea  of  simulating  the  effects  of  age 
and  mileage  on  certification  and  audit 
CST  test  vehicles  through  a  similar 
process.  Unlike  the  FTP,  the  CST  test 
envelope  includes  a  broad  range  of 
conditions  of  fuel,  ambient  temperature, 
and  prior  operation  of  the  vehicle.  The 
Agency  has  no  reason  to  project  that  the 
DF  that  might  be  obtained  from  periodic 
testing  of  a  DDV  at  one  point  in  the  test 
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envelope  should  be  the  same  as  the  DF 
derived  from  testing  at  another  point.  In 
theory,  a  large  family  of  DF  lines  might 
be  the  appropriate  descriptor  of  the 
mileage-related  behavior  of  a  vehicle  on 
the  CST.  It  would  be  unreasonable  in 
the  Agency’s  view  to  require 
manufacturers  to  generate  DFs  by 
incorporating  the  CST  procedure  in 
some  or  all  of  its  permutations  into  the 
many  periodic  test  points  of  a  DDV’s 
lifetime.  In  fact,  addition  of  the  CST  at 
a  single  point  in  the  test  envelope  over 
the  course  of  DDV  testing  would 
constitute  a  significant  cost,  in  the  likely 
event  that  fuel  switches  and  extended 
wait  time  modes  were  required.  A  far 
simpler  approach  has  been  proposed. 

Tne  Agency  believes  that  the  baseline 
performance  of  current  vehicle  designs 
on  the  performance  warranty  short  tests 
yields  emission  scores  far  below  the 
performance  warranty  cutpoints.  This  is 
so  even  without  the  improvements  to 
the  procedures  proposed  in  this  rule, 
and  without  reductions  that  might  occur 
in  pending  model  years  owing  to  tighter 
tailpipe  requirements  like  the  Tier  1 
standards.  The  current  performance 
warranty  standards  are  designed  to 
capture  gross  emitters,  the  dirtiest  of 
I/M  vehicles,  because  these  are  the  ones 
that  will  benefit  the  most  from  repair. 
Vehicle  performance  has  also  improved 
overall  since  the  standards  were 
established  in  1980. 

Supporting  this  contention  is  Agency 
analysis  of  436  1983  through  1988 
model  year  in-use  vehicles  from  EPA’s 
Emission  Factors  (EF).36  The  same 
database  was  used  to  develop  the  CST 
standards  proposed  in  this  notice. 
Vehicles  in  the  EF  sample  receive  a 
battery  of  the  current  performance 
warranty  tests;  the  database  provides 
emission  scores  for  three  idle  sampling 
modes  (one  unpreconditioned,  and  the 
other  two  preconditioned  with  30- 
second  2500  rpm  modes)  and  two  2500 
rpm  sampling  modes  (one  follows  a 
restart;  the  other  follows  an  idle  mode). 

For  each  vehicle  in  the  EF  subsample, 
the  best  scores  of  the  three  idles  and  the 
best  scores  of  the  two  2500  rpm  modes 
were  determined.  Four  ranked  lists  of 
the  entire  vehicle  sample  were  created, 
one  each  for  HC  at  idle,  HC  at  2500  rpm, 
CO  at  idle,  and  CO  at  2500  rpm.  An 
iterative  process  was  pursued  where 
first  a  set  of  possible  emission  standards 
was  selected,  the  vehicles  that  exceeded 
the  standards  were  identified  from  the 
ranked  lists,  and  the  proportion  of 
failing  vehicles  was  determined. 


*•  Memorandum  from  Roberts  French  to  Robert 
Maxwell,  "Analysis  of  Potential  CST  Emission 
Standards  Based  on  the  EF  Database,"  EPA,  Office 
of  Mobile  Sources  (November  22, 1991).  Available 
in  the  public  docket  for  review 


Excluded  from  the  list  of  failures  were 
known  pattern  failures  and  vehicles 
with  passing  counterparts 
(manufacturer,  vehicle  type, 
displacement,  fuel  metering  system,  and 
feedback  strategy)  elsewhere  in  the 
ranked  list.  The  chosen  target  was  a  set 
of  emission  standards  where  at  least  95 
percent  of  the  vehicles  in  the  sample 
could  either  pass  the  standards  or  had 
counterparts  in  the  sample  that  could 
pass  the  standards.  This  target  was 
achieved  with  the  proposed  standards  of 
50  ppm  HC  and  0.2  percent  CO;  at  those 
levels,  the  iteration  showed  97  percent 
compliance  for  HC  and  98  percent 
compliance  for  CO. 

The  ability  of  current  designs  to 
achieve  even  lower  levels  was  in  strong 
evidence  in  the  EF  sample.  If  the 
compliance  target  was  lowered  to  90 
percent,  the  iteration  yielded  standards 
at  half  the  proposed  levels.  Sixty 
percent  of  the  vehicles  in  the  sample 
registered  CO  emission  scores  of  0.00% 
on  at  least  one  of  the  three  idle  modes 
in  the  EF  testing  protocol;  39  percent 
registered  no  detectable  HC  score  on  at 
least  one  idle  mode. 

Data  from  the  Nevada  I/M  program 
also  demonstrate  the  capability  of 
current  designs  to  routinely  achieve  I/M 
scores  far  below  the  performance 
warranty  cutpoints.37  In  order  to  isolate 
vehicles  with  a  low  probability  of 
owner-introduced  malfunctions  and  to 
mimic  the  performance  of  low-mileage 
EDVs,  data  for  3278  model  year  1989 
vehicles,  each  with  less  than  10,000 
accumulated  miles,  were  analyzed.  The 
average  odometer  reading  for  the  group 
was  of  6500  miles.  The  sample  showed 
average  HC  and  CO  scores  during  idle 
of  23  ppm  and  0.04%,  respectively. 
Average  scores  in  the  sample  were  even 
lower  for  testing  using  the  2500  rpm 
mode.  In  addition,  more  than  68%  of 
these  vehicles  achieved  scores  of  0.00% 
CO  during  idle  and  2500  rpm  modes, 
and  about  30%  achieved  scores  of  0 
ppm  HC  during  both  modes. 

EPA  solicits  comment  on  the  level  of 
standards  proposed  for  certification, 
SEA,  and  recall  testing.  The  Agency  is 
particularly  interested  in  information 
supporting  claims  that  the  levels  of 
standards  proposed  would  require 
technology  changes  on  vehicles  beyond 
those  that  are  required  to  eliminate 
pattern  failure  behavior.  If  other 
standards  are  suggested,  information 
supporting  the  ability  of  such  standards 
to  identify  pattern  failures  is  requested. 


37  Memorandum  from  Roberts  French  to  Robert 
Maxwell,  "Analysis  of  Low-Mileage  i/M 
Performance  of  Late  Model  Vehicles  in  the  Nevada 
1/M  Program,"  EPA,  Office  of  Mobile  Sources 
(November  22, 1991).  Available  in  the  public  docket 
for  review. 


11.  Alternative-Fueled  Vehicles 
Because  no  performance  warranty 

regulations  exist  for  dedicated 
alternative  fuel  vehicles,  EPA  is  not 
proposing  CST  procedures  for  such 
vehicles  at  this  time. 

12.  Recall  Authority 

The  Agency  believes  that  the 
appropriate  response  to  a  widespread 
failure  of  the  CST  standards  performed 
by  EPA  on  in-use  vehicles  would  be  to 
recall  the  failing  vehicles.  The  CST 
standards  as  applied  only  in 
certification  would  partially  accomplish 
Congress’  intended  goal  of  reducing  the 
number  of  vehicles  that,  by  design,  both 
pass  the  traditional  202(a)  standards  as 
measured  by  the  FTP  and  fail  the  207(b) 
tests.  However,  to  identify  pattern 
failures  throughout  the  range  of 
reasonably  likely  field  conditions,  the 
CST,  if  performed  only  in  certification, 
would  need  to  utilize  an  unduly 
cumbersome  battery  of  tests  in  an  effort 
to  simulate  most  of  these  potential 
situations  arising  during  I/M  testing. 

The  interests  of  both  the  industry  and 
the  Agency  would  be  served  by 
foregoing  this  extensive  array  of 
certification  procedures  in  favor  of  a 
recall  program. 

In  addition,  without  recall  liability, 
there  would  be  no  mechanism  for 
collectively  remedying  I/M  failures  that 
occur  in  an  identifiable  class  that  does 
not  fail  the  traditional  202  standards  as 
measured  by  the  FTP.  If  vehicles  were 
not  built  to  meet  the  CST  standards  in 
use  and  no  mechanism  existed  to 
remedy  widespread  nonconformity  with 
these  standards  in  use,  Congress’ 
objective  in  enacting  section  206(a)(4) — 
to  eliminate  pattern  failures  and  the 
disaffection  with  I/M  programs  such 
failures  breed — would  not  be  achieved. 

The  Agency  believes  that  section 
202(a)(1)  authorizes  promulgation  of  the 
CST  standards  under  that  subsection 
since  they  are  applicable  to  the  emission 
of  any  air  pollutant  from  any  classes  of 
new  motor  vehicles  which  contribute  to 
air  pollution  which  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare.38  These  standards  do  not 
increase  the  stringency  of  the  existing 
202(a)  standards  in  the  traditional  sense 
of  limiting  emission  levels  as  measured 
by  the  FIT,  but  rather  restrict 
manufacturer  design  options  in  meeting 


3*  The  Agency  is  aware  of  legislative  history 
indicating  that  the  certification  short  tests  are  not 
to  be  viewed  as  section  202  standards.  See  136 
Cong.  Rec.  H  12897  (daily  ed.  October  26, 1990) 
(statement  of  Rep.  Bruce).  The  Agency  does  not 
believe  this  statement  of  a  single  legislator  binds  the 
Agency.  See.  e.g.,  Chemical  Manufacturers 
Association  v.  EPA,  919  F.  2d  158, 164  n.  10  (D.C 
Cir.  1990). 
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such  standards  by  requiring 
conformance  as  measured  both  by  the 
FTP  and  by  I/M-type  tests. 

The  CST  standards,  by  improving 
public  confidence  in,  and  thus  the 
effectiveness  of,  I/M  programs,  have  the 
effect  of  controlling  emissions  that 
contribute  to  air  pollution  that  has  long 
been  acknowledged  as  endangering 
public  health  or  welfare,  and  the  CST 
numerical  limitations  thus  provide  an 
air  quality  benefit  in  addition  to  that 
provided  by  the  other  202(a)  standards 
governing  the  same  pollutants.  This 
benefit  will  be  derived  from  the 
increased  effectiveness  of  I/M  programs, 
which  programs  have  been  shown  to 
significantly  improve  air  quality. 

Specifically,  implementation  of  the 
CST  standards,  by  improving  the  ability 
of  vehicles  to  pass  I/M  procedures  and 
thus  reducing  errors  of  commission  in 
I/M  lanes  will,  in  turn,  avoid  consumer 
dissatisfaction  and  skepticism  of  I/M 
programs  that  pattern  failures  can  cause. 
For  any  program  requiring  consumer 
cooperation  to  achieve  its  ends, 
consumer  confidence  in  the  integrity 
and  efficacy  of  the  program  is  essential, 
as  greater  public  satisfaction  can 
provide  a  political  climate  that  will 
allow  states  and  regions  to  select  the 
more  stringent  I/M  program  options.  In 
addition,  consumer  acceptance  of  the 
validity  of  a  program  will  reduce  the 
incentives  for  fraud.  Finally,  the  Agency 
believes  that  reducing  the  number  of 
errors  of  commission  will  have  the 
effect  of  encouraging  proper  repair  of 
vehicles  identified  as  failures  in  I/M 
lanes,  by  making  more  accurate  the 
assumption  that  an  I/M  failure  indicates 
an  FTP.  failure  and  that,  therefore,  a 
repair  is  necessary;  an  increase  in  the 
frequency  of  proper  repairs  will  thereby 
reduce  motor  vehicle  emissions  overall. 
The  CST  standards  and  tests  are 
important  to  gaining  such  public 
confidence  and  thereby  improving  the 
functioning  of  the  state  I/M  programs.39 

An  additional  basis  for  recalling 
vehicles  that  in  significant  numbers  fail 
the  CST  during  the  in-use  period  arises 


38  The  EPA  does  not  however,  intend  that  the 
proposed  certification  test  be  considered  to  fulfill 
the  requirements  of  amended  section  206(h)  of  the 
Act,  which  requires  the  Agency  to  modify 
certification  and  production-line  tests  “to  insure 
that  vehicles  are  tested  under  circumstances  which 
reflect  actual  current  driving  conditions  *  * 

The  legislative  history  to  the  provision  (as  well  as 
the  provision's  title)  indicate  that  Congress 
intended  for  the  Agency  to  amend  the  existing  FTP 
to  better  reflect  in-use  driving  conditions.  The 
certification  short  test  proposed  today  would  be 
used  in  addition  to  the  KI  P.  However,  by  testing  in 
modes  not  presently  used  in  the  FTP,  such  as  an 
idle  mode,  the  certification  short  test  is  consistent 
with  the  goals  of  section  206(h).  The  Agency  plans 
to  develop  the  section  206(h)  FTP  amendments  in 
a  separate  rulemaking. 


directly  from  the  statutory  structure. 
Section  206(a)(4)  requires  that  tests 
capable  of  determining  whether  in-use 
vehicles  will  pass  section  207(b)  I/M 
tests  be  added  to  the  certification  test 
procedures  promulgated  and  applied 
under  section  206(a).  Section  206(a)(1) 
provides  for  test  procedures  that 
determine  whether  a  vehicle  conforms 
with  the  standards  promulgated  under 
section  202(a). 

Section  207(c)  authorizes  the 
Administrator  to  recall  vehicles  if  (s)he 
finds  that  a  substantial  number  of  any 
class  or  category  of  them  fail  to  conform 
to  section  202(a)  standards  in  use.  While 
pattern  failure  vehicles  do  not 
necessarily  violate  section  202(a) 
standards  when  measured  by  the  FTP, 
they  do  by  definition  fail  I/M  tests  and, 
in  that  sense,  fail  as  in-use  vehicles 
202(a)  standards  as  measured  by  the 
CST.  As  section  202  standards,  failure  of 
a  significant  number  of  vehicles  to 
comply  with  these  standards  during  the 
in-use  period  could  trigger  a  recall 
pursuant  to  section  207(c)(1).  In  short, 
by  requiring  certification  to  include  a 
new  set  of  tests,  Congress  specified  an 
additional  way  to  measure  compliance 
with  202(a)  standards,  and  this  new 
means  of  measuring  the  202(a) 
standards  is  necessarily  available  for 
recall  as  well. 

Recalling  vehicles  that  fail  the  CST 
during  the  in-use  period  is  also 
consistent  with  the  Congressionally 
devised  relationship  between  warranty 
liability  and  recall  liability.  Warranty 
liability  under  section  207(b)  is 
triggered  by  failure  of  a  federally 
approved  I/M  test  during  the  in-use 
period.  The  manufacturer  is  charged 
with  the  task  of  remedying  the 
nonconformity  as  measured  by  the  I/M 
short  tests.  Therefore,  warranty 
addresses  essentially  the  recall  and 
repair  of  vehicles  on  an  individual 
basis.  Alternatively,  where  the  Agency 
discovers  a  systematic  nonconformity  in 
“substantial  number(s),”  the  Agency 
may  charge  the  manufacturer  with  the 
recall  and  repair  of  an  entire  class  of 
vehicles  as  defined  by  the 
Administrator.  Recall  of  vehicles  failing 
the  CST  would  permit  vehicles  to  be 
identified  and  remedied  as  a  group 
rather  than  on  an  individual  basis.  The 
Agency  believes  this  would  improve  the 
cost  effectiveness  as  well  as  the 
environmental  benefit  available  from 
what  had  been  an  ad  hoc  solution  to 
systematic  I/M  failures. 

In  conclusion,  using  the  CST  in  recall 
testing  serves  the  Congressional  purpose 
of  providing  incentive  to  manufacturers 
to  prevent  I/M  pattern  failures  from 
reaching  the  field  by  subjecting 
manufacturers  to  the  significant 


deterrent  effect  of  the  recall  remedy.  In 
addition,  using  the  CST  in  recall  testing 
serves  the  interests  of  both  the 
automotive  industry  and  the  Agency  by 
avoiding  the  need  to  utilize  an  unduly 
cumbersome  battery  of  tests  at 
certification.  Moreover,  since  the  CST 
does  not  increase  the  stringency  of 
current  requirements  but  simply  limits 
the  design  options  available  for  vehicle 
control  systems,  the  Agency  does  not 
anticipate  that  new  control  hardware 
will  be  needed  to  pass  the  CST  but, 
rather,  only  recalibration  of  existing 
systems.  Thus,  it  will  be  feasible  to  pass 
the  CST  at  both  certification  and  in  use 
at  low  cost,  thereby  improving  the 
ability  of  I/M  programs  to  prompt 
proper  repairs  and  their  attendant  air 
quality  improvements.  The  legally 
available  option  of  utilizing  the  CST  in 
recall  thus  well  serves  the  public 
interest  and  is  consistent  with 
Congressional  intent  by  reducing  the 
incidence  of  pattern  failures  in  use. 

13.  Truck  Idle  Carbon  Monoxide 
Procedure 

Gasoline-fueled  trucks  are  currently 
subject  to  testing  for  the  control  of 
carbon  monoxide  at  vehicle  idle  under 
procedures  set  forth  in  subpart  P  of  part 
86.  The  applicable  standard  is  contained 
in  part  86,  subpart  A,  §  86.091- 
9(a)(l)(ii)(B),  and  is  expressed  in  terms 
of  raw  exhaust  concentration. 

The  idle  CO  regulations  were 
promulgated  with  the  primary  intent  of 
reducing  or  eliminating  CO  “hot  spots’’ 
created  in  areas  where  traffic  is 
consistently  in  a  stop  and  go  or  idle 
situation.  These  areas  are  believed  by 
EPA  to  pose  potential  health  problems 
due  to  the  fact  that  they  often  occur  in 
populated  areas  such  as  busy 
intersections  and  parking  garages.  The 
idle  CO  standard  and  testing  procedures 
also  serve  the  purpose  of  ensuring  that 
idle  CO  emissions  are  not  left  behind 
while  other  gains  in  emission  control 
are  accomplished. 

The  0.5  percent  idle  CO  standard 
applies  to  both  certification  (the 
certification  emission  values  must 
incorporate  a  deterioration  factor)  as 
well  as  to  in-use  testing.  Thus,  the 
standard  is  potentially  more  stringent 
than  the  CO  standard  for  idle  pass/fail 
modes  in  the  CST,  although  differences 
in  the  test  procedures  that  generate 
emission  scores  may  overshadow  the 
differences  in  the  standards.  The 
Agency  is  not  proposing  to  delete  the 
current  idle  CO  standard  as  it  applies  to 
LDTs.  However,  EPA  solicits  comments 
on  whether  the  CST  proposal,  if  adopted 
as  proposed  here,  would  make  the 
existing  idle  CO  procedure  unnecessary 
for  light-duty  trucks.  In  any  case,  it  is 
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not  the  Agency’s  intention  to  revisit  the 
applicability  of  the  idle  CO  procedure  to 
heavy-duty  trucks  in  this  rulemaking. 

14.  Model  Year  of  Applicability 

In  conformance  with  the 
Amendments,  this  proposal  would 
require  compliance  with  the 
Certification  Short  Test  for  the  1994 
model  year.  However,  leadtime 
constraints  suggest  that  it  would  be 
impracticable  for  many  manufacturers 
to  assure  compliance  with  all  aspects  of 
this  proposal.  At  this  time,  most 
manufacturers  have  completed  design 
and  development  work  for  the  1994 
model  year;  in  fact,  some  have  initiated 
vehicle  certification  procedures.  While 
manufacturers  are  generally  aware 
which  engine  families  are  pattern 
failures  and  could  have  made 
compensating  design  changes,  it  is 
unlikely  that  all  such  changes  would 
have  been  made  in  the  absence  of  a  final 
rule.  In  addition,  lacking  specific 
knowledge  of  the  proposed  test 
procedure,  manufacturers  could  not 
have  been  assured  that  their  designs 
were  adequate. 

Because  of  the  possibility  that 
compliance  may  not  be  feasible  for  all 
1994  model  year  vehicles,  the  Agency 
requests  comment  on  the  practicalities 
of  implementing  the  requirements  of  the 
Certification  Short  Test  midway  through 
the  model  year.  Comment  is  also 
requested  on  the  legal  and  practical 
implications  of  delaying  the  model  year 
of  applicability. 

IV.  Economic  Impacts 

A.  Certification  Short  Test  and 
Performance  Warranty  Proposals 

The  Agency’s  economic  analysis  of 
the  CST  rulemaking  takes  into  account 
both  the  promulgation  of  the  CST  and 
the  revisions  to  the  207(b)  performance 
warranty  test  procedures  as  proposed. 
Because  the  two  actions  address 
different  causes  of  the  same  symptom — 
vehicles  improperly  failing  I/M  tests — 
most  of  the  costs  can  be  clearly 
attributed  to  either  the  CST  or  the  207(b) 
revisions,  while  the  benefits  are  difficult 
to  separate  between  the  two  programs. 

In  addition,  this  proposal  presents 
two  different  approaches  to  the 
envelope  of  CST  test  conditions  (see 
section  II.B).  Some  costs  are  equivalent 
regardless  of  the  approach  taken,  but 
others  can  be  separately  attributed  to 
one  approach.  For  example,  the 
alternative  approach  presented  in 
section  II.B.4  includes  a  canister  loading 
procedure  in  the  vehicle  preparation 
pathway,  but  becomes  identical  to  the 
basic  approach  following  the  loading  of 
the  canister.  Because  the  two 


approaches  are  expected  to  be  equally 
effective  and  accomplish  the  same 
result,  however,  the  benefits  are 
expected  to  be  equivalent. 

The  Agency  is  also  including  several 
amendments  of  a  technical  nature  in  the 
proposal  (see  section  II.G);  the  economic 
impacts  of  these  amendments  are  also 
presented  below.  The  detailed  analysis 
of  the  economic  impacts  of  this 
rulemaking  summarized  in  this  proposal 
is  presented  in  full  in  a  separate 
technical  memorandum.40 

This  rulemaking  is  projected  by  EPA 
to  have  a  net  benefit  of  approximately 
$183  million.  This  projected  benefit 
arises  from  the  aggregate  costs  and 
benefits  to  the  three  affected  parties — 
the  automobile  manufacturers,  state  I/M 
programs,  and  individual  vehicle 
owners. 

The  total  annual  cost  to  the 
automotive  industry  is  estimated  to  be 
approximately  $3.7  million,  or  about 
$0.26  per  production  vehicle.  These 
costs  are  incurred  as  a  result  of 
increased  vehicle  testing  for  pattern 
failure  characteristics,  implementation 
of  minor  design  changes  on  vehicles 
exhibiting  such  characteristics,  and 
certification  of  all  engine  families  to  the 
requirements  of  the  CST. 

Vehicle  testing  by  manufacturers  for 
pattern  failure  characteristics  is  likely  to 
occur  at  several  different  points.  First, 
manufacturers  will  perform 
development  testing  on  their  vehicles 
prior  to  conducting  the  actual 
certification  tests.  The  Agency  assumes 
that  a  basic  vehicle  design  has  a  lifetime 
of  approximately  five  model  years;  that 
is,  manufacturers  will  recertify  (usually 
through  carryover)  the  same  basic 
vehicle  for  four  additional  years  past  its 
initial  certification.  Manufacturers  will 
need  to  verify  CST  compliance  of  each 
new  engine  family  in  the  year  that  it  is 
first  certified.  In  the  1994  model  year, 
when  the  CST  first  becomes  effective, 
manufacturers  will  also  need  to  verify 
CST  compliance  with  the  portions  of 
their  fleets  that  are  in  the  middle  of 
their  product  cycle  and  would  normally 
have  been  carryover  vehicles.  Finally, 
the  implementation  of  the  Tier  1 
emission  standards  on  a  phase-in  basis 
beginning  with  the  1994  model  year  will 
affect  the  manufacturers  introduction  of 
new  designs.  Taking  all  these  factors 
into  account,  EPA  projects  that  an 
annual  average  of  146  engine  families 
will  be  undergoing  CST  development 
testing  at  manufacturer  facilities  over 
the  model  years  1994  through  1999. 


40 Technical  Memorandum,  “Economic  Impact 
Analysis  of  Proposed  Certification  Short  Test 
Regulations,”  U.S.  Environmental  Protection 
Agency.  Certification  Division.  November  22. 1991. 
Available  in  the  public  docket  for  review. 


Manufacturers  are  also  likely  to  verify 
continued  compliance  with  the  CST,  at 
a  reduced  testing  level,  after  each  engine 
recalibration,  which  is  assumed  to  take 
place  annually.  A  similar  confirmation 
of  compliance  might  be  desired  after 
each  emission-related  running  change. 
Finally,  manufacturers  will  be  required 
to  perform  tests  and  submit  data  for  the 
purpose  of  certification  testing. 

The  Agency  has  calculated  a  worst- 
case  cost  per  CST  test  of  $258  per 
vehicle  and  has  projected  that 
manufacturers  will  on  average  need  to 
run  six  such  tests  on  two  vehicles  each 
in  order  to  verify  compliance  on  an 
appropriate  range  within  the  CST  test 
envelope.  On  the  basis  of  these 
projections,  the  total  cost  of 
manufacturer  testing  is  projected  to  be 
approximately  $1.2  million  annually  for 
the  entire  industry. 

In  addition  to  testing  impacts,  there 
are  associated  costs  of  recalibrating  and 
modifying  engine  families  identified  as 
potential  pattern  failure  problems.  The 
most  likely  modifications  are 
adjustments  to  the  Electronic  Control 
Module  (ECM)  in  order  to  address 
failures  caused  by  inappropriate  vehicle 
timer  operation  and  purge  control 
strategies.  Based  on  historical 
experience  with  the  frequency  with 
which  pattern  failures  occur,  the 
Agency  has  estimated  that  this  will 
involve  approximately  15  engine 
families  annually,  at  an  annual  cost  to 
the  industry  of  $247,000.  Once  the 
manufacturer’s  primary  designs 
accommodate  the  CST  and  original 
designs  do  not  incorporate  the  triggering 
elements,  this  cost  should  become 
negligible. 

Manufacturers  will  also  incur  two 
other  costs  related  to  the  CST 
requirement.  First,  there  is  an  associated 
cost  of  producing,  checking,  and 
reporting  to  EPA  the  results  of 
certification  testing.  The  Agency  has 
estimated  that  these  requirements  will 
increase  industry  costs  by 
approximately  $1.7  million  annually. 
Second,  some  manufacturers  and 
independent  contractors  will  have  to 
purchase  one  or  more  exhaust  gas 
analyzer  systems  compatible  with  the 
specifications  outlined  in  this  Notice. 
Based  upon  an  average  cost  of  $10,000 
per  analyzer  and  the  projected  five-year 
lifetime  of  such  an  instrument,  the 
maximum  annual  expenditure  by 
manufacturers  for  new  analyzers  is 
projected  to  be  approximately  $500,000. 

Although  many  state  I/M  programs 
already  have  equipment  that  is 
compatible  with  the  proposed  new  I/M 
equipment  regulations,  others  will  be 
required  to  purchase  new  raw  gas 
analyzers  to  meet  the  requirements  of 
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the  revisions  to  the  207(b)  performance 
warranty  procedures  proposed  in  this 
Notice.  However,  the  rule  contains 
provisions  to  accomplish  an  orderly 
phase-in  of  this  equipment  to  coincide 
with  the  normal  turnover  in  the  existing 
equipment.  The  Agency  has  estimated 
that  these  purchases  will  have  an 
incremental  cost  over  the  normal 
analyzer  replacement  cost  of  up  to  $6.5 
million  annually. 

The  calculated  benefits  of  the 
proposed  regulations  will  be  related  to 
a  reduction  in  the  number  of  I/M-related 
repair  attempts  and  I/M  retests.  These 
reductions  will  be  caused  both  by 
improvements  to  the  207(b) 
performance  warranty  test  procedures  to 
ensure  proper  operation  of  the  vehicle  at 
the  time  of  emission  sampling,  and  by 
the  addition  of  the  CST  to  ensure  a 
vehicle  design  compatible  with  the 
207(b)  procedures.  The  Agency 
estimates  that  nearly  two  million  repair 
attempts  will  be  avoided  in  this  manner, 
at  an  average  cost  per  repair  visit  of  $75, 
for  a  total  savings  of  $149  million.  Most 
of  these  benefits  will  accrue  to  vehicle 
owners,  although  some  portion  will 
probably  accrue  to  vehicle 
manufacturers  because  of  reductions  in 
warranty  claims.  The  Agency  currently 
lacks  data  that  would  allow  the  savings 
to  be  accurately  divided  among  the 
recipients,  although  the  net  result 
remains  the  same,  regardless  of  the 
beneficiaries. 

State  and  local  I/M  programs  stand  to 
benefit  from  this  proposal  in  a  labor 
savings  associated  with  the  reduced 
volume  of  retests  because  of  fewer  errors 
of  commission  on  the  initial  tests.  The 
Agency  projects  that  savings  to  be 
approximately  $9.19  per  test,  on  two 
million  vehicles,  or  a  total  of  $18.3 
million.  The  combined  effects  in  the 
proposed  performance  warranty 
regulations  of  the  early-out  provision  for 
very  clean  vehicles  and  the  reduced 
number  of  retests  as  a  result  of  the 
second-chance  provision  for  failing 
vehicles  is  a  reduction  in  the  mean  test 
time  per  vehicle  of  approximately  six 
percent,  which  will  translate  into 
reduced  labor  costs  per  test  of  $0.55,  or 
a  total  of  $26  million  as  a  consequence 
of  the  rule. 

Other  benefits  to  the  I/M  programs  are 
likely  to  result  from  this  proposal; 
however,  they  are  not  quantified  in  this 
analysis.  Program  resources  currently 
expended  for  identifying  and  resolving 
pattern  failures  will  be  greatly  reduced 
or  eliminated.  Improved  credibility  for 
the  I/M  programs  should  result  from 
greater  confidence  on  the  part  of  the 
owners  and  the  repair  sector  in  the 
results  of  the  I/M  tests.  This  improved 
credibility  should  translate  into  a 


reduced  need  for  enforcement  against 
owners  who  might  seek  to  avoid  I/M 
testing  requirements  and  a  greater  focus 
by  repair  technicians  on  finding  and 
remedying  real  emission-related 
malperformance. 

The  Agency  notes  that  promulgation 
of  the  CST  was  mandated  by  the  1990 
Amendments  and  thus,  certain  cost 
impacts  of  this  rule  are  unavoidable. 
However,  by  combining  the  CST  rule 
with  improvements  in  the  performance 
warranty  procedures,  EPA  believes  it 
has  developed  a  proposal  that  improves 
the  quality  of  the  CST  rule  as  well  as  the 
field  procedures,  while  generating  the 
potential  for  significant  cost  savings  as 
well. 

B.  Technical  Amendments 

The  economic  impacts  of  the 
proposed  technical  amendments  are 
expected  to  be  negligible,  with  the 
exception  of  the  proposal  to  change  the 
frequency  of  the  calibration  of  the  NOx 
converter  from  weekly  to  monthly.  The 
process  for  this  calibration  currently 
takes  about  75  minutes  per  check  per 
converter.  Reduction  in  the  frequency  of 
this  check  will  reduce  by  36  the  number 
of  checks  performed  on  each  analyzer  in 
a  year.  If  both  manufacturer  and  EPA 
sites  institute  the  change  for  all 
analyzers,  the  total  savings  will  be 
approximately  $525,000. 

V.  Public  Participation 

A.  Comments 

EPA  welcomes  comments  on  all 
aspects  of  this  proposed  rulemaking. 
Commenters  are  especially  encouraged 
to  provide  suggestions  for  modification 
of  any  aspects  of  the  proposal  that  they 
find  objectionable.  All  comments,  with 
the  exception  of  proprietary 
information,  should  be  directed  to  the 
EPA  Air  Docket  LE-131,  Attention: 
Docket  No.  A-91-21  (see  ADDRESSES 
above). 

Commenters  desiring  to  submit 
proprietary  information  for 
consideration  should  clearly  distinguish 
such  information  from  other  comments 
to  the  greatest  possible  extent  and  label 
it  as  “Confidential  Business 
Information.”  Submissions  containing 
such  proprietary  information  should  be 
sent  directly  to  the  contact  person  (see 
“For  Further  Information  Contact”),  and 
not  to  the  public  docket.  This  will  help 
ensure  that  proprietary  information  is 
not  inadvertently  placed  in  the  docket. 
If  a  commenter  wants  EPA  to  use  a 
submission  labeled  as  confidential 
business  information  as  part  of  the  basis 
for  the  final  rule,  then  a  nonconfidential 
version  of  the  document  which 


summarizes  the  key  data  or  information 
should  be  placed  in  the  public  docket. 

Information  covered  by  a  claim  of 
confidentiality  will  be  disclosed  by  EPA 
only  to  the  extent  allowed  and  by  the 
procedures  set  forth  in  40  CFR  part  2. 

If  no  claim  of  confidentiality 
accompanies  the  submission  when  it  is 
received  by  EPA,  it  may  be  made 
available  to  the  public  without  further 
notice  to  the  commenters. 

B.  Public  Hearing 

Any  person  desiring  to  testify  at  the 
public  hearing  (see  “DATES”)  should 
notify  the  contact  person  listed  above  of 
such  intent  at  least  7  days  before  the 
hearing  date.  Persons  wishing  to  testify 
at  the  hearing  should  also  provide  an 
estimate  of  the  time  required  for  the 
presentation  of  the  testimony  and 
notification  of  any  need  for  audio/visual 
equipment.  It  is  suggested  that  sufficient 
copies  of  the  statement  or  material  to  be 
presented  be  brought  to  the  hearing  for 
distribution  to  the  audience  (suggested 
number  of  200).  In  addition,  a  sign-up 
sheet  will  be  available  at  the  registration 
table  the  morning  of  the  hearing  for 
scheduling  of  the  order  of  testimony. 

The  official  record  of  the  hearing  will 
be  kept  open  for  30  days  following  the 
hearing  to  allow  submission  of  rebuttal 
and  supplementary  testimony.  All  such 
submittals  should  be  directed  to  the 
EPA  Air  Docket  No.  A-91-21  (see 
“ADDRESSES”). 

The  hearing  will  be  conducted 
informally,  and  technical  rules  of 
evidence  will  not  apply.  Written 
transcripts  of  the  hearing  will  be  made 
and  a  copy  thereof  placed  in  the  docket. 
Anyone  desiring  to  purchase  a  copy  of 
the  transcript  should  make  individual 
arrangements  with  the  court  reporter 
recording  the  proceedings. 

VI.  Administrative  Requirements 

A.  Administrative  Designation  and 
Regulatory  Impact  Analysis 

Under  Executive  Order  12291,  EPA 
has  determined  that  this  regulation  is 
minor  and  does  not,  therefore,  require 
the  preparation  of  a  Regulatory  Impact 
Analysis. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB),  for  review  as  required  by 
Executive  Order  12291.  The  OMB 
completed  its  review  on  December  4, 
1992,  and  returned  the  proposal  to  the 
EPA  for  reconsideration,  asking  that  the 
Agency  respond  in  accordance  with 
sections  3(f)  and  8(a)  of  Executive  Order 
12291.  Accordingly,  the  Agency  is 
publishing  this  proposal  without  final 
agreement  with  the  OMB.  OMB’s 
written  comments,  including  its 
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December  4, 1992  letter  to  the  EPA,  and 
any  EPA  response  to  those  comments 
are  in  the  public  docket  for  this 
rulemaking. 

B.  Reporting  and  Recordkeeping 
Requirements 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request 
document  has  been  prepared  by  EPA 
(ICR  No.  783.17)  and  a  copy  may  be 
obtained  from  Sandy  Farmer, 
Information  Policy  Branch;  EPA;  401  M 
St.,  SW.  (PM-223Y);  Washington,  DC 
20460  or  by  calling  (202)  260-2740. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
be  an  increase  of  560  hours  per  response 
annually,  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
Chief,  Information  Policy  Branch;  EPA; 
401  M  St.,  SW.  (PM-223Y);  Washington, 


DC  20460  and  to  the  Office  of 
Information  and  Regulatory  Affairs; 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  marked 
“Attention;  Desk  Officer  for  EPA.”  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements  contained  in 
this  proposal. 

C.  Impact  on  Small  Entities 

The  Regulatory  Flexibility  Act  of  1980 
requires  federal  agencies  to  identify 
potentially  adverse  impacts  of  federal 
regulations  upon  small  entities.  In 
instances  where  significant  impacts  are 
possible  on  a  substantial  number  of 
these  entities,  agencies  are  required  to 
perform  a  Regulatory  Flexibility 
Analysis  (RFA). 

The  Agency  has  determined  that  the 
regulations  proposed  today  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
This  regulation  will  affect  only 
manufacturers  of  motor  vehicle  engines, 
a  group  which  does  not  contain  a 
substantial  number  of  small  entities. 
Further,  small  motor  vehicle 
manufacturers  typically  purchase 
emission  control  components  developed 
by  larger  organizations. 

Therefore,  as  required  under  section 
605  of  the  Regulatory  Flexibility  Act,  5 


U.S.C.  601  et  seq.,  I  certify  that  this 
regulation  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

VII.  Statutory  Authority 

The  promulgation  of  these  regulations 
is  authorized  by  sections  202,  203,  205, 
206,  207,  208,  215,  216,  and  301(a)  of 
the  Clean  Air  Act  as  amended  by  the 
Clean  Air  Act  Amendments  of  1990  (42 
U.S.C.  7521,  7522,  7524,  7525, 7541, 
7542,  7549,  7550,  and  7601(a)). 

List  of  Subjects 
40  CFR  Part  85 

Confidential  business  information, 
Imports,  Labeling,  Motor  vehicle 
pollution,  Reporting  and  recordkeeping 
requirements,  Research,  Warranties. 

40  CFR  Part  86 

Administrative  practice  and 
procedure,  Air  pollution  control, 
Confidential  business  information, 
Environmental  protection,  Gasoline, 
Imports,  Incorporation  by  reference, 
Labeling,  Motor  vehicles,  Motor  vehicle 
pollution,  Reporting  and  recordkeeping 
requirements. 

Dated;  December  16, 1992. 

William  K.  Reilly, 

Administrator. 
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Section 


Change 


Reason 


I.  Authority:  Part  85 . . . . 

2  .  §85  1502  . .  . . . 

3.  §85.1505  . 

4.  §85.1507  . . . 

5.  §85.1508  . 

6.  §85.1509  . 

7.  §85.1513  . . . 

8.  Subpart  W  Table  ot  Contents 

9.  §85.2201  . 

10.  §85.2203  . . . 

II.  §85.2204  . 

12.  §85.2208  . 

13.  §85.2209  . 

14.  §85.2210  . 

15.  §85.2211  . 

16.  §85.2212  . 

17.  §85.2213  . ! . 

18.  §85.2214  . . . 

19.  §85.2215  . 


None. 

Redesignate  paragraphs  (5)  through  (15)  as  paragraphs 
(6)  through  (16)  and  add  new  paragraph  (5). 

Revise  paragraphs  (a)(2)(ii),  (a)(3),  (a)(3)(i)(A), 

(a)(3)(«)(A),  (a)(3)(ii)(B),  (a)(3)(v).  (a)(3)(vi).  (a)(5),  (b). 
Revise  (a)(5)  . . . . . 

Revise  (a) . . . 

Revise  (g)(2),  (g)(3),  (g)(4),  (h).  (k)(2) . 

Revise  (e)(1),  (e)(2)(i).  (e)(3)(ii)(B)  . 

Revise  . 

Replace  paragraph  (b)  and  add  new  paragraph  (c) . 


Redesignate  §85.2203-81  as  §85.2203,  revise  para¬ 
graph  (a),  add  new  paragraph  (b). 

Redesignate  §85.2204-81  as  §85.2204,  revise  para¬ 
graph  (a),  add  new  paragraph  (b). 

Redesignate  paragraph  (c)  as  (c)(1),  add  new  para¬ 
graph  (c)(2). 

Rename  and  redesignate  paragraphs  (a)  and  (b)  as  (b) 
and  (c),  add  new  paragraph  (a),  revise  (c)(6). 

Rename  and  redesignate  paragraphs  (a)  and  (b)  as  (b) 
and  (c),  add  new  paragraph  (a),  revise  paragraph 

(cm 

Rename  and  redesignate  paragraphs  (a)  and  (b)  as  (b) 
and  (c).  add  new  paragraph  (a). 

Rename  and  redesignate  paragraphs  (a)  and  (b)  as  (b) 
and  (c),  add  new  paragraph  (a). 

§85.2213  is  redesignated  as  §85.2214,  and  a  new 
§85.2213  Is  added. 

Redesignate  §85.2214  as  §85.2216,  and  redesignate 
paragraphs  (a)  through  (c)  as  (b)  through  (d).  add 
new  paragraph  (a),  revise  paragraphs  (c)(4),  (c)(5). 
and  (c)(6)  of  the  newly  designated  §85.2214. 

§85.2215  is  redesignated  as  §85.2224  and  a  new 
§85.2215  is  added. 


Add  definition  for  CST. 

Incorporate  CST  as  condition  required  for  certificate  ap¬ 
proval  for  imported  vehicles. 

Certificate  holder  must  maintain  documents  demonstrat¬ 
ing  that  each  vehicle  was  CST  tested. 

Generalize  paragraph  so  as  to  include  CST. 

Incorporate  CST  as  a  requirement. 

Adds  CST  as  requirement  for  certificate. 

Revise  to  include  CST  standards  and  procedures. 

Paragraph  (b)  states  that  certain  test  procedures  may 
have  calendar  and  model  year  applicability  limitations; 
paragraph  (c)  describes  some  of  those  limitations. 

State  standards  for  light-duty  vehicles  for  different  test 
procedures. 

State  standards  for  light-duty  tracks  for  different  test 
procedures. 

Limits  model  year  applicability  for  alternative  short  test 
procedures  or  standards. 

Add  calendar  and  model  year  applicability  Information 
for  the  2500rpm/klle  test. 

Add  calendar  and  model  year  applicability  information 
for  the  Engine  restart  2500rpm/idle  test. 

Add  calendar  and  model  year  applicability  information 
for  the  Engine  restart  idle  test. 

Add  calendar  and  model  year  applicability  Information 
for  the  Idle  test 

New  section  called  "Idle  test-EPA  91”  describes  new 
test  procedure. 

Section  renamed  "Two  speed  Idle  test — EPA  81",  add 
information  on  applicability. 


New  section  called  “Two  speed  Idle  test— EPA  91”  de¬ 
scribes  new  test  procedure. 
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20.  §  85  2216 


21.  §852217  _ 

22.  §85.2218 

23  §  85.2219  _ 


Section 


Change 


Redesignate  §85.2216  as  §85.2229  and  redesignate 
paragraphs  (a)  through  (c)  as  (b)  through  (d),  add 
new  paragraph  (a),  and  revise  paragraphs  (c)<6)  and 
(c)(7)  of  the  newly  designated  §85£214. 

§85.2217  Is  redesignated  as  §85.2232  and  a  new 
§85.2217  is  added. 

§85.2218  is  redesignated  as  §85.2237  and  a  new 
§85.2218  Is  added. 


New  section  . . . . . . 


24.  §85.2220 


New  section 


25.  §85.2224  ... 

26.  §85.2225  ... 

27.  §85.2229  ... 


28.  §85.2230  . . . . 


Redesignate  paragraphs  (a)  through  (c)  as  (b)  through 
(d),  add  new  paragraph  (a)  to  the  newtv  designated 
§85.2224. 

New  section  added . . 

Redesignate  paragraphs  (a)  through  (b)  as  (b)  through 
(c),  add  new  paragraph  (a)  to  the  newly  designated 
§85.2229. 

New  section  added  . . . . . . . 


29.  §85.2232  _  Redesignate  paragraphs  (a)  through  (e)  as  (b)  through 

(f).  add  new  paragraph  (a),  and  revise  paragraph 
(f)(1)  of  the  newly  designated  §85.2232. 

30.  §85.2233  _ _ _  New  section  added . . . . . . 


31.  §85.2237  _ 

32.  §85.2238 


Renumber  §85.2218,  rename,  redesignate  paragraphs 
(a)  through  (c)  as  (b)  through  (d),  add  new  paragraph 
(a). 

New  section  added  . . . . . . . . 


33.  Authority:  Part  86 _ 

34.  §36  094-2  . 

35.  §86.094-3  _ 

36.  §86.094-8  . 

37.  §86.094-9  . . . . . 

38.  §86  094-24  . . 


None. 

Add  definition  of  Certification  Short  Test - 

Revise  paragraph  (b) . . . . . . . 

Add  new  paragraphs  (a)(1)(iii)  and  (a)(3) . : 

Add  new  paragraphs  (a)(1)(v)  and  (a)(3)  . . 

Add  new  paragraph  (bXl)(xii) . 


39.  §86.095-24 


Add  new  paragraph  (b)(1)(xil) 


40.  §86.096-8  . 

41.  §86.097-9  . 

42.  §86.116-90  _ 


Add  new  paragraphs  (a)(1)(iii)  and  (a)(3) . 

Add  new  paragraphs  (a)(1)(iv)  and  (a)(3) . 

Add  new  paragraph  (c)(5),  remove  and  reserve  (d)(1)  ... 


43.  §86.123-78  _ 


Revise  paragraph  (a) 


44  §  83.142-90  _ 


45.  Subpart  D  _ _ 

46  §  86  319-79  _ _ 


Revise  paragraphs  (d),  (e),  (f).  and  (o),  replace  para¬ 
graphs  (g),  (h),  (i),  (k).  (I),  (m),  (p),  remove  and  re¬ 
serve  paragraphs  (q)  and  (r). 

Revise  heading  . 

Revise  paragraph  (b) . . . 


47.  §86  332-79  . . 

48.  §86.516-90  . . . . 

49.  §86.523-78  _ _ _ 


Revise  paragraph  (a),  remove  and  reserve  paragraphs 
(d)  and  (e). 

Add  new  paragraph  (c)(3),  remove  and  reserve  para¬ 
graph  (d)(1). 

Revise  paragraph  (a) . . . . . 


50.  §86.608-90  _ 

51.  §86.609-94  . 

52.  §86.610-94  _ 

53.  §86.706-94  _ 

54.  §86.708-98  . . 

55.  §86  709-94  _ 

58.  §86.709-99  . 

57.  §86.1008-94  _ _ _ 

58.  §86  1009-94  . 

59.  §86.1010-94  . . 

60.  §86.1316-90  . 


Revise  paragraphs  (a),  (a)(1),  (a)(3)(iii) . . 

Add  new  section  . . . 

New  section  . . . . . 

Add  new  paragraphs  (a)(1)(iii)  and  (aX3) . . 

Add  new  paragraphs  (a)(1)(iii)  and  (a)(3) _ 

Add  new  paragraphs  (a)(1)(v)  and  (a)(3)  . . 

Add  new  paragraphs  (a)(1)(iv)  and  (a)(3) _ 

Revise  paragraph  (a)(2),  add  paragraphs  (a)(4),  (a)(6), 
and  (gX3). 

Revise  paragraphs  (a)  and  (b)  redesignate  (cX3)  as 
(c)(4),  add  paragraph  (c)(3). 

New  section _ _ _ _ _ _ _ _ _ 

Add  paragraphs  (bX3),  remove  and  reserve  paragraph 

(cXl). 


Reason 


Section  renamed  “Loaded  test— ERA  81",  add  Informa¬ 
tion  on  applicability. 


New  section  called  “Loaded  teat— EPA  91“  describes 
new  test  procedure. 

New  section  called  “Preconditioned  idle  test— EPA  91" 
describes  new  test  procedure. 

New  section  catted  “kite  test  with  loaded  precondition¬ 
ing— EPA  91“  describee  new  test  procedure. 

New  section  catted  “Preconditioned  two  speed  idle 
test — EPA  91“  describes  new  test  procedure. 

Section  renamed  “Exhaust  analysis  system— EPA  81", 
add  information  on  applicability. 

New  section  called  “Steady  state  exhaust  analysis  sys¬ 
tem— EPA  91"  describes  new  test  procedure. 

Section  renamed  “Dynamometer— EPA  81”,  add  Infor¬ 
mation  on  applicability. 

New  section  called  "Steady  state  test  dynamometer— 
EPA  91“  describes  dynamometer  requirements. 

Section  renamed  “Calibrations,  adjustments— EPA  81", 
add  information  on  applicability  and  gas  span  check 
requirements. 

New  section  called  “Steady  state  test  equipment  cali¬ 
brations,  adjustments — EPA  91"  describes  required 
checks  and  calibration  procedures. 

Section  renamed  "Test  report— EPA  81".  add  informa¬ 
tion  on  applicability. 

New  section  called  "Test  report— EPA  91“  describes  re¬ 
quired  contents  of  test  report. 


Add  new  abbreviations. 

include  CST  emissions  standards. 

Include  CST  emissions  standards. 

Add  selection  of  vehicles  for  CST  exhaust  emission 
compliance  testing. 

Add  selection  of  vehicles  tor  CST  exhaust  emission 
compliance  testing. 

Include  CST  emissions  standards. 

Include  CST  emissions  standards. 

Change  the  "check  the  oxides  of  nitrogen  converter  effi¬ 
ciency'’  requirement  from  weekly  to  monthly. 

Change  the  check  of  oxides  of  nitrogen  analyzer  from 
weekly  to  monthly. 

Change  some  of  the  information  required  to  be  re¬ 
corded  for  each  test. 

Add  “-fueled”  after  the  word  Diesel. 

Change  the  check  of  NOx  converter  efficiency  from 
weekly  to  at  least  monthly. 

Change  the  check  of  NOx  converter  efficiency  from 
weekly  to  at  least  monthly. 

Change  the  check  of  NOx  converter  efficiency  from 
weekly  to  at  least  monthly. 

Change  the  check  of  NOx  converter  efficiency  from 
weekly  to  at  least  monthly. 

Include  CST  as  a  test  procedure. 

Describes  calculation  and  reporting  of  test  results  for 
CST. 

Incorporate  CST  into  criteria  for  Selective  Enforcement 
Audit. 

Include  CST  standards. 

Include  CST  standards. 

Include  CST  standards. 

Include  CST  standards. 

Include  CST  procedures. 

Include  CST  procedure  in  description  of  calculating  and 
reporting. 

incorporate  CST  into  criteria  for  Selective  Enforcement 
Audits. 

Change  check  of  oxides  of  nitrogen  converter  efficiency 
from  weekly  to  at  least  monthly. 
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Section 

Change 

Reason 

61.  §86.1323-84  . 

Change  check  of  oxides  of  nitrogen  converter  efficiency 
from  weekly  to  at  least  monthly. 

Add  new  subpart,  “Subpart  O— Emission  Regulations 
for  New  Gasoline-Fueled  Otto-cycle  Light-Duty  Vehi¬ 
cles  and  New  Gasoline-Fueled  Otto-cycle  Light-Duty 
Trucks;  Certification  Short  Test  Procedures’’. 

62.  Subpart  O  . 

New  subpart . 

For  the  reasons  set  out  in  the 
preamble,  parts  85  and  86  of  title  40  of 
the  Code  of  Federal  Regulations  are 
proposed  to  be  amended  as  follows: 

PART  85— CONTROL  OF  AIR 
POLLUTION  FROM  MOTOR  VEHICLES 
AND  MOTOR  VEHICLE  ENGINES 

1.  The  authority  citation  for  part  85 
continues  to  read  as  follows: 

Authority:  Secs.  202,  203,  205,  206,  207, 

208,  212,  and  301(a),  Clean  Air  Act  as 
amended;  42  U.S.C.  7521,  7522,  7524,  7525, 
7541,  7542,  7546,  and  7601(a),  unless 
otherwise  noted. 

Subpart  P — [Amended] 

2.  Section  85.1502  is  proposed  to  be 
amended  by  redesignating  paragraphs 
(5)  through  (15)  as  paragraphs  (6) 
through  (16)  and  adding  a  new 
paragraph  (5)  to  read: 

§85.1502  Definitions. 
***** 

(5)  CST.  The  Certification  Short  Test 
procedure  at  part  86. 

***** 

3.  Section  85.1505  is  proposed  to  be 
amended  by  revising  paragraphs 
(a)(2)(ii),  (a)(3)  introductory  text,  (a)(3)(i) 
introductory  text  and  (A),  (a)(3)(ii)(A), 
(a)(3)(ii)(B),  (a)(3)(v),  (a)(3)(vi),  (a)(5), 
and  (b)  to  read  as  follows: 

§85.1505  Final  admission  of  certified 
vehicles. 

(a)  *  *  * 

(2)  *  *  * 

(ii)  Through  an  attestation  by  the 
certificate  holder  that  the  vehicle  or 
engine  has  been  modified  in  accordance 
with  the  provisions  of  the  certificate 
holder’s  certificate  of  conformity  and 
that  the  certificate  holder  has  conducted 
an  FTP  test  and,  if  a  vehicle,  a  CST,  at 
a  laboratory  within  the  United  States, 
that  demonstrates  compliance  with 
Federal  emission  requirements  on  every 
third  vehicle  or  third  engine  imported 
under  that  certificate  within  120  days  of 
entry,  with  sequencing  of  the  tests  to  be 
determined  by  the  date  of  importation  of 
each  vehicle  or  engine.  Should  the 
certificate  holder  have  exceeded  a 
threshold  of  300  vehicles  or  engines 
imported  under  the  certificate  without 
adjustments  or  other  changes  in 


accordance  with  paragraph  (a)(3)  of  this 
section,  the  amount  of  required  FTP 
and/or  CST  testing  may  be  reduced  to 
every  fifth  vehicle  or  engine.  The 
Administrator  may  select  and  prescribe 
the  sequence  of  the  individual  test 
procedures  comprising  the  CST.  In 
order  to  make  a  demonstration  under 
paragraph  (a)(2)(i)  of  this  section,  a 
certificate  holder  must  have  received 
permission  from  the  Administrator  to  do 
so; 

(3)  The  results  of  every  FTP  test  and 
CST  which  the  certificate  holder 
conducted  on  the  vehicle  or  engine. 
Should  a  subject  vehicle  or  engine  have 
failed  an  FTP  and/or  a  CST  at  any  time, 
the  following  procedures  are  applicable: 

(i)  The  certificate  holder  may  either: 

(A)  Conduct  a  retest  in  accordance 

with  the  test  procedure  that  the  vehicle 
or  engine  failed  with  no  adjustment  of 
the  vehicle  or  engine  from  the  previous 
test  (e.g.,  adjusting  the  RPM,  timing,  air- 
to-fuel  ratio,  etc.)  other  than 
adjustments  to  adjustable  parameters 
that,  upon  inspection,  were  found  to  be 
out  of  tolerance.  When  such 
adjustments  are  made,  the  parameter 
may  be  reset  only  to  the  specified  (i.e., 
nominal)  value  (and  not  any  other  value 
within  the  tolerance  band).  If  the 
allowable  adjustments  above  are 
performed  on  a  vehicle,  conduct  a  retest 
in  accordance  with  the  test  procedure 
that  the  vehicle  did  not  fail  also;  or 
***** 

(ii)  *  *  * 

(A)  Such  retests  must  be  completed 
no  later  than  five  working  days 
subsequent  to  the  first  applicable  FTP 
test  or  CST; 

(B)  Should  the  subject  vehicle  or 
engine  fail  the  second  FTP  and/or  CST, 
then  the  certificate  holder  must  initiate 
a  change  in  production  (a  running 
change)  under  the  provisions  of 

§  86.084-14(c)(13)  of  this  chapter  that 
causes  the  vehicle  to  meet  Federal 
emission  requirements. 
***** 

(v)  Commencing  with  the  first  vehicle 
or  engine  receiving  the  running  change, 
every  third  vehicle  or  engine  imported 
under  the  certificate  must  be  FTP  tested 
and,  if  a  vehicle,  CST  tested  to 
demonstrate  compliance  with  Federal 
emission  requirements  until,  as  in 


paragraph  (a)(2)(ii)  of  this  section,  a 
threshold  of  300  vehicles  or  engines 
imported  under  the  certificate  is 
exceeded,  at  which  time  the  amount  of 
required  FTP  and/or  CST  testing  may  be 
reduced  to  every  fifth  vehicle  or  engine. 

(vi)  Reports  concerning  these  running 
changes  shall  be  made  to  both  the 
Manufacturers  Operations  and 
Certification  Divisions  of  EPA  within 
ten  working  days  of  initiation  of  the 
running  change.  The  cause  of  any 
failure  of  an  FTP  and/or  a  CST  shall  be 
identified,  if  known; 
***** 

(5)  The  required  CST  results  and/or 
the  FTP  results,  adjusted  by  the 
deterioration  factor,  if  applicable; 

***** 

(b)  EPA  approval  for  final  admission 
of  a  vehicle  or  engine  under  this  section 
shall  be  presumed  not  to  have  been 
granted  if  a  vehicle  or  engine  has  not 
been  properly  modified  to  be  in 
conformity  in  all  material  respects  with 
the  description  in  the  application  for 
certification  or  has  not  complied  with 
the  provisions  of  paragraph  (a)(2)  of  this 
section,  or  if  its  final  FTP  results,  or  in 
the  case  of  a  vehicle,  its  final  CST 
results,  adjusted  by  the  deterioration 
factor  (if  applicable)  do  not  comply  with 
applicable  emission  standards. 
***** 

4.  Section  85.1507  is  proposed  to  be 
amended  by  revising  paragraph  (a)(5)  to 
read  as  follows: 

§  85.1 507  Maintenance  of  certificate 
holder’s  records. 

(a)  *  *  * 

(5)  Documents  demonstrating  that, 
where  appropriate,  each  vehicle  or 
engine  was  emissions  tested  in 
accordance  with  the  Federal  Test 
Procedure  and,  if  a  vehicle,  the  CST; 
***** 

5.  Section  85.1508  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§  85.1 508  *‘ln  Use"  inspections  and  recall 
requirements. 

(a)  Vehicles  or  engines  which  have 
been  imported,  modified  and/or  tested 
by  a  certificate  holder  pursuant  to 
§  85.1505  or  §  85.1509  may  be  inspected 
and  emission  tested  by  EPA  throughout 


/ 
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the  useful  lives  of  the  vehicles  or 
engines. 

***** 

6.  Section  85.1509  is  proposed  to  be 
amended  by  revising  paragraphs  (g)(2), 

(g)(3).  (g)(4),  (h),  and  (k){2)  to  read  as 
follows: 

§  85.1 509  Final  admission  of  modification 
and  test  vehicles. 

***** 

(Si  *  *  * 

(2)  An  attestation  by  the  certificate 
holder  that  the  vehicle  or  engine  has 
been  modified  and/emission  tested  in 
accordance  with  the  FTP  and,  if  a 
vehicle,  the  CST  at  a  laboratory  within 
the  United  States.  The  Administrator 
may  select  and  prescribe  the  sequence 
of  any  CSTs; 

(3)  The  results  of  any  required  FTP 
and/or  CST; 

(4)  The  applicable  deterioration  factor 
assigned  by  EPA; 

***** 

(h)  EPA  approval  for  final  admission 
of  a  vehicle  or  engine  under  this  section 
shall  be  presumed  not  to  have  been 
granted  if  its  final  FTP  results  and,  if  a 
vehicle,  its  final  CST  results,  adjusted 
by  the  deterioration  factor,  if  applicable, 
do  not  comply  with  applicable  emission 
standards. 

***** 

(k)  -  •  * 

(2)  Individual  vehicles  or  engines 
which  fail  an  FTP  and/or  a  CST  retest 
or  inspection  must  be  repaired  and 
retested  to  demonstrate  compliance 
with  emission  requirements  before  final 
admission.  If  no  adjustments  are  made 
to  the  vehicles  prior  to  the  subject  retest, 
the  certificate  holder  is  only  required  to 
retest  in  accordance  with  the  test 
procedure(s)  that  the  vehicle  failed 
earlier. 

***** 

7.  Section  85.1513  is  proposed  to  be 
amended  by  revising  paragraphs  (e)(1) 
introductory  text,  (e)(2)(i),  and 
(e)(3)(ii)(B)  to  read  as  follows: 

§85.1513  Prohibited  acts;  penalties. 
***** 

(e)(1)  A  certificate  holder  whose 
vehicles  or  engines  imported  under 
§  85.1505  or  §  85.1509  fail  to  conform  to 
Federal  emission  requirements  after 
modification  and/or  testing  under  the 
Federal  Test  Procedure  (FTP)  and/or  the 
Certification  Short  Test  (CST)  or  who 
fails  to  comply  with  applicable 
provisions  of  this  subpart,  may  in 
addition  to  any  other  applicable 
sanctions  and  penalties  be  subject  to 
any,  or  all,  of  the  following  sanctions; 
***** 

(2)*  *  * 


(i)  Action  or  inaction  by  the  certificate 
holder  or  the  laboratory  performing  the 
FTP  and/or  the  CST  on  behalf  of  the 
certificate  holder  which  results  in 
fraudulent,  deceitful  or  grossly 
inaccurate  representation  of  any  fact  or 
condition  which  affects  a  vehicle’s  or 
engine’s  eligibility  for  admission  to  the 
U.S.  under  this  subpart; 
***** 

(3)  *  *  * 

(ii)  *  *  * 

(B)  Demonstrate  that  the  vehicles  or 
engines  do  in  fact  comply  with 
applicable  regulations  in  this  chapter  by 
retesting  such  vehicles  or  engines  in 
accordance  with  the  FTP  and,  if 
vehicles,  the  CST.  If  no  adjustments  are 
made  to  the  vehicles  prior  to  the  retest, 
the  certificate  holder  is  only  required  to 
retest  in  accordance  with  the  test 
procedure(s)  that  the  vehicles  failed 
earlier. 

***** 

8.  The  table  of  contents  of  subpart  W 
is  revised  to  read  as  follows: 

Subpart  W— Emission  Control  System 
Performance  Warranty  Short  Tests 

Sec. 

85.2201  Applicability. 

85.2202  General  provisions. 

85.2203  Short  test  standards  for  1981  and 
later  model  year  light-duty  vehicles. 

85.2204  Short  test  standards  for  1981  and 
later  model  year  light-duty  trucks. 

85.2205  through  §  85.2207  (Reserved) 

85.2208  Alternative  standards  and 
procedures. 

85.2209  2500  rpm/idle  test— EPA  81 . 

85.2210  Engine  restart  2500  rpm/idle  test — 
EPA  81. 

85.2211  Engine  restart  idle  test — EPA  81. 

85.2212  Idle  test— EPA  81. 

85.2213  Idle  test— EPA  91. 

85.2214  Two  Speed  Idle  test— EPA  81. 

85.2215  Two  Speed  Idle  test — EPA  91. 

85.2216  Loaded  test— EPA  81. 

85.2217  Loaded  test — EPA  91. 

85.2218  Preconditioned  idle  test — EPA  91. 

85.2219  Idle  test  with  loaded 
preconditioning — EPA  91. 

85.2220  Preconditioned  two  speed  idle 
test— EPA  91. 

85.2221  through  §85.2223  [Reserved). 

85.2224  Exhaust  analysis  system — EPA  81. 

85.2225  Steady  state  test  exhaust  analysis 
system — EPA  91. 

85.2226  through  §  85.2228  [Reserved). 

85.2229  Dynamometer — EPA  81. 

85.2230  Steady  state  test  dynamometer — 
EPA  91. 

85.2231  [Reserved). 

85.2232  Calibrations,  adjustments — EPA  81. 

85.2233  Steady  state  test  equipment 
calibrations,  adjustments — EPA  91. 

85.2234  through  §  85.2236  [Reserved). 

85.2237  Test  report — EPA  81. 

85.2238  Test  report — EPA  91. 

9.  Section  85.2201  is  proposed  to  be 
amended  by  revising  paragraph  (b)  and 


adding  a  new  paragraph  (c)  to  read  as 
follows: 

§85.2201  Applicability. 
***** 

(b)  Calendar  and  model  year 
limitations.  Certain  test  procedures 
contained  in  this  subpart  are  subject  to 
calendar  and  model  year  limitations. 
Otherwise,  unless  specifically  indicated, 
the  provisions  of  this  subpart  may  be 
used  to  establish  warranty  eligibility  for 
any  1981  and  later  model  year  light- 
duty  vehicle  and  light-duty  truck  when 
tested  during  its  useful  life  as  prescribed 
under  the  Emissions  Performance 
Warranty,  in  subpart  V  of  this  part. 

(c)  Special  recommendations  for  Ford 
Motor  Company  and  Honda  Prelude 
vehicles.  Due  to  unique  emission 
control  systems,  1981  through  1986 
model  year  vehicles  manufactured  by 
Ford  Motor  Company  and  1984  through 
1985  model  year  Honda  Preludes  should 
be  tested  with  procedures  that  either 
incorporate  a  special  engine  restart 
feature  or  utilize  a  dynamometer  to 
simulate  a  road  load.  The  Agency  has  „ 
included  short  tests  with  the  special 
engine  restart  feature  in  this  subpart 
even  though  these  vehicles  are  no  longer 
eligible  for  the  Emissions  Performance 
Warranty,  to  ensure  they  are  properly 
tested  by  State  or  other  I/M  authorities. 
Short  tests  incorporating  the  restart 
feature  are  the  Engine  Restart  2500  rpm/ 
Idle  Test— EPA  81  (§  85.2210),  Engine 
Restart  Idle  Test— EPA  81  (§  85.2211), 
Idle  Test— EPA  91  (§85.2213),  Two 
Speed  Idle  Test — EPA  91  (§85.2215), 
Preconditioned  Idle  Test — EPA  91 

(§  85.2218).  Idle  Test  with  Loaded 
Fbreconditioning — EPA  91  (§  85.2219), 
and  Preconditioned  Two  Speed  Idle 
Test— EPA  91  (§85.2220).  Short  tests 
utilizinq  a  dynamometer  are  the  Loaded 
Test — EPA  81  (§85.2214)  and  Loaded 
Test— EPA  91  (§85.2217).  This 
recommendation  does  not  apply  to  tests 
conducted  at  altitudes  above  4000  feet. 
Any  of  the  short  test  procedures  may  be 
used  for  other  vehicles  which  are 
similarly  no  longer  eligible  for 
performance  warranty  coverage. 

10.  Section  §  85.2203-81  is  proposed 
to  be  redesignated  as  §  85.2203  and 
revised  to  read  as  follows: 

§  85.2203  Short  test  standards  for  1 981 
and  later  model  year  light-duty  vehicles. 

(a)  For  light-duty  vehicles  for  which 
the  test  procedures  described  in 
§§  85.2209,  85.2210,  85.2211,  85.2212, 
85.2214,  or  85.2216  are  used  to  establish 
Emissions  Performance  Warranty 
eligibility  (i.e.,  1981  and  later  model 
year  light-duty  vehicles  at  low  altitude 
and  1982  and  later  model  year  vehicles 
at  high  altitude  to  which  high  altitude 
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certification  standards  of  1.5  g/mile  HC 
and  15  g/mile  CO  or  less  apply),  short 
test  emissions  shall  not  exceed: 

(1)  2500  rpm/idle  test — EPA  81,  high¬ 
speed  mode. 

(1)  Hydrocarbons:  220  ppm  as  hexane, 
(ii)  Carbon  monoxide:  1.2%. 

(2)  2500  rpm/idle  test — EPA  81,  idle 
mode. 

(i)  Hydrocarbons:  220  ppm  as  hexane. 

(ii)  Carbon  monoxide:  1.2%. 

(3)  Engine  restart  2500  rpm/idle  test — 
EPA  81.  highspeed  mode. 

(i)  Hydrocarbons:  220  ppm  as  hexane. 

(ii)  Carbon  monoxide:  1.2%. 

(4)  Engine  restart  2500  rpm/idle  test — 
EPA  81,  idle  mode. 

(i)  Hydrocarbons:  220  ppm  as  hexane. 

(ii)  Carbon  monoxide:  1.2%. 

(5)  Engine  restart  idle  test — EPA  81. 

(i)  Hydrocarbons:  220  ppm  as  hexane. 

(ii)  Carbon  monoxide:  1.2%. 

(6)  Idle  test— EPA  81. 

(i)  Hydrocarbons:  220  ppm  as  hexane. 

(ii)  Carbon  monoxide:  1.2%. 

(7)  Two  speed  idle  test — EPA  81,  idle 
mode.  The  lowest  readings  from  the  two 
idle  modes  shall  be  used  to  determine 
compliance. 

(i)  Hydrocarbons:  200  ppm  as  hexane. 

(ii)  Carbon  monoxide:  1.0%. 

(8)  Two  speed  idle  test — EPA  81, 
high-speed  mode. 

(i)  Hydrocarbons:  200  ppm  as  hexane. 

(ii)  Carbon  monoxide:  1.0%. 

(9)  Loaded  test — EPA  81,  idle  mode. 

(i)  Hydrocarbons:  220  ppm  as  hexane. 

(ii)  Carbon  monoxide:  1.2%. 

(10)  Loaded  test— EPA  81,  loaded 
mode. 

(i)  Hydrocarbons:  220  ppm  as  hexane. 

(11)  Carbon  monoxide:  1.2%. 

(b)  For  1981  and  later  model  year 
light-duty  vehicles  for  which  any  of  the 
test  procedures  described  in  §§85.2213, 
85.2215,  85.2217,  85.2218,  85.2219,  or 
85.2220  are  utilized  to  establish 
Emissions  Performance  Warranty 
eligibility  (i.e.,  1981  and  later  model 
year  light-duty  vehicles  at  low  altitude 
and  1982  and  later  model  year  vehicles 
at  high  altitude  to  which  high  altitude 
certification  standards  of  1.5  g/mile  HC 
and  15  g/mile  CO  or  less  apply),  short 
test  emissions  for  all  tests  and  test 
modes  shall  not  exceed: 

(1)  Hydrocarbons:  220  ppm  as  hexane. 

(2)  Carbon  monoxide:  1.2%. 

11.  Section  85.2204-81  is  proposed  to 
be  redesignated  as  §  85.2204  and  revised 
to  read  as  follows: 

§  85.2204  Short  test  standards  for  1 981 
and  later  model  year  light-duty  trucks. 

(a)  For  light-duty  trucks  for  which  the 
test  procedures  described  in  §§85.2209, 
85.2210,  85.2211,  85.2212,  85.2214,  or 
85.2216  are  used  to  establish  Emissions 
Performance  Warranty  eligibility  (i.e., 


1981  and  later  model  year  light-duty 
trucks  at  low  altitude  and  1982  and  later 
model  year  trucks  at  high  altitude  to 
which  high  altitude  certification 
standards  of  2.0  g/mile  HC  and  26  g/ 
mile  CO  or  less  apply),  short  test 
emissions  shall  not  exceed: 

(1)  2500  rpm/idle  test — EPA  81,  high¬ 
speed  mode. 

(1)  Hydrocarbons:  220  ppm  as  hexane. 

(ii)  Carbon  monoxide:  1.2%. 

(2)  2500  rpm/idle  test — EPA  81,  idle 
mode. 

(i)  Hydrocarbons:  220  ppm  as  hexane. 

(ii)  Carbon  monoxide:  1.2%. 

(3)  Engine  restart  2500  rpm/idle  test — 
EPA  81,  highspeed  mode. 

(i)  Hydrocarbons:  220  ppm  as  hexane. 

(ii)  Carbon  monoxide:  1.2%. 

(4)  Engine  restart  2500  rpm/idle  test — 
EPA  81,  idle  mode. 

(i)  Hydrocarbons:  220  ppm  as  hexane. 

(ii)  Carbon  monoxide:  1.2%. 

(5)  Engine  restart  idle  test — EPA  81. 

(i)  Hydrocarbons:  220  ppm  as  hexane. 

(ii)  Carbon  monoxide:  1.2%. 

(6)  Idle  test— EPA  81. 

(i)  Hydrocarbons:  220  ppm  as  hexane. 

(ii)  Carbon  monoxide:  1.2%. 

(7)  Two  speed  idle  test — EPA  81,  idle 
mode.  The  lowest  readings  from  the  two 
idle  modes  shall  be  used  to  determine 
compliance. 

(i)  Hydrocarbons:  200  ppm  as  hexane. 

(ii)  Carbon  monoxide:  1.0%. 

(8)  Two  speed  idle  test — EPA  81, 
high-speed  mode. 

(i)  Hydrocarbons:  200  ppm  as  hexane. 

(ii)  Carbon  monoxide:  1.0%. 

(9)  Loaded  test — EPA  81,  idle  mode. 

(i)  Hydrocarbons:  220  ppm  as  hexane. 

(ii)  Carbon  monoxide:  1.2%. 

(10)  Loaded  test — EPA  81,  loaded 
mode. 

(i)  Hydrocarbons:  220  ppm  as  hexane. 

(11)  Carbon  monoxide:  1.2%. 

(b)  For  1981  and  later  model  year 
light-duty  trucks  for  which  any  of  the 
test  procedures  described  in  §§  85.2213, 
85.2215,  85.2217,  85.2218,  85.2219,  or 
85.2220  are  utilized  to  establish 
Emissions  Performance  Warranty 
eligibility  (i.e.,  1981  and  later  model 
year  light-duty  trucks  at  low  altitude 
and  1982  and  later  model  year  trucks  at 
high  altitude  to  which  high  altitude 
certification  standards  of  2.0  g/mile  HC 
and  26  g/mile  CO  or  less  apply),  short 
test  emissions  for  all  tests  and  test 
modes  shall  not  exceed: 

(1)  Hydrocarbons:  220  ppm  as  hexane. 

(2)  Carbon  monoxide:  1.2%. 

12.  Section  85.2208  is  proposed  to  be 
amended  by  redesignating  paragraph  (c) 
as  (c)(1),  and  adding  a  new  paragraph 
(c)(2)  to  read  as  follows: 

§85.2208  Alternative  standards  and 
procedures. 

***** 


(c)(1)*  *  * 

(2)  Model  year  applicability.  The  State 
or  1/M  authority  allowance  for  an 
alternative  short  test  standard  or  short 
test  procedure  as  specified  in  paragraph 
(c)(1)  of  this  section  shall  be  restricted 
to  1993  and  earlier  model  year  vehicles 
or  engines. 

13.  The  section  heading  for  §  85.2209 
is  proposed  to  be  revised  as  set  forth 
below  and  the  section  is  amended  by 
redesignating  paragraphs  (a)  and  (b)  as 
(b)  and  (c),  adding  a  new  paragraph  (a), 
and  revising  newly  designated  (c)(6)  to 
read  as  follows: 

§85.2209  2500  rpm/idle  teat — EPA  81. 

(a)  General  calendar  year 
applicability.  (1)  The  test  procedure 
described  in  this  section  may  be  used  to 
establish  Emissions  Performance 
Warranty  eligibility  through  December 
31, 1993,  except  as  allowed  in 
paragraph  (a)(2)  of  this  section. 

(2)  Special  calendar  and  model  year 
applicability,  (i)  For  1993  and  earlier 
model  year  vehicles  or  engines,  the  test 
procedure  described  in  this  section  may 
be  used  to  establish  Emissions 
Performance  Warranty  eligibility  in  a 
State  for  which  the  Administrator  has 
approved  a  State  Implementation  Plan 
revision  providing  for  the 
implementation  no  later  than  December 
31, 1995  of  any  test  procedure  contained 
in  §§85.2213,  85.2215,  85.2217, 

85.2218,  85.2219,  or  85.2220  as  part  of 
an  expeditious  transition  to  more 
sophisticated  inspection  equipment  or  a 
high-volume  test  only  inspection 
network. 

(ii)  The  extended  applicability 
described  in  paragraph  (a)(2)(i)  of  this 
section  shall  be  restricted  to  1993  and 
earlier  model  year  vehicles  or  engines. 
***** 

(c)  *  *  * 

(6)  For  vehicles  with  multiple  exhaust 
pipes,  the  separate  results  from  each 
pipe  for  each  mode  (as  specified  in 
paragraphs  (c)(4)  and  (c)(5)  of  this 
section)  shall  be  numerically  averaged 
for  each  pollutant,  unless  hardware 
which  is  capable  of  simultaneously 
sampling  multiple  exhaust  pipes  has 
been  used. 

***** 

14.  The  section  heading  for  §  85.2210 
is  proposed  to  be  revised  as  set  forth 
below  and  the  section  is  amended  by 
redesignating  paragraphs  (a)  and  (b)  as 
(b)  and  (c),  adding  a  new  paragraph  (a), 
and  revising  newly  designated  (c)(7)  to 
read  as  follows: 

§  85.221 0  Engine  restart  2500  rpm/idle 
test— EPA  81. 

(a)  General  calendar  year 
applicability.  (1)  The  test  procedure 
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described  in  this  section  may  be  used  to 
establish  Emissions  Performance 
Warranty  eligibility  through  December 

31, 1993,  except  as  allowed  in 
paragraph  (a)(2)  of  this  section. 

(2)  Special  calendar  and  model  year 
applicability,  (i)  For  1993  and  earlier 
model  year  vehicles  or  engines,  the  test 
procedure  described  in  this  section  may 
be  used  to  establish  Emissions 
Performance  Warranty  eligibility  in  a 
State  for  which  the  Administrator  has 
approved  a  State  Implementation  Plan 
revision  providing  for  the 
implementation  no  later  than  December 
31, 1995  of  any  test  procedure  contained 
in  §§85.2213,  85.2215,  85.2217, 

85.2218,  85.2219,  or  85.2220  as  part  of 
an  expeditious  transition  to  more 
sophisticated  inspection  equipment  or  a 
high-volume  test  only  inspection 
network. 

(ii)  The  extended  applicability 
described  in  paragraph  (a)(2)(i)  of  this 
section  shall  be  restricted  to  1993  and 
earlier  model  year  vehicles  or  engines. 

***** 

(c)  *  *  * 

(7)  For  vehicles  with  multiple  exhaust 
pipes,  the  separate  results  from  each 
pipe  for  each  mode  (as  specified  in 
paragraphs  (c)(5)  and  (c)(6)  of  this 
section)  shall  be  numerically  averaged 
for  each  pollutant,  unless  hardware 
which  is  capable  of  simultaneously 
sampling  multiple  exhaust  pipes  has 
been  used. 

***** 

15.  The  section  heading  for  §  85.2211 
is  proposed  to  be  revised  as  set  forth 
below  and  the  section  is  amended  by 
redesignating  paragraphs  (a)  and  (b)  as 
(b)  and  (c),  and  adding  a  new  paragraph 
(a)  to  read  as  follows: 

§  85.221 1  Engine  restart  idie  test— EPA  61 . 

(a)  General  calendar  year 
applicability.  (1)  The  test  procedure 
described  in  this  section  may  be  used  to 
establish  Emissions  Performance 
Warranty  eligibility  through  December 

31, 1993,  except  as  allowed  in 
paragraph  (a)(2)  of  this  section. 

(2)  Special  calendar  and  model  year 
applicability,  (i)  For  1993  and  earlier 
model  year  vehicles  or  engines,  the  test 
procedure  described  in  this  section  may 
be  used  to  establish  Emissions 
Performance  Warranty  eligibility  in  a 
State  for  which  the  Administrator  has 
approved  a  State  Implementation  Plan 
revision  providing  for  the 
implementation  no  later  than  December 
31, 1995  of  any  test  procedure  contained 
in  §§85.2213,  85.2215,  85.2217, 

85.2218,  85.2219,  or  85.2220  as  part  of 
an  expeditious  transition  to  more 
sophisticated  inspection  equipment  or  a 


high-volume  test  only  inspection 
network. 

(ii)  The  extended  applicability 
described  in  paragraph  (a)(2)(i)  of  this 
section  shall  be  restricted  to  1993  and 
model  year  vehicles  or  engines. 

*  *  *  *  * 

16.  The  section  heading  for  §  85.2212 
is  proposed  to  be  revised  as  set  forth 
below  and  the  section  is  amended  by 
redesignating  paragraphs  (a)  and  (b)  as 
(b)  and  (c),  and  adding  a  new  paragraph 
(a)  to  read  as  follows: 

§85.2212  Idle  teat— EPA  81. 

(a)  General  calendar  year 
applicability.  (1)  The  test  procedure 
described  in  this  section  may  be  used  to 
establish  Emissions  Performance 
Warranty  eligibility  through  December 

31, 1993,  except  as  allowed  in 
paragraph  (a)(2)  of  this  section. 

(2)  Special  calendar  and  model  year 
applicability,  (i)  For  1993  and  earlier 
model  year  vehicles  or  engines,  the  test 
rocedure  described  in  this  section  may 
e  used  to  establish  Emissions 
Performance  Warranty  eligibility  in  a 
State  for  which  the  Administrator  has 
approved  a  State  Implementation  Plan 
revision  providing  for  implementation 
no  later  than  December  31, 1995  of  any 
test  procedure  contained  in  §§  85.2213, 
85.2215,  85.2217,  85.2218,  85.2219,  or 
85.2220  as  part  of  an  expeditious 
transition  to  more  sophisticated 
inspection  equipment  or  a  high-volume 
test  only  inspection  network. 

(ii)  The  extended  applicability 
described  in  paragraph  (a)(2)(i)  of  this 
section  shall  be  restricted  to  1993  and 
earlier  model  year  vehicles  or  engines. 
***** 

16a.  The  following  sections  in  subpart 
W  are  redesignated  as  set  forth  in  the 
table  below. 


Old  section 

New  section 

85.2213  . 

85.2214 

85.2214  . 

85.2216 

85.2215  . 

85.2224 

85.2216  . 

85.2229 

85  2217 

85  2232 

85.2218  . 

85.2237 

17.  A  new  §  85.2213  is  proposed  to  be 
added  to  read  as  follows: 


§  85.2213  Idle  test— EPA  91 . 

(a)  General  requirements — (1)  Exhaust 
gas  sampling  algorithm.  The  analysis  of 
exhaust  gas  concentrations  shall  begin 
10  seconds  after  the  applicable  test 
mode  begins.  Exhaust  gas 
concentrations  shall  be  analyzed  at  a 
minimum  rate  of  two  times  per  second. 
The  measured  value  for  pass/fail 
determinations  shall  be  a  simple 
running  average  of  the  measurements 
taken  over  five  seconds. 


(2)  Pass/fail  determination.  A  pass  or 
fail  determination  shall  be  made  for 
each  applicable  test  mode  based  on  a 
comparison  of  the  short  test  standards 
contained  in  §§85.2203  and  85.2204, 
and  the  measured  value  for  HC  and  CO 
as  described  in  paragraph  (a)(1)  of  this 
section.  A  vehicle  shall  pass  the  test 
mode  if  any  pair  of  simultaneous 
measured  values  for  HC  and  CO  are 
below  or  equal  to  the  applicable  short 
test  standards.  A  vehicle  shall  fail  the 
test  mode  if  the  values  for  either  HC  or 
CO,  or  both,  in  all  simultaneous  pairs  of 
values  are  above  the  applicable 
standards. 

(3)  Void  test  conditions.  The  test  shall 
immediately  end  and  any  exhaust  gas 
measurements  shall  be  voided  if  the 
measured  concentration  of  CO  plus  C02 
falls  below  six  percent  or  the  vehicle’s 
engine  stalls  at  any  time  during  the  test 
sequence. 

(4)  Multiple  exhaust  pipes.  Exhaust 
gas  concentrations  from  vehicle  engines 
equipped  with  multiple  exhaust  pipes 
shall  be  sampled  simultaneously. 

(5)  The  test  shall  be  immediately 
terminated  upon  reaching  the  overall 
maximum  test  time. 

(b)  Test  sequence.  (1)  The  test 
sequence  shall  consist  of  a  first-chance 
test  and  a  second-chance  test  as  follows: 

(1)  The  first-chance  test,  as  described 
under  paragraph  (c)  of  this  section,  shall 
consist  of  an  idle  mode. 

(ii)  The  second-chance  test  as 
described  under  paragraph  (d)  of  this 
section  shall  be  performed  only  if  the 
vehicle  fails  the  first-chance  test. 

(2)  The  test  sequence  shall  begin  only 
after  the  following  requirements  are 
met: 

(i)  The  vehicle  shall  be  tested  in  as- 
received  condition  with  the 
transmission  in  neutral  or  park  and  all 
accessories  turned  off.  The  engine  shall 
be  at  normal  operating  temperature  (as 
indicated  by  a  temperature  gauge, 
temperature  lamp,  touch  test  on  the 
radiator  hose,  or  other  visual 
observation  for  overheating). 

(ii)  The  tachometer  shall  be  attached 
to  the  vehicle  in  accordance  with  the 
analyzer  manufacturer’s  instructions. 

(iii)  The  sample  probe  shall  be 
inserted  into  the  vehicle’s  tailpipe  to  a 
minimum  depth  of  10  inches.  If  the 
vehicle’s  exhaust  system  prevents 
insertion  to  this  depth,  a  tailpipe 
extension  shall  be  used. 

(iv)  The  measured  concentration  of 
CO  plus  C02  shall  be  greater  than  or 
equal  to  six  percent. 

(c)  First-chance  test.  The  test  timer 
shall  start  (tt=0)  when  the  conditions 
specified  in  paragraph  (b)(2)  of  this 
section  are  met.  The  first-chance  test 
shall  have  an  overall  maximum  test  time 
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of  145  seconds  (tt=145).  The  first-chance 
test  shall  consist  of  an  idle  mode  only. 

(1)  The  mode  timer  shall  start  (mt=0) 
when  the  vehicle  engine  speed  is 
between  350  and  1100  rpm.  If  engine 
speed  exceeds  1100  rpm  or  falls  below 
350  rpm,  the  mode  timer  shall  reset  to 
zero  and  resume  timing.  The  minimum 
mode  length  shall  be  determined  as 
described  under  paragraph  (c)(2)  of  this 
section.  The  maximum  mode  length 
shall  be  90  seconds  elapsed  time 
(mt=90). 

(2)  The  pass/fail  analysis  shall  begin 
after  an  elapsed  time  of  10  seconds 
(mt=10).  A  pass  or  fail  determination 
shall  be  made  for  the  vehicle  and  the 
mode  shall  be  terminated  as  follows: 

(i)  The  vehicle  shall  pass  the  idle 
mode  and  the  test  shall  be  immediately 
terminated  if,  prior  to  an  elapsed  time 
of  30  seconds  (mt=30),  measured  values 
are  less  than  or  equal  to  100  ppm  HC 
and  0.5  percent  CO. 

(ii)  The  vehicle  shall  pass  the  idle 
mode  and  the  test  shall  be  terminated  at 
the  end  of  an  elapsed  time  of  30  seconds 
(mt=30),  if  prior  to  that  time  the  criteria 
of  paragraph  (c)(2)(i)  of  this  section  are 
not  satisfied  and  the  measured  values 
are  less  than  or  equal  to  the  applicable 
short  test  standards  as  described  in 
paragraph  (a)(2)  of  this  section. 

(iiij  The  vehicle  shall  pass  the  idle 
mode  and  the  test  shall  be  immediately 
terminated  if,  at  any  point  between  an 
elapsed  time  of  30  seconds  (mt=30)  and 
90  seconds  (mt=90),  the  measured 
values  are  less  than  or  equal  to  the 
applicable  short  test  standards  as 
described  in  paragraph  (a)(2)  of  this 
section. 

(iv)  The  vehicle  shall  fail  the  idle 
mode  and  the  test  shall  be  terminated  if 
none  of  the  provisions  of  paragraphs 
(c)(2)(i),  (ii)  and  (iii)  of  this  section  is 
satisfied  by  an  elapsed  time  of  90 
seconds  (mt=90). 

(v)  Optional.  The  vehicle  may  fail  the 
first-chance  test  and  the  second-chance 
test  shall  be  omitted  if  no  exhaust  gas 
concentration  lower  than  1800  ppm  HC 
is  found  by  an  elapsed  time  of  30 
seconds  (mt=30). 

(d)  Second-chance  test.  If  the  vehicle 
fails  the  first-chance  test,  the  test  timer 
shall  reset  to  zero  (tt=0)  and  a  second- 
chance  test  shall  be  performed.  The 
second-chance  test  shall  have  an  overall 
maximum  test  time  of  425  seconds 
(tt=425).  The  test  shall  consist  of  a 
preconditioning  mode  followed 
immediately  by  an  idle  mode. 

(1)  Preconditioning  mode.  The  mode 
timer  shall  start  (mt=0)  when  the  engine 
speed  is  between  2200  and  2800  rpm. 
The  mode  shall  continue  for  an  elapsed 
time  of  180  seconds  (mt=180).  If  engine 
speed  falls  below  2200  rpm  or  exceeds 


2800  rpm  for  more  than  five  seconds  in 
any  one  excursion,  or  15  seconds  over 
all  excursions,  the  mode  timer  shall 
reset  to  zero  and  resume  timing. 

(2)  Idle  mode. — (i)  Ford  Motor 
Company  and  Honda  vehicles.  The 
engines  of  1981-1986  Ford  Motor 
Company  vehicles  and  1984-1985 
Honda  Preludes  shall  be  shut  off  for  not 
more  than  10  seconds  and  restarted. 

This  procedure  should  not  be  used  for 
other  vehicles.  The  probe  may  be 
removed  from  the  tailpipe  or  the  sample 
pump  turned  off  if  necessary  to  reduce 
analyzer  fouling  during  the  restart 
procedure. 

(ii)  The  mode  timer  shall  start  (mt=0) 
when  the  vehicle  engine  speed  is 
between  350  and  1100  rpm.  If  engine 
speed  exceeds  1100  rpm  or  falls  below 
350  rpm,  the  mode  timer  shall  reset  to 
zero  and  resume  timing.  The  minimum 
idle  mode  length  shall  be  determined  as 
described  in  paragraph  (d)(2)(iii)  of  this 
section.  The  maximum  idle  mode  length 
shall  be  90  seconds  elapsed  time 
(mt=90). 

(iii)  The  pass/fail  analysis  shall  begin 
after  an  elapsed  time  of  10  seconds 
(mt=10).  A  pass  or  fail  determination 
shall  be  made  for  the  vehicle  and  the 
idle  mode  shall  be  terminated  as 
follows: 

(A)  The  vehicle  shall  pass  the  idle 
mode  and  the  test  shall  be  immediately 
terminated  if,  prior  to  an  elapsed  time 
of  30  seconds  (mt=30),  measured  values 
are  less  than  or  equal  to  100  ppm  HC 
and  0.5  percent  CO. 

(B)  The  vehicle  shall  pass  the  idle 
mode  and  the  test  shall  be  terminated  at 
the  end  of  an  elapsed  time  of  30  seconds 
(mt=30),  if  prior  to  that  time  the  criteria 
of  paragraph  (d)(2)(iii)(A)  of  this  section 
are  not  satisfied  and  the  measured 
values  are  less  than  or  equal  to  the 
applicable  short  test  standards  as 
described  in  paragraph  (a)(2)  of  this 
section. 

(C)  The  vehicle  shall  pass  the  idle 
mode  and  the  test  shall  be  immediately 
terminated  if,  at  any  point  between  an 
elapsed  time  of  30  seconds  (mt=30)  and 
90  seconds  (mt=90),  measured  values 
are  less  than  or  equal  to  the  applicable 
short  test  standards  described  in 
paragraph  (a)(2)  of  this  section. 

(D)  The  vehicle  shall  fail  the  idle 
mode  and  the  test  shall  be  terminated  if 
none  of  the  provisions  of  paragraphs 
(d)(2)(iii)(A),  (d)(2)(iii)(B),  and 
(d)(2)(iii)(C)  of  this  section  is  satisfied 
by  an  elapsed  time  of  90  seconds 
(mt=90). 

18.  The  newly  designated  §  85.2214  is 
proposed  to  be  amended  by  revising  the 
section  heading,  redesignating 
paragraphs  (a)  through  (c)  as  (b)  through 
(d),  adding  a  new  paragraph  (a),  and 


revising  newly  designated  paragraphs 
(c)(4),  (c)(5),  (c)(6),  and  (d)  to  read  as 
follows: 

$85.2214  Two  speed  idle  test— £P A  81. 

(a)  General  calendar  year 
applicability.  (1)  The  test  procedure 
described  in  this  section  may  be  used  to 
establish  Emissions  Performance 
Warranty  eligibility  through  December 
31, 1993,  except  as  allowed  in 
paragraph  (a)(2)  of  this  section. 

(2)  Special  calendar  and  model  year 
applicability,  (i)  For  1993  and  earlier 
model  year  vehicles  or  engines,  the  test 
procedure  described  in  this  section  may 
be  used  to  establish  Emissions 
Performance  Warranty  eligibility  in  a 
State  for  which  the  Administrator  has 
approved  a  State  Implementation  Plan 
revision  providing  for  the 
implementation  no  later  than  December 
31, 1995  of  any  test  procedure  contained 
in  §§85.2213,  85.2215,  85.2217, 

85.2218,  85.2219,  or  85.2220  as  part  of 
an  expeditious  transition  to  more 
sophisticated  inspection  equipment  or  a 
high-volume  test  only  inspection 
network. 

(ii)  The  extended  applicability 
described  in  paragraph  (a)(2)(i)  of  this 
section  shall  be  restricted  to  1993  and 
earlier  model  year  vehicles  or  engines. 
***** 

(c)  *  *  * 

(4)  The  engine  speed  shall  be 
increased  to  2500±  300  rpm,  with 
transmission  in  neutral.  Record  exhaust 
concentrations  after  stabilized  readings 
are  obtained  or  at  the  end  of  30  seconds, 
whichever  occurs  first.  Repeat  as 
specified  in  paragraph  (c)(3)  of  this 
section  for  multiple  exhaust  pipes,  if 
necessary. 

(5)  The  engine  speed  shall  be  reduced 
to  free  idle  with  transmission  in  neutral. 
Record  exhaust  concentrations  after 
stabilized  readings  are  obtained  or  at  the 
end  of  30  seconds,  whichever  occurs 
first.  Repeat  as  specified  in  paragraph 
(c)(3)  of  this  section  for  multiple 
exhaust  pipes,  if  necessary. 

(6)  For  vehicles  with  multiple  exhaust 
pipes,  the  separate  results  from  each 
pipe  for  each  mode  (as  specified  in 
paragraphs  (c)(3),  (c)(4),  and  (c)(5)  of 
this  section)  shall  be  numerically 
averaged  for  each  pollutant,  unless 
hardware  which  is  capable  of 
simultaneously  sampling  multiple 
tailpipe  vehicles  has  been  used. 
***** 

(d)  Exhaust  concentration 
measurements  from  both  the  idle  mode 
and  the  high  speed  mode  are  not 
required.  The  short  test  may  be  used  to 
evaluate  emissions  from  either  mode 
alone  or  from  both  modes,  the  choice 
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being  made  by  the  jurisdiction 
implementing  the  inspection  program.  If 
exhaust  concentrations  are  not 
measured  on  a  given  mode,  the  vehicle 
shall  be  operated  at  the  specified  test 
condition  for  15  to  30  seconds.  The  final 
idle  mode,  paragraph  (c)(5)  of  this 
section,  may  be  omitted  if  only  high¬ 
speed  mode  exhaust  concentrations  are 
to  be  measured  or  if  the  vehicle  is  below 
idle  standards  on  the  first  measurement, 
paragraph  (c)(3)  of  this  section.  The 
high-speed  mode  may  be  omitted  if  only 
idle  mode  exhaust  concentrations  are  to 
be  measured  and  if  the  vehicle  is  below 
idle  standards  on  the  first  measurement. 

19.  A  new  §  85.2215  is  added  to  read 
as  follows: 

§  15.2215  Two  speed  idle  test — EPA  91. 

(a)  General  requirements.  (1)  Exhaust 
gas  sampling  algorithm.The  analysis  of 
exhaust  gas  concentrations  shall  begin 
10  seconds  after  the  applicable  test 
mode  begins.  Exhaust  gas 
concentrations  shall  be  analyzed  at  a 
rate  of  two  times  per  second.  The 
measured  value  for  pass/fail 
determinations  shall  be  a  simple 
running  average  of  the  measurements 
taken  over  five  seconds. 

(2)  Pass/fail  determination.  A  pass  or 
fail  determination  shall  be  made  for 
each  applicable  test  mode  based  on  a 
comparison  of  the  short  te&L  standards 
contained  in  §§  85.2203  and  85.2204, 
and  the  measured  value  for  HC  and  CO 
as  described  in  paragraph  (a)(1)  of  this 
section.  A  vehicle  shall  pass  the  test 
mode  if  any  pair  of  simultaneous  values 
for  HC  and  CO  are  below  or  equal  to  the 
applicable  short  test  standards.  A 
vehicle  shall  fail  the  test  mode  if  the 
values  for  either  HC  or  CO,  or  both,  in 
all  simultaneous  pairs  of  values  are 
above  the  applicable  standards. 

(3)  Void  test  conditions.  The  test  shall 
immediately  end  and  any  exhaust  gas 
measurements  shall  be  voided  if  the 
measured  concentration  of  CO  plus  C02 
falls  below  six  percent  or  the  vehicle’s 
engine  stalls  at  any  time  during  the  test 
sequence. 

(4)  Multiple  exhaust  pipes.  Exhaust 
gas  concentrations  from  vehicle  engines 
equipped  with  multiple  exhaust  pipes 
shall  be  sampled  simultaneously. 

(5)  The  test  shall  be  immediately 
terminated  upon  reaching  the  overall 
maximum  test  time. 

(b)  Test  sequence.  (1)  The  test 
sequence  shall  consist  of  a  first-chance 
test  and  a  second-chance  test  as  follows: 

(i)  The  first-chance  test,  as  described 
under  paragraph  (c)  of  this  section,  shall 
consist  of  an  idle  mode  followed  by  a 
high-speed  mode. 

(ii)  The  second-chance  high-speed 
mode,  as  described  under  paragraph  (c) 


of  this  section,  shall  immediately  follow 
the  first-chance  high-speed  mode.  It 
shall  be  performed  only  if  the  vehicle 
fails  the  first-chance  test.  The  second- 
chance  idle  mode,  as  described  under 
paragraph  (d)  of  this  section,  shall 
follow  tne  second-chance  high-speed 
mode  and  be  performed  only  if  the 
vehicle  fails  the  idle  mode  of  the  first- 
chance  test. 

(2)  The  test  sequence  shall  begin  only 
after  the  following  requirements  are 
met: 

(i)  The  vehicle  shall  be  tested  in  as- 
received  condition  with  the 
transmission  in  neutral  or  park  and  all 
accessories  turned  off.  The  engine  shall 
be  at  normal  operating  temperature  (as 
indicated  by  a  temperature  gauge, 
temperature  lamp,  touch  test  on  the 
radiator  hose,  or  other  visual 
observation  for  overheating). 

(ii)  The  tachometer  shallbe  attached 
to  the  vehicle  in  accordance  with  the 
analyzer  manufacturer’s  instructions 

(iii)  The  sample  probe  shall  be 
inserted  into  the  vehicle’s  tailpipe  to  a 
minimum  depth  of  10  inches.  If  the 
vehicle’s  exhaust  system  prevents 
insertion  to  this  depth,  a  tailpipe 
extension  shall  be  used. 

(iv)  The  measured  concentration  of 
CO  plus  C02  shall  be  greater  than  or 
equal  to  six  percent. 

(c)  First-chance  test  and  second- 
chance  high-speed  mode.  The  test  timer 
shall  start  (tt=0)  when  the  conditions 
specified  in  paragraph  (b)(2)  of  this 
section  are  met.  The  first-chance  test 
and  second-chance  high-speed  mode 
shall  have  an  overall  maximum  test  time 
of  425  seconds  (tt=425).  The  first-chance 
test  shall  consist  of  an  idle  mode 
followed  immediately  by  a  high-speed 
mode.  This  is  followed  immediately  by 
an  additional  second-chance  high-speed 
mode,  if  necessary. 

(1)  First-chance  idle  mode,  (i)  The 
mode  timer  shall  start  (mt=0)  when  the 
vehicle  engine  speed  is  between  350 
and  1100  rpm.  If  engine  speed  exceeds 
1100  rpm  or  falls  below  350  rpm,  the 
mode  timer  shall  reset  to  zero  and 
resume  timing.  The  minimum  idle  mode 
length  shall  be  determined  as  described 
in  paragraph  (c)(l)(ii)  of  this  section. 

The  maximum  idle  mode  length  shall  be 
90  seconds  elapsed  time  (mt=90). 

(ii)  The  pass/fail  analysis  shall  begin 
after  an  elapsed  time  of  10  seconds 
(mt=10).  A  pass  or  fail  determination 
shall  be  made  for  the  vehicle  and  the 
mode  terminated  as  follows:  * 

(A)  The  vehicle  shall  pass  the  idle 
mode  and  the  mode  shall  be 
immediately  terminated  if,  prior  to  an 
elapsed  time  of  30  seconds  (mt=30), 
measured  values  are  less  than  or  equal 
to  100  ppm  HC  and  0.5  percent  CO. 


(B)  The  vehicle  shall  pass  the  idle 
mode  and  the  mode  shall  be  terminated 
at  the  end  of  an  elapsed  time  of  30 
seconds  (mt=30)  if,  prior  to  that  time, 
the  criteria  of  paragraph  (c)(l)(ii)(A)  of 
this  section  are  not  satisfied,  and  the 
measured  values  are  less  than  or  equal 
to  the  applicable  short  test  standards  as 
described  in  paragraph  (a)(2)  of  this 
section. 

(C)  The  vehicle  shall  pass  the  idle 
mode  and  the  mode  shall  be 
immediately  terminated  if,  at  any  point 
between  an  elapsed  time  of  30  seconds 
(mt=30)  and  90  seconds  (mt=90),  the 
measured  values  are  less  than  or  equal 
to  the  applicable  short  test  standards  as 
described  in  paragraph  (a)(2)  of  this 
section. 

(D)  The  vehicle  shall  fail  the  idle 
mode  and  the  mode  shall  be  terminated 
if  none  of  the  provisions  of  paragraphs 
(c)(l)(ii)  (A),  (B),  and  (C)  of  this  section 
is  satisfied  by  an  elapsed  time  of  90 
seconds  (mt=90). 

(E)  Optional.  The  vehicle  may  fail  the 
first-chance  test  and  the  second-chance 
test  shall  be  omitted  if  no  exhaust  gas 
concentration  less  than  1800  ppm  HC  is 
found  by  an  elapsed  time  of  30  seconds 
(mt=30). 

(2)  First-chance  and  second-chance 
high-speed  modes.  This  mode  includes 
both  the  first-chance  and  second-chance 
high-speed  modes,  and  follows 
immediately  upon  termination  of  the 
first-chance  idle  mode. 

(i)  The  mode  timer  shall  reset  (mt=0) 
when  the  vehicle  engine  speed  is 
between  2200  and  2800  rpm.  If  engine 
speed  falls  below  2200  rpm  or  exceeds 
2800  rpm  for  more  than  two  seconds  in 
one  excursion,  or  more  than  six  seconds 
over  all  excursions  within  30  seconds  of 
the  final  measured  value  used  in  the 
pass/fail  determination,  the  measured 
value  shall  be  invalidated  and  the  mode 
continued.  If  any  excursion  lasts  for 
more  than  ten  seconds,  the  mode  timer 
shall  reset  to  zero  (mt=0)  and  timing 
resumed.  The  minimum  high-speed 
mode  length  shall  be  determined  as 
described  under  paragraphs  (c)(2)  (ii) 
and  (iii)  of  this  section.  The  maximum 
high-speed  mode  length  shall  be  180 
seconds  elapsed  time  (mt=180). 

(ii)  Ford  Motor  Company  and  Honda 
vehicles.  For  1981-1986  model  year 
Ford  Motor  Company  vehicles  and 
1984-1985  model  year  Honda  Preludes, 
the  pass/fail  analysis  shall  begin  after  an 
elapsed  time  of  10  seconds  (mt=10) 
using  the  following  procedure.  This 
procedure  should  not  be  used  for  other 
vehicles. 

(A)  A  pass  or  fail  determination,  as 
described  below,  shall  be  used,  for 
vehicles  that  passed  the  idle  mode,  to 
determine  whether  the  high-speed  test 
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should  be  terminated  prior  to  or  at  the 
end  of  an  elapsed  time  of  180  seconds 
(mt=180). 

(1)  The  vehicle  shall  pass  the  high¬ 
speed  mode  and  the  test  shall  be 
immediately  terminated  if,  prior  to  an 
elapsed  time  of  30  seconds  (mt=30),  the 
measured  values  are  less  than  or  equal 
to  lOOppm  HC  and  0.5  percent  CO. 

(2)  Tne  vehicle  shall  pass  the  high¬ 
speed  mode  and  the  test  shall  be 
terminated  at  the  end  of  an  elapsed  time 
of  30  seconds  (mt=30)  if,  prior  to  that 
time,  the  criteria  of  paragraph 
(c)(2)(ii)(A)(l)  of  this  section  are  not 
satisfied,  and  the  measured  values  are 
less  than  or  equal  to  the  applicable  short 
test  standards  as  described  in  paragraph 
(a)(2)  of  this  section. 

(3)  The  vehicle  shall  pass  the  high¬ 
speed  mode  and  the  test  shall  be 
immediately  terminated  if,  at  any  point 
between  an  elapsed  time  of  30  seconds 
(mt=30)  and  180  seconds  (mt=180),  the 
measured  values  are  less  than  or  equal 
to  the  applicable  short  test  standards  as 
described  in  paragraph  (a)(2)  of  this 
section. 

(4)  Restart.  If  at  an  elapsed  time  of  90 
seconds  (mt=90)  the  measured  values 
are  greater  than  the  applicable  short  test 
standards  as  described  in  paragraph 
(a)(2)  of  this  section,  the  vehicle’s 
engine  shall  be  shut  off  for  not  more 
than  10  seconds  after  returning  to  idle 
and  then  shall  be  restarted.  The  probe 
may  be  removed  from  the  tailpipe  or  the 
sample  pump  turned  off  if  necessary  to 
reduce  analyzer  fouling  during  the 
restart  procedure.  The  mode  timer  will 
stop  upon  engine  shut  off  (mt=90)  and 
resume  upon  engine  restart.  The  pass/ 
fail  determination  shall  resume  as 
follows  after  100  seconds  have  elapsed 
(mt=100). 

(j)  The  vehicle  shall  pass  the  high¬ 
speed  mode  and  the  test  shall  be 
immediately  terminated  if,  at  any  point 
between  an  elapsed  time  of  100  seconds 
(mt=100)  and  180  seconds  (mt=180),  the 
measured  values  are  less  than  or  equal 
to  the  applicable  short  test  standards 
described  in  paragraph  (a)(2)  of  this 
section. 

(ii)  The  vehicle  shall  fail  the  high¬ 
speed  mode  and  the  test  shall  be 
terminated  if  paragraph  (c)(2)(ii)(A)(4)(j) 
of  this  section  is  not  satisfied  by  an 
elapsed  time  of  180  seconds  (mt=180). 

(B)  A  pass  or  fail  determination  shall 
be  made  for  vehicles  that  failed  the  idle 
mode  and  the  high-speed  mode 
terminated  at  the  end  of  an  elapsed  time 
of  180  seconds  (mt=180)  as  follows: 

(1)  The  vehicle  shall  pass  the  high¬ 
speed  mode  and  the  mode  shall  be 
terminated  at  an  elapsed  time  of  180 
seconds  (mt=180)  if  any  measured 
values  of  HC  and  CO  exhaust  gas 


concentrations  during  the  high-speed 
mode  are  less  than  or  equal  to  the 
applicable  short  test  standards  as 
described  in  paragraph  (a)(2)  of  this 
section. 

(2)  Restart.  If  at  an  elapsed  time  of  90 
seconds  (mt=90)  the  measured  values  of 
HC  and  CO  exhaust  gas  concentrations 
during  the  high-speed  mode  are  greater 
than  the  applicable  short  test  standards 
as  described  in  paragraph  (a)(2)  of  this 
section,  the  vehicle’s  engine  shall  be 
shut  off  for  not  more  than  10  seconds 
after  returning  to  idle  and  then  shall  be 
restarted.  The  probe  may  be  removed 
from  the  tailpipe  or  the  sample  pump 
turned  off  if  necessary  to  reduce 
analyzer  fouling  during  the  restart 
procedure.  The  mode  timer  will  stop 
upon  engine  shut  off  (mt=90)  and 
resume  upon  engine  restart.  The  pass/ 
fail  determination  shall  resume  as 
follows  after  100  seconds  have  elapsed 
(mt=100). 

(j)  The  vehicle  shall  pass  the  high¬ 
speed  mode  and  the  mode  shall  be 
terminated  at  an  elapsed  time  of  180 
seconds  (mt=180)  if  any  measured 
values  of  HC  and  CO  exhaust  gas 
concentrations  during  the  high-speed 
mode  are  less  than  or  equal  to  the 
applicable  short  test  standards  as 
described  in  paragraph  (a)(2)  of  this 
section. 

(ii)  The  vehicle  shall  fail  the  high¬ 
speed  mode  and  the  test  shall  be 
terminated  if  paragraph  (c)(2)(ii)(B)(2)(i) 
of  this  section  is  not  satisfied  by  an 
elapsed  time  of  180  seconds  (mt=180). 

(iii)  All  Other  Light-Duty  Motor 
Vehicles.  The  pass/fail  analysis  for 
vehicles  not  specified  in  paragraph 
(c)(2)(ii)  of  this  section  shall  begin  after 
an  elapsed  time  of  10  seconds  (mt=10) 
using  the  following  procedure. 

(A)  A  pass  or  fail  determination,  as 
described  below,  shall  be  used  for 
vehicles  that  passed  the  idle  mode,  to 
determine  whether  the  high-speed  mode 
should  be  terminated  prior  to  or  at  the 
end  of  an  elapsed  time  of  180  seconds 
(mt=180). 

(1)  The  vehicle  shall  pass  the  high¬ 
speed  mode  and  the  test  shall  be 
immediately  terminated  if,  prior  to  an 
elapsed  time  of  30  seconds  (mt=30),  any 
measured  values  are  less  than  or  equal 
to  100  ppm  HC  and  0.5  percent  CO. 

(2)  The  vehicle  shall  pass  the  high¬ 
speed  mode  and  the  test  shall  be 
terminated  at  the  end  of  an  elapsed  time 
of  30  seconds  (mt=30)  if,  prior  to  that 
time,  the  criteria  of  paragraph 
(c)(2)(iii)(A)(7)  of  this  section  are  not 
satisfied,  and  the  measured  values  are 
less  than  or  equal  to  the  applicable  short 
test  standards  as  described  in  paragraph 
(a)(2)  of  this  section. 


(3)  The  vehicle  shall  pass  the  high¬ 
speed  mode  and  the  test  shall  be 
immediately  terminated  if,  at  any  point 
between  an  elapsed  time  of  30  seconds 
(mt=30)  and  180  seconds  (mt=180),  the 
measured  values  are  less  than  or  equal 
to  the  applicable  short  test  standards  as 
described  in  paragraph  (a)(2)  of  this 
section. 

(4)  The  vehicle  shall  fail  the  high¬ 
speed  mode  and  the  test  shall  be 
terminated  if  none  of  the  provisions  of 
paragraphs  (c)(2)(iii)(A)(2),  (2),  and  (3) 
of  this  section  is  satisfied  by  an  elapsed 
time  of  180  seconds  (mt=180). 

(B)  A  pass  or  fail  determination  shall 
be  made  for  vehicles  that  failed  the  idle 
mode  and  the  high-speed  mode 
terminated  at  the  end  of  an  elapsed  time 
of  180  seconds  (mt=180)  as  follows: 

(1)  The  vehicle  shall  pass  the  high¬ 
speed  mode  and  the  mode^shall  be 
terminated  at  an  elapsed  time  of  180 
seconds  (mt=180)  if  any  measured 
values  are  less  than  or  equal  to  the 
applicable  short  test  standards  as 
described  in  paragraph  (a)(2)  of  this 
section. 

(2)  The  vehicle  shall  fail  the  high¬ 
speed  mode  and  the  test  shall  be 
terminated  if  paragraph  (c)(2)(iii)(B)(l) 
of  this  section  is  not  satisfied  by  an 
elapsed  time  of  180  seconds  (mt=180). 

(d)  Second-chance  idle  mode.  If  the 
vehicle  fails  the  first-chance  idle  mode 
and  passes  the  high-speed  mode,  the 
test  timer  shall  reset  to  zero  (tt=0)  and 
a  second-chance  idle  mode  shall 
commence.  The  second-chance  idle 
mode  shall  have  an  overall  maximum 
test  time  of  145  seconds  (tt=145).  The 
test  shall  consist  of  an  idle  mode  only. 

(1)  The  engines  of  1981-1986  Ford 
Motor  Company  vehicles  and  1984- 
1985  Honda  Preludes  shall  be  shut  off 
for  not  more  than  10  seconds  and 
restarted.  The  probe  may  be  removed 
from  the  tailpipe  or  the  sample  pump 
turned  off  if  necessary  to  reduce 
analyzer  fouling  during  the  restart 
procedure.  This  procedure  should  not 
be  used  for  other  vehicles. 

(2)  The  mode  timer  shall  start  (mt=0) 
when  the  vehicle  engine  speed  is 
between  350  and  1100  rpm.  If  the 
engine  speed  exceeds  1100  rpm  or  falls 
below  350  rpm  the  mode  timer  shall 
reset  to  zero  and  resume  timing.  The 
minimum  second-chance  idle  mode 
length  shall  be  determined  as  described 
in  paragraph  (d)(3)  of  this  section.  The 
maximum  second-chance  idle  mode 
length  shall  be  90  seconds  elapsed  time 
(mt=90). 

(3)  The  pass/fail  analysis  shall  begin 
after  an  elapsed  time  of  10  seconds 
(mt=10).  A  pass  or  fail  determination 
shall  be  made  for  the  vehicle  and  the 
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second-chance  idle  mode  shall  be 
terminated  as  follows: 

(1)  The  vehicle  shall  pass  the  second- 
chance  idle  mode  and  the  test  shall  be 
immediately  terminated  if,  prior  to  an 
elapsed  time  of  30  seconds  (mt=30),  any 
measured  values  are  less  than  or  equal 
to  100  ppm  HC  and  0.5  percent  CO. 

(ii)  The  vehicle  shall  pass  the  second- 
chance  idle  mode  and  the  test  shall  be 
terminated  at  the  end  of  an  elapsed  time 
of  30  seconds  (mt=30)  if,  prior  to  that 
time,  the  criteria  of  paragraph  (d)(3)(i)  of 
this  section  are  not  satisfied,  and  the 
measured  values  are  less  than  or  equal 
to  the  applicable  short  test  standards  as 
described  in  paragraph  (a)(2)  of  this 
section. 

(iii)  The  vehicle  shall  pass  the  second- 
chance  idle  mode  and  the  test  shall  be 
immediately  terminated  if,  at  any  point 
between  an  elapsed  time  of  30  seconds 
(mt=30)  and  90  seconds  (mt=90),  the 
measured  values  are  less  than  or  equal 
to  the  applicable  short  test  standards  as 
described  in  paragraph  (a)(2)  of  this 
section. 

(iv)  The  vehicle  shall  fail  the  second- 
chance  idle  mode  and  the  test  shall  be 
terminated  if  none  of  the  provisions  of 
paragraphs  (d)(3)(i),  (ii),  and  (iii)  of  this 
section  is  satisfied  by  an  elapsed  time  of 
90  seconds  (mt=90). 

20.  The  newly  designated  §  85.2216  is 
proposed  to  be  amended  by  revising  the 
section  heading,  by  redesignating 
paragraphs  (a)  through  (c)  as  (b)  through 
(d),  revising  newly  designated 
paragraphs  (c)(6)  and  (c)(7),  and  adding 
a  new  paragraph  (a)  to  read  as  follows: 

§  85.2216  Loaded  test— £PA  81 

(a)  General  calendar  year 
applicability.  (1)  The  test  procedure 
described  in  this  section  may  be  used  to 
establish  Emissions  Performance 
Warranty  eligibility  through  December 
31, 1993,  except  as  allowed  in 
paragraph  (a)(2)  of  this  section. 

(2)  Special  calendar  and  model  year 
applicability,  (i)  For  1993  and  earlier 
model  year  vehicles  or  engines,  the  test 
procedure  described  in  this  section  may 
be  used  to  establish  Emissions 
Performance  Warranty  eligibility  in  a 
State  for  which  the  Administrator  has 
approved  a  State  Implementation  Plan 
revision  providing  for  the 
implementation  no  later  than  December 
31, 1995  of  any  test  procedure  contained 
in  §§85.2213,  85.2215,  85.2217, 

85.2218,  85.2219,  or  85.2220  as  part  of 
an  expeditious  transition  to  more 
sophisticated  inspection  equipment  or  a 
high-volume  test  only  inspection 
network. 

(ii)  The  extended  applicability 
described  in  paragraph  (a)(2)(i)  of  this 


section  shall  be  restricted  to  1993  and 
earlier  model  year  vehicles  or  engines. 
***** 

(c)  *  *  * 

(6)  The  vehicle  shall  be  idled  with 
transmission  in  neutral.  Record  exhaust 
concentrations  after  stabilized  readings 
are  obtained  or  at  the  end  of  30  seconds, 
whichever  occurs  first.  Repeat  as 
specified  in  paragraph  (c)(5)  of  this 
section  for  multiple  exhaust  pipes,  if 
necessary. 

(7)  For  vehicles  with  multiple  exhaust 
pipes,  the  separate  results  from  each 
pipe  for  each  mode  (as  specified  in 
paragraphs  (c)(5)  and  (c)(6)  of  this 
section)  shall  be  numerically  averaged 
for  each  pollutant,  unless  hardware 
which  is  capable  of  simultaneously 
sampling  multiple  tailpipe  vehicles  has 
been  used. 

***** 

21.  A  new  §  85.2217  is  proposed  to  be 
added  to  read  as  follows: 

§85.2217  Loaded  teat — EPA  91. 

(a)  General  requirements — (1)  Exhaust 
gas  sampling  algorithm.  The  analysis  of 
exhaust  gas  concentrations  shall  begin 
10  seconds  after  the  applicable  test 
mode  begins.  Exhaust  gas 
concentrations  shall  be  analyzed  at  a 
minimum  rate  of  two  times  per  second. 
The  measured  value  for  pass/fail 
determinations  shall  be  a  simple 
running  average  of  the  measurements 
taken  over  five  seconds. 

(2)  Pass/fail  determination.  A  pass  or 
fail  determination  shall  be  made  for 
each  applicable  test  mode  based  on  a 
comparison  of  the  short  test  standards 
contained  in  §§85.2203  and  85.2204, 
and  the  measured  value  for  HC  and  CO 
as  described  in  paragraph  (a)(1)  of  this 
section.  A  vehicle  shall  pass  the  test 
mode  if  any  pair  of  simultaneous  values 
for  HC  and  CO  are  below  or  equal  to  the 
applicable  short  test  standards.  A 
vehicle  shall  fail  the  test  mode  if  the 
values  for  either  HC  or  CO,  or  both,  in 
all  simultaneous  pairs  of  values  are 
above  the  applicable  standards. 

(3)  Void  test  conditions.  The  test  shall 
immediately  end  and  any  exhaust  gas 
measurements  shall  be  voided  if  the 
measured  concentration  of  CO  plus  C02 
falls  below  six  percent  or  the  vehicle's 
engine  stalls  at  any  time  during  the  test 
sequence. 

(4)  Multiple  exhaust  pipes.  Exhausi 
gas  concentrations  from  vehicle  engines 
equipped  with  multiple  exhaust  pipes 
shall  be  sampled  simultaneously. 

(5)  The  test  shall  be  immediately 
terminated  upon  reaching  the  overall 
maximum  test  time. 

(b)  Test  sequence.  (1)  The  test 
sequence  shall  consist  of  a  loaded  mode 


using  a  chassis  dynamometer  followed 
immediately  by  an  idle  mode  as 
described  under  paragraphs  (c)(1)  and 
(2)  of  this  section. 

(2)  The  test  sequence  shall  begin  only 
after  the  following  requirements  are 
met: 

(i)  The  dynamometer  shall  be  warmed 
up,  in  stabilized  operating  condition, 
adjusted,  and  calibrated  in  accordance 
with  the  procedures  of  §  85.2233.  Prior 
to  each  test,  variable-curve 
dynamometers  shall  be  checked  for 
proper  setting  of  the  road-load  indicator 
or  road-load  controller 

(ii)  The  vehicle  shall  be  tested  in  as- 
received  condition  with  all  accessories 
turned  off.  The  engine  shall  be  at 
normal  operating  temperature  (as 
indicated  by  a  temperature  gauge, 
temperature  lamp,  touch  test  on  the 
radiator  hose,  or  other  visual 
observation  for  overheating). 

(iii)  The  vehicle  shall  be  operated 
during  each  mode  of  the  test  with  the 
gear  selector  in  the  following  position: 

(A)  In  drive  for  automatic 
transmissions  and  in  second  (or  third  if 
more  appropriate)  for  manual 
transmissions  for  the  loaded  mode; 

(B)  In  park  or  neutral  for  the  idle 
mode. 

(iv)  The  tachometer  shall  be  attached 
to  the  vehicle  in  accordance  with  the 
analyzer  manufacturer’s  instructions. 

(v)  The  sample  probe  shall  be  inserted 
into  the  vehicle’s  tailpipe  to  a  minimum 
depth  of  10  inches.  If  the  vehicle’s 
exhaust  system  prevents  insertion  to 
this  depth,  a  tailpipe  extension  shall  be 
used. 

(vi)  The  measured  concentration  of 
CO  plus  C02  shall  be  greater  than  or 
equal  to  six  percent. 

(c)  Overall  test  procedure.  The  test 
timer  shall  start  (tt=0)  when  the 
conditions  specified  in  paragraph  (b)(2) 
of  this  section  are  met  and  the  mode 
timer  initiates  as  specified  in  paragraph 
(c)(1)  of  this  section.  The  test  sequence 
shall  have  an  overall  maximum  test  time 
of  240  seconds  (tt=240).  The  test  shall 
be  immediately  terminated  upon 
reaching  the  overall  maximum  test  time. 

(1)  Loaded  mode.  (i)(A)  The  mode 
timer  shall  start  (mt=0)  when  the 
dynamometer  speed  is  within  the  limits 
specified  for  the  vehicle  engine  size 
according  to  the  following  schedule: 


Dynamometer  Test  Schedule 


Gasoline  engine 
size  (cylinders) 

Roll  speed 
(mph) 

Normal 

loading 

(brake 

horsepower) 

4  or  less _ 

22-25 

2.8-4.1 

5-6 . . . 

29-32 

B.8-8.4 

7  or  more  . 

32-35 

8.4-10.8 
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(B)  If  the  dynamometer  speed  falls 
outside  the  limits  for  more  than  five 
seconds  in  one  excursion,  or  15  seconds 
over  all  excursions,  the  mode  timer 
shall  reset  to  zero  and  resume  timing. 

The  minimum  mode  length  shall  be 
determined  as  described  in  paragraph 
(c)(l)(ii)  of  this  section.  The  maximum 
mode  length  shall  be  90  seconds  elapsed 
time  (mt=90). 

(ii)  The  pass/ fail  analysis  shall  begin 
after  an  elapsed  time  of  10  seconds 
(mt=10).  A  pass  or  fail  determination 
shall  be  made  for  the  vehicle  and  the 
mode  shall  be  terminated  as  follows: 

(A)  The  vehicle  shall  pass  the  loaded 
mode  and  the  mode  shall  be 
immediately  terminated  if,  at  any  point 
between  an  elapsed  time  of  30  seconds 
(mt=30)  and  90  seconds  (mt=90), 
measured  values  are  less  than  or  equal 
to  the  applicable  short  test  standards 
described  in  paragraph  (a)(2)  of  this 
section. 

(B)  The  vehicle  shall  fail  the  loaded 
mode  and  the  mode  shall  be  terminated 
if  paragraph  (c)(l)(ii)(A)  of  this  section 
is  not  satisfied  by  an  elapsed  time  of  90 
seconds  (mat=90). 

(C)  Optional.  The  vehicle  may  fail  the 
loaded  mode  and  any  subsequent  idle 
mode  shall  be  omitted  if  no  exhaust  gas 
concentration  less  than  1800  ppm  HC  is 
found  by  an  elapsed  time  of  30  seconds 
(mt=30). 

(2)  Idle  mode,  (i)  The  mode  timer 
shall  start  (mt=0)  when  the 
dynamometer  speed  is  zero  and  the 
vehicle  engine  speed  is  between  350 
and  1100  rpm.  If  engine  speed  exceeds 
1100  rpm  or  falls  below  350  rpm,  the 
mode  timer  shall  reset  to  zero  and 
resume  timing.  The  minimum  idle  mode 
length  shall  be  determined  as  described 
in  paragraph  (c)(2)(h)  of  this  section. 

The  maximum  idle  mode  length  shall  be 
90  seconds  elapsed  time  (mt=90). 

(ii)  the  pass/fail  analysis  shall  begin 
after  an  elapsed  time  of  10  seconds 
(mt=10).  A  pass  or  fail  determination 
shall  be  made  for  the  vehicle  and  the 
mode  shall  be  terminated  as  follows: 

(A)  The  vehicle  shall  pass  the  idle 
mode  and  the  test  shall  be  immediately 
terminated  if,  prior  to  an  elapsed  time 
of  30  seconds  (mt=30),  measured  values 
are  less  than  or  equal  to  100  ppm  HC 
and  0.5  percent  CO. 

(B)  The  vehicle  shall  pass  the  idle 
mode  and  the  test  shall  be  terminated  at 
the  end  of  an  elapsed  time  of  30  seconds 
(mt=30)  if,  prior  to  that  time,  the  criteria 
of  paragraph  (c)(2)(ii)(A)  of  this  section 
are  not  satisfied,  and  the  measured 
values  are  less  than  or  equal  to  the 
applicable  short  test  standards  as 
described  in  paragraph  (a)(2)  of  this 
section. 


(C)  The  vehicle  shall  pass  the  idle 
mode  and  the  test  shall  be  immediately 
terminated  if,  at  any  point  between  an 
elapsed  time  of  30  seconds  (mt=30)  and 
90  seconds  (mt=90),  measured  values 
are  less  than  or  equal  to  the  applicable 
short  test  standards  described  in 
paragraph  (a)(2)  of  this  section. 

(D)  The  vehicle  shall  fail  the  idle 
mode  and  the  test  shall  be  terminated  if 
none  of  the  provisions  of  paragraphs 
(c)(2)(ii)(A),  (c)(2)(ii)(B),  and  (c)(2)(ii)(C) 
of  this  section  is  satisfied  by  an  elapsed 
time  of  90  seconds  (mt=90). 

22.  A  new  §  85.2218  is  proposed  to  be 
added  to  read  as  follows: 

S  85.221 8  Preconditioned  idle  teat — EP A 
91. 

?  (a)  General  requirements. — (1) 

Exhaust  gas  sampling  algorithm.  The 
analysis  of  exhaust  gas  concentrations 
shall  begin  10  seconds  after  the 
applicable  test  mode  begins.  Exhaust  gas 
concentrations  shall  be  analyzed  at  a 
minimum  rate  of  two  times  per  second. 
The  measured  value  for  pass/fail 
determinations  shall  be  a  simple 
running  average  of  the  measurements 
taken  over  five  seconds. 

(2)  Pass/fail  determination.  A  pass  or 
fail  determination  shall  be  made  for 
each  applicable  test  mode  based  on  a 
comparison  of  the  short  test  standards 
contained  in  §§85.2203  and  85.2204, 
and  the  measured  value  for  HC  and  CO 
as  described  in  paragraph  (a)(1)  of  this 
section.  A  vehicle  shall  pass  the  test 
mode  if  any  pair  of  simultaneous  values 
for  HC  and  CO  are  below  or  equal  to  the 
applicable  short  test  standards.  A 
vehicle  shall  fail  the  test  mode  if  the 
values  for  either  HC  or  CO,  or  both,  in 
all  simultaneous  pairs  of  values  are 
above  the  applicable  standards. 

(3)  Void  test  conditions.  The  test  shall 
immediately  end  and  any  exhaust  gas 
measurements  shall  be  voided  if  the 
measured  concentration  of  CO  plus  CO2 
falls  below  six  percent  or  the  vehicle’s 
engine  stalls  at  any  time  during  the  test 
sequence. 

(4)  Multiple  exhaust  pipes.  Exhaust 
gas  concentrations  from  vehicle  engines 
equipped  with  multiple  exhaust  pipes 
shall  be  sampled  simultaneously. 

(5)  The  test  shall  be  immediately 
terminated  upon  reaching  the  overall 
maximum  test  time. 

(b)  Test  sequence.  (1)  The  test 
sequence  shall  consist  of  an  first-chance 
test  and  a  second-chance  test  as  follows: 

(i)  The  first-chance  test,  as  described 
under  paragraph  (c)  of  this  section,  shall 
consist  of  a  preconditioning  mode 
followed  by  an  idle  mode. 

(ii)  The  second-chance  test  as 
described  under  paragraph  (d)  of  this 


section  shall  be  performed  only  if  the 
vehicle  fails  the  first-chance  test. 

(2)  The  test  sequence  shall  begin  only 
after  the  following  requirements  are 
met: 

(i)  The  vehicle  shall  be  tested  in  as- 
received  condition  with  the 
transmission  in  neutral  or  park  and  all 
accessories  turned  off.  The  engine  shall 
be  at  normal  operating  temperature  (as 
indicated  by  a  temperature  gauge, 
temperature  lamp,  touch  test  on  the 
radiator  hose,  or  other  visual 
observation  for  overheating). 

(ii)  The  tachometer  shalfbe  attached 
to  the  vehicle  in  accordance  with  the 
analyzer  manufacturer’s  instructions. 

(iil)  The  sample  probe  shall  be 
inserted  into  the  vehicle’s  tailpipe  to  a 
minimum  depth  of  10  inches.  If  the 
vehicle’s  exhaust  system  prevents 
insertion  to  this  depth,  a  tailpipe 
extension  shall  be  used. 

(iv)  The  measured  concentration  of 
CO  plus  CO2  shall  be  greater  than  or 
equal  to  six  percent. 

(c)  First-chance  test.  The  test  timer 
shall  start  (tt=0)  when  the  conditions 
specified  in  paragraph  (b)(2)  of  this 
section  are  met.  The  test  shall  have  an 
overall  maximum  test  time  of  200 
seconds  (tt=200).  The  first-chance  test 
shall  consist  of  a  preconditioning  mode 
followed  immediately  by  an  idle  mode. 

(1)  Preconditioning  mode.  The  mode 
timer  shall  start  (mt=0)  when  the  engine 
speed  is  between  2200  and  2800  rpm 
The  mode  shall  continue  for  an  elapsed 
time  of  30  seconds  (mt=30).  If  engine 
speed  falls  below  2200  rpm  or  exceeds 
2800  rpm  for  more  than  five  seconds  in 
any  one  excursion,  or  15  seconds  over 
all  excursions,  the  mode  timer  shall 
reset  to  zero  and  resume  timing. 

(2)  Idle  mode,  (i)  The  mode  timer 
shall  start  (mt=0)  when  the  vehicle 
engine  speed  is  between  350  and  1100 
rpm.  If  engine  speed  exceeds  1100  rpm 
or  falls  below  350  rpm,  the  mode  timer 
shall  reset  to  zero  and  resume  timing. 
The  minimum  idle  mode  length  shall  be 
determined  as  described  in  paragraph 
(c)(2)(ii)  of  this  section.  The  maximum 
idle  mode  length  shall  be  90  seconds 
elapsed  time  (mt=90). 

(ii)  The  pass/fail  analysis  shall  begin 
after  an  elapsed  time  of  10  seconds 
(mt=10).  A  pass  or  fail  determination 
shall  be  made  for  the  vehicle  and  the 
mode  shall  be  terminated  as  follows: 

(A)  The  vehicle  shall  pass  the  idle 
mode  and  the  test  shall  be  immediately 
terminated  if,  prior  to  an  elapsed  time 
of  30  seconds  (mt=30),  measured  values 
are  less  than  or  equal  to  100  ppm  HC 
and  0.5  percent  CO. 

(B)  The  vehicle  shall  pass  the  idle 
mode  and  the  test  shall  be  terminated  at 
the  end  of  an  elapsed  time  of  30  seconds 
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(mt=30)  if,  prior  to  that  time,  the  criteria 
of  paragraph  (c)(2)(ii)(A)  of  this  section 
are  not  satisfied,  and  the  measured 
values  are  less  than  or  equal  to  the 
applicable  short  test  standards  as 
described  in  paragraph  (a)(2)  of  this 
section. 

(C)  The  vehicle  shall  pass  the  idle 
mode  and  the  test  shall  be  immediately 
terminated  if,  at  any  point  between  an 
elapsed  time  of  30  seconds  (mt=30)  and 
90  seconds  (mt=90),  measured  values 
are  less  than  or  equal  to  the  applicable 
short  test  standards  as  described  in 
paragraph  (a)(2)  of  this  section. 

(D)  The  vehicle  shall  fail  the  idle 
mode  and  the  test  shall  be  terminated  if 
none  of  the  provisions  of  paragraphs 

(c) (2)(h)  (A),  (B),  and  (C)  of  this  section 
is  satisfied  by  an  elapsed  time  of  90 
seconds  (mt=90). 

(E)  Optional.  The  vehicle  may  fail  the 
first-chance  test  and  the  second-chance 
test  shall  be  omitted  if  no  exhaust  gas 
concentration  less  than  1800  ppm  HC  is 
found  at  an  elapsed  time  of  30  seconds 
(mt=30). 

(d)  Second-chance  test.  If  the  vehicle 
fails  the  first-chance  test,  the  test  timer 
shall  reset  to  zero  and  a  second-chance 
test  shall  be  performed.  The  second- 
chance  test  shall  have  an  overall 
maximum  test  time  of  425  seconds.  The 
test  shall  consist  of  a  preconditioning 
mode  followed  immediately  by  an  idle 
mode. 

(1)  Preconditioning  mode.  The  mode 
timer  shall  start  (mt=0)  when  engine 
speed  is  between  2200  and  2800  rpm. 
The  mode  shall  continue  for  an  elapsed 
time  of  180  seconds  (mt=180).  If  the 
engine  speed  falls  below  2200  rpm  or 
exceeds  2800  rpm  for  more  than  five 
seconds  in  any  one  excursion,  or  15 
seconds  over  all  excursions,  the  mode 
timer  shall  reset  to  zero  and  resume 
timing. 

(2)  Idle  mode — (i)  Ford  Motor 
Company  and  Honda  vehicles.  The 
engines  of  1981-1986  Ford  Motor 
Company  vehicles  and  1984-1985 
Honda  Preludes  shall  be  shut  off  for  not 
more  than  10  seconds  and  then  shall  be 
restarted.  The  probe  may  be  removed 
from  the  tailpipe  or  the  sample  pump 
turned  off  if  necessary  to  reduce 
analyzer  fouling  during  the  restart 
procedure.  This  procedure  should  not 
be  used  for  other  vehicles. 

(ii)  The  mode  timer  shall  start  (mt=0) 
when  the  vehicle  engine  speed  is 
between  350  and  1100  rpm.  If  the 
engine  speed  exceeds  1100  rpm  or  falls 
below  350  rpm,  the  mode  timer  shall 
reset  to  zero  and  resume  timing.  The 
minimum  idle  mode  length  shall  be 
determined  as  described  in  paragraph 

(d) (2)(iii)  of  this  section.  The  maximum 


idle  mode  length  shall  be  90  seconds 
elapsed  time  (mt=9#). 

(iii)  The  pass/fail  analysis  shall  begin 
after  an  elapsed  time  of  10  seconds 
(mt=10).  A  pass  or  fail  determination 
shall  be  made  for  the  vehicle  and  the 
mode  shall  be  terminated  as  follows: 

(A)  The  vehicle  shall  pass  the  idle 
mode  and  the  test  shall  be  immediately 
terminated  if,  prior  to  an  elapsed  time 
of  30  seconds  (mt=30),  measured  values 
are  less  than  or  equal  to  100  ppm  HC 
and  0.5  percent  CO. 

(B)  The  vehicle  shall  pass  the  idle 
mode  and  the  test  shall  be  terminated  at 
the  end  of  an  elapsed  time  of  30  seconds 
(mt=30)  if,  prior  to  that  time,  the  criteria 
of  paragraph  (d)(2)(iii)(A)  of  this  section 
are  not  satisfied,  and  the  measured 
values  are  less  than  or  equal  to  the 
applicable  short  test  standards  as 
described  in  paragraph  (a)(2)  of  this 
section. 

(C)  The  vehicle  shall  pass  the  idle 
mode  and  the  test  shall  be  immediately 
terminated  if,  at  any  point  between  an 
elapsed  time  of  30  seconds  (mt=30)  and 
90  seconds  (mt=9Q),  measured  values 
are  less  than  or  equal  to  the  applicable 
short  test  standards  described  in 
paragraph  (a)(2)  of  this  section. 

(D)  The  vehicle  shall  fail  the  idle 
mode  and  the  test  shall  be  terminated  if 
none  of  the  provisions  of  paragraphs 
(d)(2)(iii)  (A),  (B),  and  (C)  of  this  section 
is  satisfied  by  an  elapsed  time  of  90 
seconds  (mt=90). 

23.  A  new  §  85.2219  is  proposed  to  be 
added  to  read  as  follows: 

§  85.2219  Idle  test  with  loaded 
preconditioning — EPA  91. 

(a)  General  requirements. — (1) 

Exhaust  gas  sampling  algorithm.  The 
analysis  of  exhaust  gas  concentrations 
shall  begin  10  seconds  after  the 
applicable  test  mode  begins.  Exhaust  gas 
concentrations  shall  be  analyzed  at  a 
minimum  rate  of  two  times  per  second. 
The  measured  value  for  pass/fail 
determinations  shall  be  a  simple 
running  average  of  the  measurements 
taken  over  five  seconds. 

(2)  Pass/fail  determination.  A  pass  or 
fail  determination  shall  be  made  for 
each  applicable  test  mode  based  on  a 
comparison  of  the  short  test  standards 
contained  in  §§85.2203  and  85.2204, 
and  the  measured  value  for  HC  and  CO 
as  described  in  paragraph  (a)(1)  of  this 
section.  A  vehicle  shall  pass  the  test 
mode  if  any  pair  of  simultaneous  values 
for  HC  and  CO  are  below  or  equal  to  the 
applicable  short  test  standards.  A 
vehicle  shall  fail  the  test  mode  if  the 
values  for  either  HC  or  CO,  or  both,  in 
all  simultaneous  pairs  of  values  are 
above  the  applicable  standards. 


(3)  Void  test  conditions.  The  test  shall 
immediately  end  and  any  exhaust  gas 
measurements  shall  be  voided  if  the 
measured  concentration  of  CO  plus  CO2 
falls  below  six  percent  or  the  vehicle’s 
engine  stalls  at  any  time  during  the  test 
sequence. 

(4)  Multiple  exhaust  pipes.  Exhaust 
gas  concentrations  horn  vehicle  engines 
equipped  with  multiple  exhaust  pipes 
shall  be  sampled  simultaneously. 

(5)  The  test  shall  be  immediately 
terminated  upon  reaching  the  overall 
maximum  test  time. 

(b)  Test  sequence.  (1)  The  test 
sequence  shall  consist  of  a  first-chance 
test  and  a  second-chance  test  as  follows: 

(1)  The  first-chance  test,  as  described 
under  paragraph  (c)  of  this  section,  shall 
consist  of  an  idle  mode. 

(ii)  The  second-chance  test  as 
described  under  paragraph  (d)  of  this 
section  shall  be  performed  only  if  the 
vehicle  fails  the  first-chance  test. 

(2)  The  test  sequence  shall  begin  only 
after  the  following  requirements  are 
met: 

(i)  The  dynamometer  shall  be  warmed 
up,  in  stabilized  operating  condition, 
adjusted,  and  calibrated  in  accordance 
with  the  procedures  of  §  85.2233.  Prior 
to  each  test,  variable-curve 
dynamometers  shall  be  checked  for 
proper  setting  of  the  road-load  indicator 
or  road-load  controller. 

(ii)  The  vehicle  shall  be  tested  in  as- 
received  condition  with  all  accessories 
turned  off.  The  engine  shall  be  at 
normal  operating  temperature  (as 
indicated  by  a  temperature  gauge, 
temperature  lamp,  touch  test  on  the 
radiator  hose,  or  other  visual 
observation  for  overheating). 

(iii)  The  vehicle  shall  be  operated 
during  each  mode  of  the  test  with  the 
gear  selector  in  the  following  position: 

(A)  In  drive  for  automatic 
transmissions  and  in  second  (or  third  if 
more  appropriate)  for  manual 
transmissions  for  the  loaded 
preconditioning  mode; 

(B)  In  park  or  neutral  for  the  idle 
mode. 

(iv)  The  tachometer  shall  be  attached 
to  the  vehicle  in  accordance  with  the 
analyzer  manufacturer’s  instructions. 

(v)  The  sample  probe  shall  be  inserted 
into  the  vehicle’s  tailpipe  to  a  minimum 
depth  of  10  inches.  If  the  vehicle’s 
exhaust  system  prevents  insertion  to 
this  depth,  a  tailpipe  extension  shall  be 
used. 

(vi)  The  measured  concentration  of 
CO  plus  CO2  shall  be  greater  than  or 
equal  to  six  percent. 

(c)  First-chance  test.  The  test  timer 
shall  start  (tt=0)  when  the  conditions 
specified  in  paragraph  (b)(2)  of  this 
section  are  met.  The  test  shall  have  an 
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overall  maximum  test  time  of  155 
seconds  (tt=155).  The  first-chance  test 
shall  consist  of  an  idle  mode  only. 

(1)  The  mode  timer  shall  start  (mt=0) 
when  the  vehicle  engine  speed  is 
between  350  and  1100  rpm.  If  the 
engine  speed  exceeds  1100  rpm  or  falls 
below  350  rpm,  the  mode  timer  shall 
reset  to  zero  and  resume  timing.  The 
minimum  mode  length  shall  be 
determined  as  described  in  paragraph 
(c)(2)  of  this  section.  The  maximum 
mode  length  shall  be  90  seconds  elapsed 
time  (mt=90). 

(2)  The  pass/fail  analysis  shall  begin 
after  an  elapsed  time  of  10  seconds 
(mt=10).  A  pass  or  fail  determination 
shall  be  made  for  the  vehicle  and  the 
mode  shall  be  terminated  as  follows: 

(i)  The  vehicle  shall  pass  the  idle 
mode  and  the  test  shall  be  immediately 
terminated  if,  prior  to  an  elapsed  time 
of  30  seconds  (mt=30),  measured  values 
are  less  than  or  equal  to  100  ppm  HC 
and  0.5  percent  CO. 

(ii)  The  vehicle  shall  pass  the  idle 
mode  and  the  test  shall  be  terminated  at 
the  end  of  an  elapsed  time  of  30  seconds 
(mt=30)  if,  prior  to  that  time,  the  criteria 
of  paragraph  (c)(2)(i)  of  this  section  are 
not  satisfied,  and  the  measured  values 
are  less  than  or  equal  to  the  applicable 
short  test  standards  as  described  in 
paragraph  (a)(2)  of  this  section. 

(iii)  The  vehicle  shall  pass  the  idle 
mode  and  the  test  shall  be  immediately 
terminated  if,  at  any  point  between  an 
elapsed  time  of  30  seconds  (mt=30)  and 
90  seconds  (mt=90),  the  measured 
values  are  less  than  or  equal  to  the 
applicable  short  test  standards  as 
described  in  paragraph  (a)(2)  of  this 
section. 

(iv)  The  vehicle  shall  fail  the  idle 
mode  and  the  test  shall  be  terminated  if 
none  of  the  provisions  of  paragraphs 
(c)(2)  (i),  (ii),  and  (iii)  of  this  section  is 
satisfied  by  an  elapsed  time  of  90 
seconds  (mt=90). 

(v)  Optional.  The  vehicle  may  fail  the 
first-chance  test  and  the  second-chance 
test  shall  be  omitted  if  no  exhaust  gas 
concentration  less  than  1800  ppm  HC  is 
found  at  an  elapsed  time  of  30  seconds 
(mt=30). 

(d)  Second-chance  test.  If  the  vehicle 
fails  the  first -chance  test,  the  test  timer 
shall  reset  to  zero  (tt=0)  and  a  second- 
chance  test  shall  be  performed.  The 
second-chance  test  shall  have  an  overall 
maximum  test  time  of  200  seconds 
(tt=200).  The  test  shall  consist  of  a 
preconditioning  mode  using  a  chassis 
dynamometer,  followed  immediately  by 
an  idle  mode. 

(1)  Preconditioning  mode,  (i)  The 
mode  timer  shall  start  (mt=0)  when  the 
dynamometer  speed  is  within  the  limits 


specified  for  the  vehicle  engine  size  in 
accordance  with  the  following  schedule: 


Dynamometer  Test  Schedule 


Gasoline  engine  size 
(cylinders) 

Roll  speed 
(mph) 

Normal 

loading 

(brake 

horsepower) 

4  or  less . 

22-25 

2.8-4. 1 

5-6  . 

29-32 

6.8-84 

7  or  more _ 

32-35 

8.4-10.8 

(ii)  The  mode  shall  continue  for  a 
minimum  elapsed  time  of  30  seconds 
(mt=30) .  If  the  dynamometer  speed  falls 
outside  the  limits  for  more  than  five 
seconds  in  one  excursion,  or  15  seconds 
over  all  excursions,  the  mode  timer 
shall  reset  to  zero  and  resume  timing. 

(2)  Idle  mode,  (i)  The  mode  timer 
shall  start  (mt=0)  when  the 
dynamometer  speed  is  zero  and  the 
vehicle  engine  speed  is  between  350 
and  1100  rpm.  If  the  engine  speed 
exceeds  1100  rpm  or  falls  below  350 
rpm,  the  mode  timer  shall  reset  to  zero 
and  resume  timing.  The  minimum  idle 
mode  length  shall  be  determined  as 
described  in  paragraph  (d)(2)(ii)  of  this 
section.  The  maximum  idle  mode  length 
shall  be  90  seconds  elapsed  time 
(mt=90). 

(ii)  The  pass/fail  analysis  shall  begin 
after  an  elapsed  time  of  10  seconds 
(mt=10).  A  pass  or  fail  determination 
shall  be  made  for  the  vehicle  and  the 
mode  shall  be  terminated  as  follows: 

(A)  The  vehicle  shall  pass  the  idle 
mode  and  the  test  shall  be  immediately 
terminated  if,  prior  to  an  elapsed  time 
of  30  seconds  (mt=30),  measured  values 
are  less  than  or  equal  to  100  ppm  HC. 
and  0.5  percent  CO. 

(B)  The  vehicle  shall  pass  the  idle 
mode  and  the  test  shall  be  terminated  at 
the  end  of  an  elapsed  time  of  30  seconds 
(mt=30)  if,  prior  to  that  time,  the  criteria 
of  paragraph  (d)(2)(ii)(A)  of  this  section 
are  not  satisfied,  and  the  measured 
values  are  less  than  or  equal  to  the 
applicable  short  test  standards  as 
described  in  paragraph  (a)(2)  of  this 
section. 

(C)  The  vehicle  shall  pass  the  idle 
mode  and  the  test  shall  be  immediately 
terminated  if,  at  any  point  between  an 
elapsed  time  of  30  seconds  (mt=30)  and 
90  seconds  (mt=90),  measured  values 
are  less  than  or  equal  to  the  applicable 
short  test  standards  described  in 
paragraph  (a)(2)  of  this  section. 

(D)  The  vehicle  shall  fail  the  idle 
mode  and  the  test  shall  be  terminated  if 
none  of  the  provisions  of  paragraphs 
(d)(2)(ii)(A),  (B),  and  (C)  of  this  section 
is  satisfied  by  an  elapsed  time  of  90 
seconds  (mt=90). 

24.  A  new  §  85.2220  is  proposed  to  be 
added  to  read  as  follows: 


$85.2220  Preconditioned  two  speed  idle 
teat— EPA  91. 

(a)  General  requirements — (1)  Exhaust 
gas  sampling  algorithm.  The  analysis  of 
exhaust  gas  concentrations  shall  begin 
10  seconds  after  the  applicable  test 
mode  begins.  Exhaust  gas 
concentrations  shall  be  analyzed  at  a 
minimum  rate  of  two  times  per  second. 
The  measured  value  for  pass/ fail 
determinations  shall  be  a  simple 
running  average  of  the  measurements 
taken  over  five  seconds. 

(2)  Pass/fail  determination.  A  pass  or 
fail  determination  shall  be  made  for 
each  applicable  test  mode  based  on  a 
comparison  of  the  short  test  standards 
contained  in  §§  85.2203  and  85.2204, 
and  the  measured  value  for  HC  and  CO 
as  described  in  paragraph  (a)(1)  of  this 
section.  A  vehicle  shall  pass  the  test 
mode  if  any  pair  of  simultaneous  values 
for  HC  and  CO  are  below  or  equal  to  the 
applicable  short  test  standards.  A 
vehicle  shall  fail  the  test  mode  if  the 
values  for  either  HC  or  CO,  or  both,  in 
all  simultaneous  pairs  of  values  are 
above  the  applicable  standards. 

(3)  Void  test  conditions.  The  test  shall 
immediately  end  and  any  exhaust  gas 
measurements  shall  be  voided  if  the 
measured  concentration  of  CO  plus  C02 
falls  below  six  percent  or  the  vehicle’s 
engine  stalls  at  any  time  during  the  test 
sequence. 

(4)  Multiple  exhaust  pipes.  Exhaust 
gas  concentrations  from  vehicle  engines 
equipped  with  multiple  exhaust  pipes 
shall  be  sampled  simultaneously. 

(5)  The  test  shall  be  immediately 
terminated  upon  reaching  the  overall 
maximum  test  time. 

(b)  Test  sequence.  (1)  The  test 
sequence  shall  consist  of  a  first-chance 
test  and  a  second-chance  test  as  follows: 

(1)  The  first-chance  test,  as  described 
under  paragraph  (c)  of  this  section,  shall 
consist  of  a  first-chance  high-speed 
mode  followed  immediately  by  a  first- 
chance  idle  mode. 

(ii)  The  second-chance  test  as 
described  under  paragraph  (d)  of  this 
section  shall  be  performed  only  if  the 
vehicle  fails  the  first-chance  test. 

(2)  The  test  sequence  shall  begin  only 
after  the  following  requirements  are 
met: 

(i)  The  vehicle  shall  be  tested  in  as- 
received  condition  with  the 
transmission  in  neutral  or  park  and  all 
accessories  turned  off.  The  engine  shall 
be  at  normal  operating  temperature  (as 
indicated  by  a  temperature  gauge, 
temperature  lamp,  touch  test  on  the 
radiator  hose,  or  other  visual 
observation  for  overheating). 

(ii)  The  tachometer  shall  be  attached 
to  the  vehicle  in  accordance  with  the 
analyzer  manufacturer’s  instructions. 
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(iii)  The  sample  probe  shall  be 
inserted  into  the  vehicle’s  tailpipe  to  a 
minimum  depth  of  10  inches.  If  the 
vehicle’s  exhaust  system  prevents 
insertion  to  this  depth,  a  tailpipe 
extension  shall  be  used. 

(iv)  The  measured  concentration  of 
CO  plus  CO2  shall  be  greater  than  or 
equal  to  six  percent. 

(c)  First-chance  test.  The  test  timer 
shall  start  (tt=0)  when  the  conditions 
specified  in  paragraph  (b)(2)  of  this 
section  are  met.  The  test  shall  have  an 
overall  maximum  test  time  of  290 
seconds  (tt=290).  The  first-chance  test 
shall  consist  of  a  high-speed  mode 
followed  immediately  by  an  idle  mode. 

(1)  First-chance  high-speed  mode,  (i) 
The  mode  timer  shall  reset  (mt=0)  when 
the  vehicle  engine  speed  is  between 
2200  and  2800  rpm.  If  the  engine  speed 
falls  below  2200  rpm  or  exceeds  2800 
rpm  for  more  than  two  seconds  in  one 
excursion,  or  more  than  six  seconds 
over  all  excursions  within  30  seconds  of 
the  final  measured  value  used  in  the 
pass/fail  determination,  the  measured 
value  shall  be  invalidated  and  the  mode 
continued.  If  any  excursion  lasts  for 
more  than  ten  seconds,  the  mode  timer 
shall  reset  to  zero  (mt=0)  and  timing 
resumed.  The  high-speed  mode  length 
shall  be  90  seconds  elapsed  time 
(mt=90). 

(ii)  The  pass/fail  analysis  shall  begin 
after  an  elapsed  time  of  10  seconds 
(mt=10).  A  pass  or  fail  determination 
shall  be  made  for  the  vehicle  and  the 
mode  shall  be  terminated  as  follows: 

(A)  The  vehicle  shall  pass  the  high¬ 
speed  mode  and  the  mode  shall  be 
terminated  at  an  elapsed  time  of  90 
seconds  (mt=90)  if  any  measured  values 
are  less  than  or  equal  to  the  applicable 
short  test  standards  as  described  in 
paragraph  (a)(2)  of  this  section. 

(B)  The  vehicle  shall  fail  the  high¬ 
speed  mode  and  the  mode  shall  be 
terminated  if  the  requirements  of 
paragraph  (c)(l)(ii)(A)  of  this  section  are 
not  satisfied  by  an  elapsed  time  of  90 
seconds  (mt=90). 

(C)  Optional.  The  vehicle  shall  fail  the 
first-chance  test  and  any  subsequent  test 
shall  be  omitted  if  no  exhaust  gas 
concentration  lower  than  1800  ppm  HC 
is  found  at  an  elapsed  time  of  30 
seconds  (mt=30). 

(2)  First-chance  idle  mode,  (i)  The 
mode  timer  shall  start  (mt=0)  when  the 
vehicle  engine  speed  is  between  350 
and  1100  rpm.  If  the  engine  speed 
exceeds  1100  rpm  or  falls  below  350 
rpm,  the  mode  timer  shall  reset  to  zero 
and  resume  timing.  The  minimum  first- 
chance  idle  mode  length  shall  be 
determined  as  described  in  paragraph 
(c)(2)(ii)  of  this  section.  The  maximum 


first-chance  idle  mode  length  shall  be  90 
seconds  elapsed  time  (mt=90). 

(ii)  The  pass/fail  analysis  shall  begin 
after  an  elapsed  time  of  10  seconds 
(mt=10).  A  pass  or  fail  determination 
shall  be  made  for  the  vehicle  and  the 
mode  shall  be  terminated  as  follows: 

(A)  The  vehicle  shall  pass  the  idle 
mode  and  the  test  shall  be  immediately 
terminated  if,  prior  to  an  elapsed  time 
of  30  seconds  (mt=3C),  measured  values 
are  less  than  or  equal  to  100  ppm  HC 
and  0.5  percent  CO. 

(B)  The  vehicle  shall  pass  the  idle 
mode  and  the  test  shall  be  terminated  at 
the  end  of  an  elapsed  time  of  30  seconds 
(mt=30)  if,  prior  to  that  time,  the  criteria 
of  paragraph  (c)(2)(ii)(A)  of  this  section 
are  not  satisfied,  and  the  measured 
values  are  less  than  or  equal  to  the 
applicable  short  test  standards  as 
described  in  paragraph  (a)(2)  of  this 
section. 

(C)  The  vehicle  shall  pass  the  idle 
mode  and  the  test  shall  be  immediately 
terminated  if,  at  any  point  between  an 
elapsed  time  of  30  seconds  (mt=30)  and 
90  seconds  (mt=90),  the  measured 
values  are  less  than  or  equal  to  the 
applicable  short  test  standards  as 
described  in  paragraph  (a)(2)  of  this 
section. 

(D)  The  vehicle  shall  fail  the  idle 
mode  and  the  test  shall  he  terminated  if 
none  of  the  provisions  of  paragraphs 
(c)(2)(h)  (A),  (B),  and  (C)  of  this  section 
is  satisfied  by  an  tdapsed  time  of  90 
seconds  (mt=90) 

(d)  Second-chance  test.  (1)  If  the 
vehicle  fails  either  mode  of  the  first- 
chance  test,  the  test  timer  shall  reset  to 
zero  (tt=0)  and  a  second-chance  test 
shall  commence.  The  second-chance 
test  shall  be  performed  based  on  the 
first-chance  tesL  failure  mode  or  modes 
as  follows: 

(i)  If  the  vehicle  failed  only  the  first- 
chance  high-speed  mode,  the  second- 
chance  test  shall  consist  of  a  second- 
chance  high-speed  mode  as  described  in 
paragraph  (d)(2)  of  this  section.  The 
overall  maximum  test  time  shall  be  280 
seconds  (tt=280). 

(ii)  If  the  vehicle  failed  only  the  first- 
chance  idle  mode,  the  second-chance 
test  shall  consist  of  a  second-chance 
pre-conditioning  mode  followed 
immediately  by  a  second-chance  idle 
mode  as  described  in  paragraphs  (d)  (3) 
and  (4)  of  this  section.  The  overall 
maximum  test  time  shall  be  425  seconds 
(tt=425). 

(iii)  If  both  the  first-chance  high-speed 
mode  and  first-chance  idle  mode  were 
failed,  the  second-chance  test  shall 
consist  of  the  second-chance  high-speed 
mode  followed  immediately  by  the 
second-chance  idle  mode  as  described 
in  paragraphs  (d)  (2)  and  (4)  .  However, 


if  during  this  second-chance  procedure 
the  vehicle  fails  the  second-chance 
high-speed  mode,  then  the  second- 
chance  idle  mode  may  be  eliminated. 

The  overall  maximum  test  time  shall  be 
425  seconds  (tt=425). 

(2)  Second-chance  high-speed  mode. 

(i)  Ford  Motor  Company  and  Honda 
vehicles.  The  engines  of  1981-1986 
Ford  Motor  Company  vehicles  and 
1984-1985  Honda  Preludes  shall  be 
shut  off  for  not  more  than  10  seconds 
and  then  shall  be  restarted.  The  probe 
may  be  removed  from  the  tailpipe  or  the 
sample  pump  turned  off  if  necessary  to 
reduce  analyzer  fouling  during  the 
restart  procedure.  This  procedure 
should  not  be  used  for  other  vehicles. 

(ii)  The  mode  timer  shall  reset  (mt=0) 
when  the  vehicle  engine  speed  is 
between  2200  and  2800  rpm.  If  the 
engine  speed  falls  below  2200  rpm  or 
exceeds  2800  rpm  for  more  than  two 
seconds  in  one  excursion,  or  more  than 
six  seconds  over  all  excursions  within 
30  seconds  of  the  final  measured  value 
used  in  the  pass/fail  determination,  the 
measured  value  shall  be  invalidated  and 
the  mode  continued.  The  minimum 
second-chance  high-speed  mode  length 
shall  be  determined  as  described  in 
paragraphs  (d)(2)  (iii)  and  (iv)  of  this 
section.  If  any  excursion  lasts  for  more 
than  ten  seconds,  the  mode  timer  shall 
reset  to  zero  (mt=0)  and  timing  resumed. 
The  maximum  second-chance  high.- 
speed  mode  length  shall  be  180  seconds 
elapsed  time  (mt=180). 

(iii)  In  the  case  where  the  second- 
chance  high-speed  mode  is  not  followed 
by  the  second-chance  idle  mode,  the 
pass/fail  analysis  shall  begin  after  an 
elapsed  time  of  10  seconds  (mt=10).  A 
pass  or  fail  determination  shall  be  made 
for  the  vehicle  and  the  mode  shall  be 
terminated  as  follows: 

(A)  The  vehicle  shall  pass  the  high¬ 
speed  mode  and  the  test  shall  be 
immediately  terminated  if,  prior  to  an 
elapsed  time  of  30  seconds  (mt=30), 
measured  values  are  less  than  or  equal 
to  1 00  ppm  HC  and  0.5  percent  CO. 

(B)  The  vehicle  shall  pass  the  high¬ 
speed  mode  and  the  test  shall  be 
terminated  if  at  the  end  of  an  elapsed 
time  of  30  seconds  (mt=30)  if,  prior  to 
that  time,  the  criteria  of  paragraph 
(d)(2)(iii)(A)  of  this  section  are  not 
satisfied,  and  the  measured  values  are 
less  than  or  equal  to  the  applicable  short 
test  standards  as  described  in  paragraph 
(a)(2)  of  this  section. 

(C)  The  vehicle  shall  pass  the  high¬ 
speed  mode  and  the  test  shall  be 
immediately  terminated  if,  at  any  point 
between  an  elapsed  time  of  30  seconds 
(mt=30)  and  180  seconds  (mt=180),  the 
measured  values  are  less  than  or  equal 
to  the  applicable  short  test  standards  as 
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described  in  paragraph  (a)(2)  of  this 
section. 

(D)  The  vehicle  shall  fail  the  high¬ 
speed  mode  and  the  test  shall  be 
terminated  if  none  of  the  provisions  of 
paragraphs  (d)(2)(iii)  (A),  (B),  and  (C)  of 
this  section  is  satisfied  by  an  elapsed 
time  of  180  seconds  (mt=180). 

(iv)  In  the  case  where  the  second- 
chance  high-speed  mode  is  followed  by 
the  second-chance  idle  mode,  the  pass/ 
fail  analysis  shall  begin  after  an  elapsed 
time  of  10  seconds  (mt=10).  A  pass  or 
fail  determination  shall  be  made  for  the 
vehicle  and  the  mode  shall  be 
terminated  as  follows: 

(A)  The  vehicle  shall  pass  the  high¬ 
speed  mode  and  the  mode  shall  be 
terminated  at  the  end  of  an  elapsed  time 
of  180  seconds  (mt=180)  if  any 
measured  values  are  less  than  or  equal 
to  the  applicable  short  test  standards  as 
described  in  paragraph  (a)(2)  of  this 
section. 

(B)  The  vehicle  shall  fail  the  high¬ 
speed  mode  and  the  mode  shall  be 
terminated  if  paragraph  (d)(2)(iv)(A)  of 
this  section  is  not  satisfied  by  an 
elapsed  time  of  180  seconds  (mt=180). 

(3)  Second-chance  preconditioning 
mode.  The  mode  timer  shall  start  (mt=0) 
when  engine  speed  is  between  2200  and 
2800  rpm.  The  mode  shall  continue  for 
an  elapsed  time  of  180  seconds 
(mt=180) .  If  the  engine  speed  falls 
below  2200  rpm  or  exceeds  2800  rpm 
for  more  than  five  seconds  in  any  one 
excursion,  or  15  seconds  over  all 
excursions,  the  mode  timer  shall  reset  to 
zero  and  resume  timing. 

(4)  Second-chance  idle  mode,  (i)  Ford 
Motor  Company  and  Honda  vehicles. 

The  engines  of  1981-1986  Ford  Motor 
Company  vehicles  and  1984-1985 
Honda  Preludes  shall  be  shut  off  for  not 
more  than  10  seconds  and  then  shall  be 
restarted.  The  probe  may  be  removed 
from  the  tailpipe  or  the  sample  pump 
turned  off  if  necessary  to  reduce 
analyzer  fouling  during  the  restart 
procedure.  This  procedure  should  not 
be  used  for  other  vehicles. 

(ii)  The  mode  timer  shall  start  (mt=0) 
when  the  vehicle  engine  speed  is 
between  350  and  1100  rpm.  If  the 
engine  speed  exceeds  1100  rpm  or  falls 
below  350  rpm  the  mode  timer  shall 
reset  to  zero  and  resume  timing.  The 
minimum  second-chance  idle  mode 
length  shall  be  determined  as  described 
in  paragraph  (d)(4)(iii)  of  this  section. 
The  maximum  second-chance  idle  mode 
length  shall  be  90  seconds  elapsed  time 
(mt=90). 

(iii)  The  pass/fail  analysis  shall  begin 
after  an  elapsed  time  of  10  seconds 
(mt=10).  A  pass  or  fail  determination 
shall  be  made  for  the  vehicle  and  the 
mode  shall  be  terminated  as  follows: 


(A)  The  vehicle  shall  pass  the  second- 
chance  idle  mode  and  the  test  shall  be 
immediately  terminated  if,  prior  to  an 
elapsed  time  of  30  seconds  (mt=30), 
measured  values  are  less  than  or  equal 
to  lOOppm  HC  and  0.5  percent  CO. 

(B)  Tne  vehicle  shall  pass  the  second- 
chance  idle  mode  and  the  test  shall  be 
terminated  at  the  end  of  an  elapsed  time 
of  30  seconds  (mt=30)  if,  prior  to  that 
time,  the  criteria  of  paragraph 
(d)(4)(iii)(A)  of  this  section  are  not 
satisfied,  and  the  measured  values  ere 
less  than  or  equal  to  the  applicable  short 
test  standards  as  described  in  paragraph 

(a) (2)  of  this  section. 

(C)  The  vehicle  shall  pass  the  second- 
chance  idle  mode  and  the  test  shall  be 
immediately  terminated  if,  at  any  point 
between  an  elapsed  time  of  30  seconds 
(mt=30)  and  90  seconds  (mt=90), 
measured  values  are  less  than  or  equal 
to  the  applicable  short  test  standards 
described  in  paragraph  (a)(2)  of  this 
section.  L 

(D)  The  vehicle  shall  fail  the  second- 
chance  idle  mode  and  the  test  shall  be 
terminated  if  none  of  the  provisions  of 
paragraphs  (d)(4)(iii)  (A),  (B),  and  (C)  of 
this  section  is  satisfied  by  an  elapsed 
time  of  90  seconds  (mt=90). 

25.  The  newly  designated  §  85.2224  is 
proposed  to  be  amended  by  revising  the 
section  heading  by  redesignating 
paragraphs  (a)  through  (b)  as  paragraphs 

(b)  through  (c)  and  adding  a  new 
paragraph  (a)  to  read  as  follows: 

§85.2224  Exhaust  analysis  system— EP A 
81. 

(a)  Applicability.  The  requirements  of 
this  subsection  shall  apply  to  short  tests 
conducted  under  Emissions 
Performance  Warranty  through 
December  31, 1993.  The  requirements  of 
§  85.2225  shall  apply  concurrently  until 
December  31, 1993,  except  for  1993  and 
earlier  model  year  vehicles  or  engines  in 
a  state  where  the  Administrator  has 
approved  a  SIP  revision  providing  for 
implementation  of  test  procedures  as 
described  in  §§85.2213,  85.2215, 
85.2217,  85.2218,  85.2219,  or  85.2220  as 
of  a  later  date  (not  to  exceed  December 
31, 1995)  as  part  of  an  expeditious 
transition  to  more  sophisticated  testing 
equipment  or  a  high-volume  test  only 
inspection  network,  after  which  the 
requirements  of  §  85.2225  shall  solely  be 
in  effect. 

***** 

26.  A  new  §  85.2225  is  proposed  to  be 
added  to  read  as  follows: 

§  85.2225  Steady  state  test  exhaust 
analysis  system — EPA  91. 

(a)  Applicability.  (1)  General  calendar 
year  applicability.  The  requirements  of 
this  section  shall  apply  to  short  tests 


conducted  under  Emission  Performance 
Warranty.  The  requirements  of 
§  85.2224  shall  apply  concurrently 
through  December  31, 1993,  except  as 
allowed  under  paragraph  (a)(2)  of  this 
section,  after  which  the  requirements  of 
this  section  shall  solely  be  in  effect. 

(2)  Special  calendar  and  model  year 
applicability.  The  requirements  of 
§  85.2224  shall  apply  concurrently  for 
tests  conducted  under  Emission 
Performance  Warranty  on  1993  and 
earlier  model  year  vehicles  or  engines  in 
states  where  the  Administrator  has 
approved  a  SIP  revision  providing  for 
implementation  of  test  procedures  as 
described  in  §§85.2213,  85.2215, 

85.2217,  85.2218,  85.2219,  or  85.2220 
no  later  than  December  31, 1995,  as  part 
of  an  expeditious  transition  to  more 
sophisticated  testing  equipment  or  a 
high-volume  test  only  inspection 
network,  after  which  the  requirements 
of  this  section  shall  solely  be  in  effect. 

(b)  Sampling  System — ( 1 )  General 
requirements.  The  sampling  system  for 
steady  state  short  tests  shall,  at  a 
minimum,  consist  of  a  tailpipe  probe,  a 
flexible  sample  line,  a  water  removal 
system,  particulate  trap,  sample  pump, 
flow  control  components,  tachometer  or 
dynamometer,  analyzers  for  HC,  CO, 
and  C02,  and  digital  displays  for 
exhaust  concentrations  of  HC,  CO,  and 
C02  and  engine  rpm.  Materials  that  are 
in  contact  with  the  gases  sampled  shall 
not  contaminate  or  change  the  character 
of  the  gases  to  be  analyzed,  including 
gases  from  alcohol  fueled  vehicles.  The 
probe  shall  be  capable  of  being  inserted 
to  a  depth  of  at  least  ten  inches  into  the 
tailpipe  of  the  vehicle  being  tested,  or 
into  an  extension  boot  if  one  is  used.  A 
digital  display  for  dynamometer  speed 
and  load  shall  be  included  if  the  test 
procedures  described  in  §85.2217  or 
§  85.2219  are  conducted.  Minimum 
specifications  for  optional  NO  and  O2 
analyzers  are  also  described  in  this 
section.  The  analyzer  system  shall  be 
able  to  test,  as  specified  in  §  85.2213, 

§  85.2215,  §  85.2217,  §  85.2218, 

§  85.2219,  and  §  85.2220  all  model 
vehicles  in  service  at  the  time  of  sale  of 
the  analyzer. 

(2)  Temperature  Operating  Range. 

The  sampling  system  and  all  associated 
hardware  shall  be  of  a  design  certified 
to  operate  within  the  performance 
specifications  described  in  paragraph  (c) 
of  this  section  in  ambient  air 
temperatures  ranging  from  41  to  110 
degrees  Fahrenheit.  The  analyzer  system 
shall,  where  necessary,  include  features 
to  keep  the  sampling  system  within  the 
specified  range. 

(3)  Humidity  Operating  Range.  The 
sampling  system  and  all  associated 
hardware  shall  be  of  a  design  certified 
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to  operate  within  the  performance 
specifications  described  in  paragraph  (c) 
of  this  section  at  a  minimum  of  80 
percent  relative  humidity  throughout 
the  required  temperature  range. 

(4)  Barometric  Pressure 
Compensation.  Barometric  pressure 
compensation  shall  be  provided. 
Compensation  shall  be  made  for 
elevations  up  to  6000  feet  (above  mean 
sea  level) .  At  any  given  altitude  and 
ambient  conditions  specified  in 
paragraphs  (b)  (2)  and  (3)  of  this  section, 
errors  due  to  barometric  pressure 
changes  of  ±2  inches  of  mercury  shall 
not  exceed  the  accuracy  limits  specified 
in  paragraph  (c)  of  this  section. 

(5)  Dual  Sample  Probe  Requirements. 
When  testing  a  vehicle  with  dual 
exhaust  pipes,  a  dual  sample  probe  of  a 
design  certified  by  the  analyzer 
manufacturer  to  provide  equal  flow  in 
each  leg  shall  be  used.  The  equal  flow 
requirement  is  considered  to  be  met  if 
the  flow  rate  in  each  leg  of  the  probe  has 


been  measured  under  two  sample  pump 
flow  rates  (the  normal  rate  and  a  rate 
equal  to  the  onset  of  low  flow),  and  if 
the  flow  rates  in  each  of  the  legs  are 
found  to  be  equal  to  each  other  (within 
15%  of  the  flow  rate  in  the  leg  having 
lower  flow). 

(6)  Sy'stem  Lockout  During  Warm-up. 
Functional  operation  of  the  gas 
sampling  unit  shall  remain  disabled 
through  a  system  lockout  until  the 
instrument  meets  stability  and  warm-up 
requirements.  The  instrument  shall  be 
considered  “warmed-up”  when  the  zero 
and  span  readings  for  HC,  CO,  and  CO2 
have  stabilized,  within  ±3%  of  the  full 
range  of  low  scale,  for  five  minutes 
without  adjustment. 

(7)  Electromagnetic  Isolation  and 
Interference.  Electromagnetic  signals 
found  in  an  automotive  service 
environment  shall  not  cause 
malfunctions  or  changes  in  the  accuracy 
in  the  electronics  of  the  analyzer 
system.  The  instrument  design  shall 


ensure  that  readings  do  not  vary  as  a 
result  of  electromagnetic  radiation  and 
induction  devices  normally  found  in  the 
automotive  service  environment, 
including  high  energy  vehicle  ignition 
systems,  radio  frequency  transmission 
radiation  sources,  and  building 
electrical  systems. 

(8)  Vibration  and  Shock  Protection. 
System  operation  shall  be  unaffected  by 
the  vibration  and  shock  encountered 
under  the  normal  operating  conditions 
encountered  in  an  automotive  service 
environment. 

(9)  Propane  Equivalency  Factor.  The 
PEF  shall  be  displayed  in  a  manner  that 
enables  it  to  be  viewed  conveniently, 
while  permitting  it  to  be  altered  only  by 
personnel  specifically  authorized  to  do 
so. 

(c)  Analyzers — (1)  Accuracy.  The 
analyzers  shall  be  of  a  design  certified 
to  meet  the  following  accuracy 
requirements  when  calibrated  to  the 
span  points  specified  in  §  85.2233(e)(2): 


Channel 

Range 

Accuracy 

Noise 

Repeatability 

HC,  ppm  as  hexane . 

(MOO 

±12 

6 

8 

401-1000 

±30 

10 

15 

1001-2000 

±80 

20 

30 

CO  % 

0-2.00 

±0.06 

0.02 

0.03 

2.01-5.00 

±0.15 

0.06 

0.08 

5.01-9.99 

±0.40 

0.10 

0.15 

CO-,  % . 

0-4.0 

±0.6 

0.2 

0.3 

4.1-14.0 

±0.5 

0.2 

0.3 

14.1-16.0 

±0.6 

0.2 

0.3 

0-1000 

±32 

16 

20 

1001-2000 

±60 

25 

30 

2001-400 

±120 

50 

60 

1 

' 

. 

(2)  Minimum  Analyzer  Display 
Resolution.  The  analyzer  electronics 
shall  have  sufficient  resolution  to 
achieve  the  following: 

HC  1  ppm  HC  as  hexane 
CO  0.01%  CO 
co2  0.1%  co2 

NO  1  ppm  NO 
RPM  1  rpm 

(3)  Response  Time.  The  response  time 
from  the  probe  to  the  display  for  HC, 

CO,  and  CO2  analyzers  shall  not  exceed 
eight  seconds  to  90%  of  a  step  change 
in  input.  For  NO  analyzers,  the  response 
time  shall  not  exceed  twelve  seconds  to 
90%  of  a  step  change  in  input. 

(4)  Display  Refresh  Rate.  Dynamic 
information  being  displayed  shall  be 
refreshed  at  a  minimum  rate  of  twice 
per  second. 

(5)  Interference  Effects.  The 
interference  effects  for  noninterest  gases 
shall  not  exceed  ±10  ppm  for 
hydrocarbons,  ±0.05  percent  for  carbon 
monoxide,  ±0.20  percent  for  carbon 
dioxide,  ajid  +20  ppm  for  oxides  of 
nitrogen. 


(6)  Low  Flow  Indication.  The  analyzer 
shall  provide  an  indication  when  the 
sample  flow  is  below  the  acceptable 
level.  The  sampling  system  shall  be 
equipped  with  a  flow  meter  (or 
equivalent)  that  shall  indicate  sample 
flow  degradation  when  meter  error 
exceeds  three  percent  of  full  scale,  or 
causes  system  response  time  to  exceed 
13  seconds  to  90  percent  of  a  step 
change  in  input,  whichever  is  less. 

(7)  Engine  Speed  Detection.  The 
analyzer  shall  utilize  a  tachometer 
capable  of  detecting  engine  speed  in 
revolutions  per  minute  (rpm)  with  a  0.5 
second  response  time  and  an  accuracy 
of  ±3%  of  the  true  rpm. 

(8)  Test  and  mode  timers.  The 
analyzer  shall  be  capable  of 
simultaneously  determining  the  amount 
of  time  elapsed  in  a  test,  and  in  a  mode 
within  that  test. 

(9)  Sample  rate.  The  analyzer  shall  be 
capable  of  measuring  exhaust 
concentrations  of  gases  specified  in  this 
section  at  a  minimum  rate  of  twice  per 
second. 


(d)  Demonstration  of  conformity.  The 
analyzer  shall  be  demonstrated  to  meet 
the  requirements  of  this  section  and  to 
be  capable  of  being  maintained  as 
required  in  §  85.2233  to  the  satisfaction 
of  the  inspection  program  manager, 
through  acceptance  testing  procedures. 

27.  The  newly  designated  §85.2229  is 
proposed  to  be  emended  by  revising  the 
section  heading,  by  redesignating 
paragraphs  (a)  through  (b)  as  paragraphs 
(b)  through  (c)  and  adding  a  new 
paragraph  (a)  to  read  as  follows: 

§85.2229  Dynamometer — EPA81. 

(a)  Applicability— (1)  General 
calendar  year  applicability.  The 
requirements  of  this  section  shall  apply 
to  short  tests  conducted  under  Emission 
Performance  Warranty  through 
December  31, 1993,  except  as  allowed 
under  paragraph  (a)(2)  of  this  section. 
The  requirements  of  §  85.2230  shall 
apply  concurrently. 

(2)  Special  calendar  and  model  year 
applicability.  The  requirements  of  this 
section  shall  apply  to  tests  conducted 
under  Emission  Performance  Warranty 
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on  1993  and  earlier  model  year  vehicles 
or  engines  in  states  where  the 
Administrator  has  approved  a  SIP 
revision  providing  for  implementation 
of  test  procedures  as  described  in 
§§85.2213,  85.2215,  85.2217,  85.2218. 
85.2219,  or  85.2220  no  later  than 
December  31, 1995,  as  part  of  an 
expeditious  transition  to  more 
sophisticated  testing  equipment  or  a 
high-volume  test  only  inspection 
network.  The  requirements  of  §  85.2230 
shall  apply  concurrently. 
***** 

28.  A  new  §  85.2230  is  proposed  to  be 
added  to  read  as  follows: 

§  85.2230  Steady  state  test 
dynamometer — EPA  91. 

(a)  Applicability — (1)  General 
calendar  year  applicability.  The 
requirements  of  this  section  shall  apply 
to  short  tests  conducted  under  Emission 
Performance  Warranty.  The 
requirements  of  §  85.2229  shall  apply 
concurrently  through  December  31, 

1993,  except  as  allowed  under 
paragraph  (a)(2)  of  this  section,  after 
which  the  requirements  of  this  section 
shall  solely  be  in  effect. 

(2)  Special  calendar  and  model  year 
applicability.  The  requirements  of 
§  85.2229  shall  apply  concurrently  for 
tests  conducted  under  Emission 
Performance  Warranty  on  1993  and 
earlier  model  year  vehicles  or  engines  in 
states  where  the  Administrator  has 
approved  a  SIP  revision  providing  for 
implementation  of  test  procedures  as 
described  in  §§85.2213,  85.2215, 
85.2217,  85.2218,  85.2219,  or  85.2220 
no  later  than  December  31, 1995,  as  part 
of  an  expeditious  transition  to  more 
sophisticated  testing  equipment  or  a 
high-volume  test  only  inspection 
network,  after  which  the  requirements 
of  this  section  shall  solely  be  in  effect. 

(b)  The  chassis  dynamometer  for 
steady  state  short  tests  shall  provide  the 
following  capabilities: 

(1)  Power  absorption.  The 
dynamometer  shall  be  capable  of 
applying  a  load  to  the  vehicle’s  driving 
tire  surfaces  at  the  horsepower  and 
speed  levels  specified  in  paragraph  (c). 

(2)  Short-term  stability.  Power 
absorption  at  constant  speed  shall  not 
drift  more  than  ±0.5  horsepower  (hp) 
during  any  single  test  mode. 

(3)  Roll  weight  capacity.  The 
dynamometer  shall  be  capable  of 
supporting  a  driving  axle  weight  up  to 
four  thousand  (4,000)  pounds  or  greater. 

(4)  Between  roll  wheel  lifts.  These 
shall  be  controllable  and  capable  of 
lifting  a  minimum  of  four  thousand 
(4,000)  pounds. 

(5)  Roll  brakes.  Both  rolls  shall  be 
locked  when  the  wheel  lift  is  up. 


(6)  Speed  indications.  The 
dynamometer  speed  display  shall  have 
a  range  of  0-60  mph,  and  a  resolution 
and  accuracy  of  at  least  1  mph. 

(7)  Safety  interlock.  A  roll  speed 
sensor  and  safety  interlock  circuit  shall 
be  provided  which  prevents  the 
application  of  the  roll  brakes  and 
upward  lift  movement  at  any  roll  speed 
above  0.5  mph. 

(c)  The  dynamometer  shall  produce 
the  load  speed  relationships  specified  in 
§85.2216  and  §85.2219. 

29.  The  newly  designated  §  85.2232  is 
proposed  to  be  amended  by  revising  the 
section  heading,  redesignating 
paragraphs  (a)  through  (e)  as  paragraphs 
(b)  through  (f),  adding  a  new  paragraph 
(a),  and  revising  paragraph  (f)(1)  to  read 
as  follows: 

§  85.2232  Calibrations,  adjustments — EPA 
81. 

(a)  Applicability— [1)  General 
calendar  year  applicability.  The 
requirements  of  this  section  shall  apply 
to  short  tests  conducted  under  Emission 
Performance  Warranty  through 
December  31, 1993,  except  as  allowed 
under  paragraph  (a)(2)  of  this  section. 
The  requirements  of  §  85.2233  shall 
apply  concurrently. 

(2)  Special  calendar  and  model  year 
applicability.  The  requirements  of  this 
section  shall  apply  to  tests  conducted 
under  Emission  Performance  Warranty 
on  1993  and  earlier  model  year  vehicles 
or  engines  in  states  where  the 
Administrator  has  approved  a  SIP 
revision  providing  for  implementation 
of  test  procedures  as  described  in 
§§85.2213,  85.2215,  85.2217,  85.2218, 
85.2219,  or  85.2220  no  later  than 
December  31, 1995,  as  part  of  an 
expeditious  transition  to  more 
sophisticated  testing  equipment  or  a 
high-volume  test  only  inspection 
network.  The  requirements  of  §  85.2233 
shall  apply  concurrently. 
***** 

(f)  *  *  * 

(1)  Gas  span  check.  Within  one  week 
of  the  test,  the  analyzers  shall  have  been 
spanned  using  calibration  gases  which 
met  the  requirements  in  paragraph  (e)(4) 
of  this  section  and  shall  not  have  been 
readjusted  since  to  a  non-conforming 
gas.  If  the  analyzer  reads  the  span  gas 
within  2%  of  the  span  gas  value  or 
within  .05%  of  the  CX)  and  6  ppm  HC 
(use  the  larger  of  the  two  tolerances), 
then  no  adjustment  of  the  analyzer  is 
needed.  For  this  check  the  span  gas  may 
be  introduced  either  through  the 
calibration  port  (if  so  equipped)  or 
through  the  probe.  This  paragraph  does 
not  prevent  those  who  wish  to  always 


adjust  the  analyzer  to  the  exact  span 
value  from  doing  so. 
***** 

30.  A  new  §  85.2233  is  proposed  to  be 
added  to  read  as  follows: 

§  85.2233  Steady  state  test  equipment 
calibrations,  adjustments — EPA  91. 

(a)  Applicability — (1)  General 
calendar  year  applicability.  The 
requirements  of  this  section  shall  apply 
to  short  tests  conducted  under  Emission 
Performance  Warranty.  The 
requirements  of  §85.2232  shall  apply 
concurrently  through  December  31, 

1993,  except  as  allowed  under 
paragraph  (a)(2)  of  this  section,  after 
which  the  requirements  of  this  section 
shall  solely  be  in  effect. 

(2)  Special  calendar  and  model  year 
applicability.  The  requirements  of 
§  85.2232  shall  apply  concurrently  for 
tests  conducted  under  Emission 
Performance  Warranty  on  1993  and 
earlier  model  year  vehicles  or  engines  in 
states  where  the  Administrator  has 
approved  a  SIP  revision  providing  for 
implementation  of  test  procedures  as 
described  in  §§85.2213,  85.2215, 
85.2217,  85.2218,  85.2219,  or  85.2220 
no  later  than  December  31, 1995,  as  part 
of  an  expeditious  transition  to  more 
sophisticated  testing  equipment  or  a 
high-volume  test  only  inspection 
network,  after  which  the  requirements 
of  this  section  shall  solely  be  in  effect. 

(b)  Equipment  shall  be  calibrated  in 
accordance  with  the  manufacturers’ 
instructions. 

(c)  Prior  to  each  test — (1) 

Hydrocarbon  Hang-up  Check. 
Immediately  prior  to  each  test  the 
analyzer  shall  automatically  perform  a 
hydrocarbon  hang-up  check.  If  the  HC 
reading,  when  the  probe  is  sampling 
ambient  air,  exceeds  20  ppm,  the  system 
shall  be  purged  with  clean  air  or  zero 
gas.  If  HC  hang-up  does  not  drop  below 
20  ppm  within  150  seconds  the  analyzer 
shall  lock  out  from  testing. 

(2)  Automatic,  Zero  and  Span.  The 
analyzer  shall  conduct  an  automatic 
zero  and  span  check  prior  to  each  test. 
The  span  check  shall  include  the  HC, 
CO,  and  CO2  channels,  and  the  NO  and 
02  channels,  if  present.  If  zero  and/or 
span  drift  cause  the  signal  levels  to 
move  beyond  the  adjustment  range  of 
the  analyzer,  it  shall  lock  out  from 
testing. 

(3)  Low  Flow.  The  system  shall  lock 
out  from  testing  if  sample  flow  is  below 
the  acceptable  level  as  defined  in 

§  85.2225(c)(6) 

(d)  Daily  Checks.  A  system  leak  check 
shall  be  performed  within  twenty-four 
hours  before  the  test  and  may  be 
performed  in  conjunction  with  the  gas 
calibration  described  in  paragraph  (e)(1) 
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of  this  section.  If  a  leak  check  is  not 
performed  within  the  preceding  twenty- 
four  hours,  or  if  the  analyzer  fails  the 
leak  check,  the  analyzer  shall  lock  out 
from  testing.  The  leak  check  shall  be  a 
procedure  demonstrated  to  effectively 
check  the  sample  hose  and  probe  for 
leaks  and  shall  be  performed  in 
accordance  with  good  engineering 
practices.  An  error  of  more  than  ±3%  of 
the  reading  using  low  range  span  gas 
shall  cause  the  analyzer  to  lock  out  from 
testing  and  shall  require  repair  of  leaks. 

{e}- Every  Seventy-Two  Hours — (1)  Gas 
Calibration,  The  analyzer  shall 
automatically  require  and  successfully 
pass  a  gas  calibration  for  HC,  CO,  and 
CO2  within  seventy-two  hours  before 
the  test.  Gas  calibration  shall  be 
accomplished  by  introducing  gas  that 
meets  the  requirements  of  paragraph 

(e)(3)  of  this  section  into  the  analyzer 
through  the  calibration  port.  If  the 
analyzer  reads  the  span  gas  within  the 
allowable  tolerance  range  (i.e.,  the 
square  root  of  the  sum  of  the  span  gas 
tolerance  described  in  paragraph  (e)(3) 
of  this  section  and  the  calibration 
tolerance,  which  shall  be  equivalent  to 
the  accuracy  specifications  set  forth  in 
§  85.2225(c)(1)  at  both  of  the  required 
span  points),  no  adjustment  of  the 
analyzer  is  necessary.  The  gas 
calibration  procedure  shall  correct 
readings  that  exceed  the  allowable 
tolerance  range  to  the  center  of  the 
allowable  tolerance  range.  The  pressure 
in  the  sample  cell  shall  be  the  same 
with  the  calibration  gas  flowing  during 
calibration  as  with  the  sample  gas 
flowing  during  sampling.  If  the  system 
is  not  calibrated,  or  the  system  fails  the 
calibration  check,  the  analyzer  shall 
lock  out  from  testing. 

(2)  Span  Points.  A  two  point  gas 
calibration  procedure  shall  be  followed. 
The  span  shall  be  accomplished  at  one 
of  the  following  pairs  of  span  points: 

(i)  300  ppm  propane  (HC) 

1.0%  carbon  monoxide  (CO) 

6.0%  carbon  dioxide  (CO2) 

1000  ppm  nitric  oxide  (if  equipped 
with  NO) 

1200  ppm  propane  (HC) 

4.0%  carbon  monoxide  (CO) 

12.0%  carbon  dioxidq  (C02) 

3000  ppm  nitric  oxide  (if  equipped 
with  NO) 

(ii)  0  ppm  propane 
0.0%  carbon  monoxide 
0.0%  carbon  dioxide 

0  ppm  nitric  oxide  (if  equipped  with 
NO) 

600  ppm  propane  (HC) 

I. 6%  carbon  monoxide  (CO) 

II. 0%  carbon  dioxide  (CO?) 

1200  ppm  nitric  oxide  (if  equipped 
with  NO) 


(3)  Span  Gases.  The  span  gases  used 
for  the  gas  calibration  shall  be  traceable 
to  National  Institute  of  Standards  and 
Technology  (NIST)  standards  ±2%,  and 
shall  be  within  two  percent  of  the  span 
points  specified  in  paragraph  (e)(2)  of 
this  section.  Zero  gases  shall  conform  to 
the  specifications  given  in  §  86.114- 
79(a)(5)  of  this  chapter. 

(f)  Monthly  Check.  Within  one  month 
preceding  each  loaded  test,  the  accuracy 
of  the  roll  speed  indicator  shall  be 
verified  and  the  dynamometer  shall  be 
checked  for  proper  power  absorber 
settings. 

(g)  Semi-annual  Check.  Within  six 
months  preceding  each  loaded  test,  the 
road-load  response  of  the  variable-curve 
dynamometer  or  the  frictional  power 
absorption  of  the  dynamometer  shall  be 
checked  by  a  coastdown  procedure 
similar  to  that  described  in  §  86.138-78. 
The  check  shall  be  done  at  30  mph,  and 
a  power  absorption  load  setting  to 
generate  a  total  horsepower  of  4.1  hp. 
The  actual  coastdown  time  from  45  mph 
to  15  mph  shall  be  within  ±1  second  of 
the  time  calculated  by  the  following 
equation: 

0.0508*w 

Coast  Down  Time=  - 

HP 

where  W  is  the  total  inertia  weight  as 
represented  by  the  weight  of  the  rollers 
(excluding  free  rollers),  and  any  inertia 
flywheels  used,  measured  in  pounds.  If 
the  coastdown  time  is  not  within  the 
specified  tolerance  the  dynamometer 
shall  be  taken  out  of  service  and 
corrective  action  shall  be  taken. 

(h)  Other  Checks.  In  addition  to  the 
above  periodic  checks,  these  shall  also 
be  used  to  verify  system  performance 
under  the  following  special 
circumstances. 

(1)  Gas  Calibration.  Each  time  the 
analyzer  electronic  or  optical  systems 
are  repaired  or  replaced,  a  gas 
calibration  shall  be  performed  prior  to 
returning  the  unit  to  service. 

(2)  Leak  Checks.  Each  time  the  sample 
line  integrity  is  broken,  a  leak  check 
shall  be  performed  prior  to  testing. 

31.  The  newly  designated  §85.2237  is 
proposed  to  be  amended  by  revising  the 
section  heading,  by  redesignating 
paragraphs  (a)  through  (c)  as  paragraphs 
(b)  through  (d)  and  adding  a  new 
paragraph  (a)  to  read  as  follows: 

§85.223  Test  report— £P A  81. 

(a)  Applicability — (1)  General 
calendar  year  applicability.  The 
requirements  of  this  section  shall  apply 
to  short  tests  conducted  under  Emission 
Performance  Warranty  through 
December  31, 1993,  except  as  allowed 


under  paragraph  (a)  (2)  of  this  section. 
The  requirements  of  §  85.2238  shall 
apply  concurrently. 

(2)  Special  calendar  and  model  year 
applicability.  The  requirements  of  this 
section  shall  apply  to  tests  conducted 
under  Emission  Performance  Warranty 
on  1993  and  earlier  model  year  vehicles 
or  engines  in  states  where  the 
Administrator  has  approved  a  SIP 
revision  providing  for  implementation 
of  test  procedures  as  described  in 
§§  85.2213,  85.2215,  85.2217,  85.2218, 
85.2219,  or  85.2220  no  later  than 
December  31, 1995,  as  part  of  an 
expeditious  transition  to  more 
sophisticated  testing  equipment  or  a 
high-volume  test  only  inspection 
network.  The  requirements  of  §  85.2238 
shall  apply  concurrently. 
***** 

32.  A  new  §  85.2238  is  proposed  to  be 
added  to  read  as  follows: 

§85.2238  Teat  report— EP A  91. 

(a)  Applicability — (1)  General 
calendar  year  applicability.  The 
requirements  of  this  section  shall  apply 
to  short  tests  conducted  under  Emission 
Performance  Warranty.  The 
requirements  of  §  85.2237  shall  apply 
concurrently  through  December  31, 

1993,  except  as  allowed  under 
paragraph  (a)  (2)  of  this  section,  after 
which  the  requirements  of  this  section 
shall  solely  be  in  effect. 

(2)  Special  calendar  and  model  year 
applicability.  The  requirements  of 
§  85.2237  shall  apply  concurrently  for 
tests  conducted  under  Emission 
Performance  Warranty  on  1993  and 
earlier  model  year  vehicles  or  engines  in 
states  where  the  Administrator  has 
approved  a  SIP  revision  providing  for 
implementation  of  test  procedures  as 
described  in  §§  85.2213,  85.2215, 
85.2217,  85.2218,  85.2219,  or  85.2220 
no  later  than  December  31, 1995,  as  part 
of  an  expeditious  transition  to  mere 
sophisticated  testing  equipment  or  a 
high-volume  test  only  inspection 
network,  after  which  the  requirements 
of  this  section  shall  solely  be  in  effect. 

(b)  Upon  failure  of  a  short  test,  the 
vehicle’s  owner  or  operator  shall  be 
furnished  with  a  test  report  containing: 

(1)  Vehicle  description,  including 
license  plate  number,  vehicle 
identification  number,  weight  class,  and 
odometer  reading. 

(2)  Date  and  time  of  test. 

(3)  Name  or  identification  number  of 
the  individual  performing  the  test  and 
the  location  of  the  test  station  and  lane. 

(4)  Type  of  emission  test  performed. 

(5)  Applicable  emission  test 
standards. 

(6)  Test  results,  including  exhaust 
concentrations  for  each  mode  measured. 
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(i)  The  reported  exhaust 
concentrations  shall  be  that  pair  of 
passing  exhaust  concentrations  or,  if 
none  are  obtained,  that  pair  of  failing 
exhaust  concentrations,  foe  which  the 
product  of  HC+(151*CQ)  is  a  minimum. 

(11)  If  a  second-chance  test  is 
conducted  the  reported  exhaust 
concentrations  shall  be  those  obtained 
from  the  second-chance  test. 

(7)  A  statement  indicating  the 
availability  of  warranty  coverage  as 
provided  in  section  207  of  the  Clean  Air 
Act. 

(c)  The  test  report  shall  certify  that  the 
short  test  was  performed  in  accordance 
with  these  regulations  and,  in  the  case 
of  service  station  based  programs,  it 
shall  be  signed  by  the  individual  who 
performed  the  test. 

PART  86— CONTROL  OF  AIR 
POLLUTION  FROM  NEW  AND  IN-USE 
MOTOR  VEHICLES  ANO  NEW  AND  IN- 
USE  MOTOR  VEHICLE  ENGINES: 
CERTIFICATION  ANO  TEST 
PROCEDURES 

33.  The  authority  citation  for  part  86 
continues  to  read  as  follows: 

Authority:  Secs.  202,  203,  206. 206,  207,. 
208,  215,  216,  217,  301(a)  of  the  Clean  Air 
Act  as  amended;  4Z  U.S.C.  7521,  7522,  7524, 
7525, 7541, 7542, 7549, 7550, 7552, and 
7601;  and  sec.  9701  of  the  Independent 
Offices  Appropriations  Act  (3T  U.S.C.  9701). 

Subpart  A — [Amended] 

34.  Section  86.094-2  is  proposed  to  be 
amended  by  adding  the  following 
definition  in  alphabetical  order: 

§86.094-2  Definitions. 
***** 

Certification  Short  Test  means  the 
test,  for  light-duty  vehicles  and  light- 
duty  trucks,  performed  in  accordance 
with  the  procedures  contained  in  40 
CFR  part  86  subpart  0. 
***** 

35.  Section  86.094—3  is  amended  by 
revising  paragraph  (b)  to  read  as  follows; 

§86.094-3  Abbreviations. 
***** 

Co)  The  abbreviations  in  this  section 
apply  to  this  subpart,  and  also  to 
subparts  B,  C,  E,  F,  G,  K,  M,  N,  O,  and 
P  of  this  part,  and  have  the  following 
meanings: 

ALVW — Adjusted  Loaded  Vehicle  Weight. 
GST — Certification  Short  Test. 

OMNMHCE — Organic  Material  Non-Methane 
Hydrocarbon  Equivalent. 

PM— Particulate  Matter. 

THC — Total  Hydrocarbons. 

36.  Section  86.094—8  is  proposed  to  be 
amended  by  adding  new  paragraphs 
(a)(l)(iii)  and  (a)(3)  to  read  as  follows: 


§86.064-8  Emission  standards  for  1994 
and  later  model  year  light-duty  vehicles. 

*  *  *  *  *  ' 

(aXD*  *  * 

(iii)  CST  emissions  from  gasoline- 
fueled  Otto-cycle  light-dirty  vehicles 
measured  and  calculated  in  accordance 
with  subpart  G  of  this  part,  shall  not 
exceed: 

(A)  Hydrocarbons:  50  ppm  as  hexane. 

(B)  Carbon  monoxide:  0.2% . 
*****  * 

(3)  The  standards  set  forth  in 
paragraph  fajflKiii]  of  this  section  refer 
to  die  exhaust  emitted  during  the  CST 
as  sat  forth  in  subpart  O  of  this  part  and 
measured  and  calculated  in  accordance 
with  those  provisions 
***** 

37.  Section  86.094-9  is  proposed  to  be 
amended  by  adding  new  paragraphs 

(a) (lXv)  and  (a)(3)  to  read  as  follows: 

§86.094-9  Emission  standards  for  1994 
and  later  model  year  light-duty  trucks. 

(a) (1)  *  *  * 

(v)  CST  emissions  from  gasoline- 
fueled  Otto-cycle  light-duty  trucks 
measured  and  calculated  in  accordance 
with  subpart  Q  of  this  part  shall  not 
exceed: 

(A)  Hydrocarbons:  50  ppm  as  hexane. 

(B)  Carbon  monoxide:  0.2%. 
***** 

(3)  The  standards  set  forth  in 
paragraph  (a)(l)(v)  of  this  section  refer 
to  the  exhaust  emitted  during  the  CST 
as  set  forth  in  subpart  O  of  this  part  and 
measured  and  calculated  in  accordance 
with  those  provisions. 
***** 

38.  Section  86.094-24  is  proposed  to 
be  amended  by  adding  a  new  paragraph 

(b) (l)(xii)  to  read  as  follows: 

§  86.094-24  Test  vehicles  and  engines. 
***** 

(b)  *  *  * 

(1)*  *  * 

(xii)For  CST  exhaust  emission 
compliance  for  each  engine  family,  the 
Administrator  wilt  select  for  testing  one 
vehicle  from  among  the  vehicles 
selected  in  accordance  with  paragraphs 
(b)(1)  (i)  through  (iv)  of  this  section. 

This  vehicle  shall  be  tested  by  the 
manufacturer  in  accordance  with  the 
test  procedures  set  forth  in  subpart  G  of 
this  part. 

***** 

39.  Section  §  86.095-24  is  proposed  to 
be  amended  by  adding  a  new  paragraph 
(b)(l)(xii)  to  read  as  follows: 

§86.096-24  Tee*  vehiclao  and  anginas. 

*  *  *  *  * 

(b)*  *  * 

(l)*  *  * 


(xii)  For  CST  exhaust  emission 
compliance  for  each  engine  family,  the 
Administrator  will  select  for  testing  one 
vehicle  from  among  the  vehicles 
selected  in  accordance  with  paragraphs 
(b)(l>  (i)  through  (iv)  of  this  section. 

This  vehicle  shall  be  tested  hy  the 
manufacturer  in  accordance  with  the 
test  procedures  set  forth  in  subpart  O  of 
this  part. 

***** 

40.  Section  86.096-8  is  proposed  to  be 
unended  by  adding  new  paragraphs 

(a)  (1  )Ciii)  and  (a)(3)  to  read  as  follows: 

§86.096-9  Emission  standards  for  t996 
and  later  model  year  light-duty  vehicles. 
***** 

(aXl)  *  *  * 

(iii)  CST  emissions  from  gasoline- 
fueled  Otto-cycle  light-duty  vehicles 
measured  and  calculated  in  accordance 
with  subpart  O  of  this  part  shall  not 

exceed: 

(A)  Hydrocarbons:  50  ppm  as  hexane. 

(B)  Carbon  monoxide:  0.2%. 
***** 

(3)  The  standards  set  forth  in 
paragraph  (a)(l)(iii)  of  this  section  refer 
to  the  exhaust  emitted  during  the  CST 
as  set  forth  in  subpart  O  of  this  part  and 
measured  and  calculated  in  accordance 
with  those  provisions. 

*  *  *  *  * 

41.  Section  86.097-9  is  proposed  to  be 
amended  by  adding  new  paragraphs 
(a)(l)(iv)  and  (a)(3)  to  read  as  follows: 

§  86.097-9  Emission  standards  for  1997 
and  later  model  year  Hght-duty  trucks. 

(a)(1)  *  *  * 

(iv)  CST  emissions  from  gasoline- 
fueled  Otto-cycle  fight-duty  trucks 
measured  and  calculated  in  accordance 
with  subpart  O  of  this  pert  shall  not 
exceed: 

(A)  Hydrocarbons:  50  ppm  as  hexane. 

(B)  Carbon  monoxide:  0.2%. 
***** 

(3)  The  standards  set  forth  in 
paragraph  (&)(lHiv>J  of  this  section  refer 
to  the  exhaust  emitted  during  the  CST 
as  set  forth  in  subpert  O  of  this  part  and 
measured  and  calculated  in  accordance 
with  those  provisions. 
***** 

Subpart  B — [Amended) 

42.  Section  86.116-99  is  proposed  to 
be  amended  by  adding  paragraph  (cX5) 
and  removing  and  reserving  paragraph 
(d)(1)  to  read  as  fellows: 

§86.116-96  Calibrations,  frequency  and 
overview. 

*  *  *  *  * 

(c]  *  *  * 

(5)  Check  the  oxides  of  nitrogen 
converter  efficiency. 
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(d)  *  *  * 

(1)  [Reserved] 

***** 

43.  Section  86.123-78  is  proposed  to 
be  amended  by  revising  paragraph  (a) 
introductory  text  to  read  as  follows: 

§  86.1 23-78  Oxides  of  nitrogen  analyzer 
calibration. 

***** 

(a)  Prior  to  introduction  into  service 
and  at  least  monthly  thereafter  the 
chemiluminescent  oxides  of  nitrogen 
analyzer  shall  be  checked  for  NO2  to  NO 
converter  efficiency.  Figure  B78-9  is  a 
reference  for  paragraphs  (a)(2)  through 
(11)  of  this  section. 
***** 

44.  Section  86.142-90  is  proposed  to 
be  amended  by  revising  paragraphs  (d), 

(e).  (f).  (g).  (h).  (i).  (k).  (1).  (m),  (o)  and 

(p),  and  removing  and  reserving 
paragraphs  (q)  and  (r)  to  read  as  follows: 

§  86. 1 42-90  Records  required. 
***** 

(d)  Test  results, 

(e)  Driver  and  equipment  operator 
IDs. 

(f)  Vehicle:  ID  number,  manufacturer, 
model  year,  standards,  engine  family, 
evaporative  emissions  family,  basic 
engine  description  (including 
displacement,  number  of  cylinders, 
turbo-/supercharger  used,  and  catalyst 
usage),  fuel  system  (including  number 
of  carburetors,  number  of  carburetor 
barrels,  fuel  injection  type,  and  fuel 
tank(s)  capacity  and  location),  engine 
code,  gross  vehicle  weight  rating,  inertia 
weight  class,  actual  curb  weight  at  zero 
miles,  actual  road  load  at  50  mph  (80 
kph),  transmission  configuration,  axle 
ratio,  car  line,  system  miles,  idle  rpm, 
and  drive  wheel  tire  pressure,  as 
applicable. 

(g)  Dynamometer:  Dynamometer  ID, 
inertia  weight  setting,  indicated  power 
absorption  setting,  records  to  verify 
compliance  with  the  vehicle  speed 
versus  time  requirements  of  the  test,  and 
driving  distance  for  each  of  the  three 
phases  of  the  test,  calculated  from  the 
measured  roll  or  shaft  revolutions. 

(h)  Gas  analyzers:  Analyzer  bench  ID, 
analyzer  ranges,  recordings  of  analyzer 
output  during  zero,  span,  and  sample 
readings. 

(i)  Recorder  charts:  Test  number,  date, 
vehicle  ID,  operator  ID,  and 
identification  of  the  measurements 
recorded. 

***** 

(k)  Temperatures:  Records  to  verify 
compliance  with  the  ambient 
temperature  requirements  throughout 
the  test  procedure  and  recordings  of 
vehicle  fuel  temperature(s)  during  the 
diurnal  test  and  of  the  enclosure 


temperatures  during  the  diurnal  and  hot 
soak  tests. 

(1)  CFV  CVS:  Total  dilute  exhaust 
volume  (Vmi,)  for  each  phase  of  the 
exhaust  test. 

(m)  PDP  CVS:  Test  measurements 
required  to  calculate  the  Vmi*.  Total 
dilute  exhaust  volume  (V,**)  for  each 
phase  of  the  exhaust  test. 
***** 

(o)  Additional  required  records  for 
petroleum-fueled  and  methanol-fueled 
diesel  vehicles.  (1)  Pressure  and 
temperature  of  the  dilute  exhaust 
mixture  (and  background  air  if  sampled) 
at  the  inlet  to  the  gas  meter  used  for 
particulate  sampling. 

(2)  The  temperature  of  the  dilute 
exhaust  mixture  inside  the  dilution 
tunnel  near  the  inlet  of  the  particulate 
probe. 

(3)  The  temperature  of  the  gas  flowing 
in  the  heated  sample  line  before  the 
heated  filter,  and  also  before  the  HFID, 
and  the  temperature  of  the  control 
system  of  the  heated  hydrocarbon 
detector. 

(4)  Gas  meter  or  flow  measurement 
instrumentation  readings  at  the  start  of 
each  sample  period  and  at  the  end  of 
each  sample  period. 

(5)  The  stabilized  pre-test  weight  and 
post-test  weight  of  each  particulate 
sample  and  back-up  filter. 

(6)  Continuous  temperature  and 
humidity  recording  of  the  ambient  air  in 
which  the  particulate  filters  were 
stabilized. 

(p)  Additional  required  records  for 
methanol-fueled  vehicles.  (1) 
Specification  of  the  methanol  fuel  used 
during  the  test. 

(2)  Volume  of  sample  passed  through 
the  methanol  sampling  system  and  the 
volume  of  deionized  water  in  each 
impinger. 

(3)  The  methanol  concentration  in  the 
reference  sample  and  the  peak  area  from 
the  GC  analyses  of  the  reference  sample. 

(4)  The  peak  area  of  the  GC  analyses 
of  the  test  samples  (methanol). 

(5)  Volume  of  the  sample  passed 
through  the  formaldehyde  sampling 
system,  and  the  volume  of  DNPH 
solution  in  each  impinger. 

(6)  The  formaldehyde  concentration 
in  the  reference  sample  and  the  peak 
area  from  the  HPLC  analysis  of  the 
reference  sample. 

(7)  The  peak  area  from  the  HPLC 
analysis  of  the  test  sample 
(formaldehyde). 

(8)  The  temperature  of  the  sample 
lines  before  the  HFID  and  the  impingers, 
and  the  temperature  of  the  control 
system  of  the  heated  hydrocarbon 
detector. 

(q)  [Reserved] 


(r)  [Reserved] 

45.  The  heading  for  subpart  D  is 
revised  to  read  as  follows: 

Subpart  D — Emission  Regulations  for 
New  Gasoline-Fueled  and  Diesel- 
Fueled  Heavy-Duty  Engines;  Gaseous 
Exhaust  Test  Procedures 

46.  Section  86.319-79  is  proposed  to 
be  amended  by  revising  paragraph  (b)  to 
read  as  follows: 

§  86.31 9-79  Analyzer  checks  and 
calibrations;  frequency  and  overview. 
***** 

(b)  At  least  monthly  during  testing, 
check  the  NO*  converter  efficiency,  as 
described  in  §  86.332. 

***** 

47.  Section  86.332-79  is  proposed  to 
be  amended  by  revising  paragraph  (a) 
and  removing  and  reserving  paragraphs 
(d)  and  (e)  to  read  as  follows: 

§  86.332-79  Oxides  of  nitrogen  analyzer 
calibration. 

(a)  At  least  monthly  during  testing, 
perform  a  converter  efficiency  check  as 
described  in  paragraph  (b)  of  this 
section.  Perform  a  monthly  linearity 
check  as  described  in  paragraph  (c)  of 
this  section. 

***** 

(d)  [Reserved] 

(e)  [Reserved] 

Subpart  F — [Amended] 

48.  Section  86.516-90  of  subpart  F  is 
proposed  to  be  amended  by  adding  a 
new  paragraph  (c)(3)  and  removing  and 
reserving  paragraph  (d)(1)  to  read  as 
follows: 

§  86.51 6-90.  Calibrations,  frequency  and 
overview. 

***** 

(c)  *  *  * 

(3)  Check  the  oxides  of  nitrogen 
converter  efficiency. 

(d)  *  *  * 

(1)  [Reserved] 

***** 

49.  Section  86.523-78  is  proposed  to 
be  amended  by  revising  paragraph  (a) 
introductory  text  to  read  as  follows: 

§  86.523-78  Oxides  of  nitrogen  analyzer 
calibration. 

(a)  Prior  to  introduction  into  service 
and  at  least  monthly  thereafter,  if  oxides 
of  nitrogen  are  measured,  the 
chemiluminescent  oxides  of  nitrogen 
analyzer  shall  be  checked  for  NO2  to  NO 
converter  efficiency.  Figure  F78-8  is  a 
reference  for  paragraphs  (a)(1)  through 
(11)  of  this  section. 
***** 
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Subpart  G^-JAmended} 

50.  Section  86.608-94  is  proposed  to 
be  added  to  read  as  followsr 

§86.608-94  Test  procedure*. 

Section  86.608-94  includes  text  diet 
specifies  requirements  that  differ  from 

§  86.608-90.  Where  a  paragraph,  in 
§  86.608-90  is  identical  and  applicable 
to  §  86.608-94,  this  may  be  indicated  by 
specifying  the  corresponding  paragraph 
and  the  statement  “(Reserved).  For 
guidance  see  §86.608-90.”  Where  a 
corresponding  paragraph  of  §  86.608-90 
is  not  applicable*  this  is  indicated  by  the 
statement  “  [Reserved  V 

(a)  The  prescribed  test  procedures  are 
the  FTP  as  described  in  subpart  B  of  this 
part,  the  cold  temperature  CO  test 
procedure  as  described  in  subpart  C  of 
this  part,  and  the  CST  as  described  in 
sub  part  O  of  this  part.  For  purposes  of 
Selective  Enforcement  Audit  testing,  the 
manufacturer  shall  not  perform  any  of 
the  test  procedures  in  subpart  B  of  this 
part  relating  to  evaporative  emission 
testing,  except  as  specified  in  paragraph 

(a)(2)  of  §  86.608-90. 

(1)  The  Administrator  may  select  and 
prescribe  the  sequence  of  any  CSTs. 
Further,  the  Administrator  may,  on  the 
basis  of  a  written  application  by  a 
manufacturer,  approve  optional  test 
procedures  other  than  those  in  subparts 
B,  C,  and  O  of  this  part  for  any  motor 
vehicle  which  he  determines  is  not 
susceptible  to  satisfactory  testing  using 
the  procedures  in  subparts  B,  C,  and  O 
of  this  part. 

(a)(2)  through  (a)(3)  [Reserved).  For 
guidance  see  §  86.608-90. 

(a)(4)  The  exceptionsto  the  test 
procedures  in  subpart  O  of  this  part  are 
applicable  to  Selective  Enforcement 
Audit  testing  are  listed  in  paragraphs 
(a)(4)(i)  and  (ii)  of  this  section. 

(i)  The  manufacturer  need  not  comply 
with  §  86.1442,  since  the  records 
required  therein  are  provided  under 
other  provisions  of  subpart  G  of  this 
part. 

(ii)  In  addition  to  the  requirements  of 
subpart  O  of  this  part  the  manufacturer 
shall  prepare  vehicles  as  in  paragraphs 
(a)(4)(ii)  (A)  through  (C)  prior  to  exhaust 
emission  testing. 

(A)  The  manufacturer  shall  inspect 
the  fuel  system  to  insure  the  absence  of 
any  leaks  of  liquid  or  vapor  to  the 
atmosphere  by  applying  a  pressure  of 
14.5±0.5  inches  of  water  to  the  fuel 
system,  allowing  the  pressure  to 
stabilize,  and  isolating,  the.  fuel  system 
from  the  pressure  source*  pressure  must 
not  drop  more  than  2.6  inches  of  water 
in  five  minutes.  If  required,  the 
manufacturer  shall  perform,  corrective 
action  in  accordance  with  this  section 


and  report  this  action  in  accordance 
with  §  86.609. 

(B)  When  performing  this  pressure 
check,  the  manufacturer  shall  exercise 
care  to  neither  purge  nor  load  the 
evaporative  system. 

(C)  The  manufacturer  shall  not  modify 
the  test  vehicle's  evaporative  emission 
control  system  by  component  addition, 
deletion,  or  substitution. 

(b)  through  (i)  [Reserved).  For 
guidance  see  §  86.608-90. 

51.  A  new  §  86.609-94  is  proposed  to 
be  added  to  read  as  follows: 

§  86.609-94  Calculation  and  reporting  of 
test  results. 

Section  86.609-94  includes  text  that 
specifies  requirements  that  differ  from 
§  86.609-84.  Where  a  paragraph  in 
§  86.609-84  is  identical  and  applicable 
to  §  SefiOg;-^.  this  may  be  indicated  by 
specifying  the  corresponding  paragraph 
and  the  statement  ‘‘(Reserved).  For 
guidance  see  §  86.609-84.”  Where  a 
corresponding  paragraph  of  §86.609-84 
is  not  applicable,  this  is  indicated  by  the 
statement  “[Reserved].” 

(a)  Initial  test  results  are  calculated 
following  the  Federal  Test  Procedure 
and  the  CST  specified  in  paragraph 

§  86.608(a).  Round  the  initial  test  results 
ter  the  number  of  decimal  places 
contained  in  the  applicable  emission 
standard  expressed  to  one  additional 
significant  figure,  in  accordance  with 
ASTM  E  29-90  (“Standard  practice  for 
using  significant  digits  in  test  data  to 
determine  conformance  with 
specifications,”  American  Society  for 
Testing  and  Materials,  1990).  Copies 
may  be  obtained  from  American  Society 
for  Testing  and  Materials,  1916  Race  St, 
Philadelphia,  PA  19103.  Copies  may  be 
inspected  at  the  EPA  Docket  Office, 
Room  M— 1500,  401  M  Street  SW., 
Washington,  DC  20460. 

(b)  Final  test  results  for  each  test 
vehicle  shall  be  calculated  by  summing 
the  initial  test  results  within  a  specific 
CST  or  FTP  derived  in  paragraph  (a)  of 
this  section  for  each  test  vehicle, 
dividing  by  the  numher  of  times  that 
specific  CST  or  FTP  has  been  conducted 
on  the  vehicle,  and  rounding,  in 
accordance  with  ASTM  E  29-90  (as 
referenced  in  paragraph  (a)  of  this 
section),  to  the  same  number  of  decimal 
places  to  the  right  of  the  decimal  point 
as  the  initial  test  results. 

(c)  Final  deteriorated  test  results.  (1) 
The  final  deteriorated  test  results  for 
each  light-duty  vehicle  tested  in 
accordance  with  subpart  B  of  this  part 
are  calculated  by  multiplying  the  final 
test  results  by  the  appropriate 
deterioration  factor  derived  from  the 
certification  process  for  the  engine 
family  and  model  year  to  which  the 


selected  configuration  belongs  and 
rounded  in  accordance  with  ASTM  E 
29-96  (as  referenced  in  paragraph  (a)  of 
this  section)  to  two  significant  figures. 

For  the  purpose  of  this  paragraph,  if  a 
deterioration  factor  as  computed  during 
the  certification  process  is  less  than  one, 
that  deterioration  factor  shall  be  on* 

(2)  There  axe  no  deterioration  factors 
for  light-duty  vehicles  tested  in 
accordance  with  subpart  Q  of  this  past 
Accordingly,  for  the  CST  the  term  ‘‘final 
deteriorated  test  results”  shall  mean  the 
final  test  results  derived  in  paragraph 
(b)  of  this  section  for  each  test  vehicle-, 
rounded  to  the  same  number  of 
significant  figures  contained  in  the 
applicable  standard  in  accordance  with 
ASTM  E  29-90  (as  referenced  in 
paragraph  (a)  of  this  section). 

(d)  (Reserved).  For  guidance  see 
§  86.609-84. 

52.  A  new  §  86.610-94  is  proposed  to 
he  added  to  read  as  follows: 

S  86.61 0-94  Compliance  with  acceptable 
quality  level  and  passing  and  faffing  criteria 
for  Selective  Enforcement  Audits. 

(a)  The  prescribed  acceptable  quality 
level  is  40  percent. 

(b)  A  failed  vehicle  is  one  whose  final 
deteriorated  test  results  pursuant  to 
paragraph  §  86.609(c),  for  one  or  more  of 
the  applicable  exhaust  pollutants, 
exceed  the  applicable  emission 
standard.  For  the  CST  as  described  in 
subpart  O  of  this  part  ,  a  vehicle  foil 
determination  is  made  if  the  final 
deteriorated  test  results  for  HC  and/or 
CO  emissions  from  any  CST  exceed  die 
applicable  emission  standard. 

(c)  Ptiss/fait  criteria. — (1)  FTP  criteria. 
The  manufacturer  shall  test  vehicles 
comprising  the  test  sample  until  a  pass 
decision  is  reached  for  all  pollutants,  or 
a  fail  decision  is  reached  for  one 
pollutant.  A  pass  decision  is  reached 
when  the  cumulative  number  of  failed 
vehicles,  as  defined  in  paragraph  (b)  of 
this  section,  for  each  pollutant  is  less 
than  or  equal  to  the  fail  decision 
number  appropriate  to  the  cumulative 
number  of  vehicles  tested.  A  fail 
decision  is  reached  when  die 
cumulative  number  of  failed  vehicles  foi 
one  pollutant  is  greater  than  or  equal  to 
the  fail  decision  number  appropriate  to 
the  cumulative  number  of  vehicles 
tested.  The  pass  and  fail  decision 
numbers  associated  with  the  cumulative 
number  of  vehicles  tested  are 
determined  by  use  of  the  Tables  in 
Appendix  XI  to  this  part  appropriate  for 
the  annual  projected  sales  as  made  by 
the  manufacturer  in  its  report  submitted 
under  40  CFR  6OO.207-8O(aJ(2)  (the 
Automobile  Fuel  Economy  Regulations). 
In  the  Tables  in  Appendix  XI,  sampling 
plan  “stage”  refers  to  the  cumulative 
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number  of  vehicles  tested.  Once  a  pass 
decision  has  been  made  for  a  particular 
pollutant,  the  number  of  vehicles  whose 
final  deteriorated  test  results  exceed  the 
emission  standard  for  that  pollutant 
shall  not  be  considered  any  further  for 
purposes  of  the  audit. 

(2)  CST  criteria.  The  manufacturer 
shall  test  vehicles  comprising  the  test 
sample  until  a  pass  or  fail  decision  is 
reached  for  the  CST.  A  pass  decision  is 
reached  when  the  cumulative  number  of 
failed  vehicles,  as  defined  in  paragraph 
(b)  of  this  section,  for  the  CST  is  less 
than  or  equal  to  the  pass  decision 
number  appropriate  to  the  cumulative 
number  of  vehicles  tested.  A  fail 
decision  is  reached  when  the 
cumulative  number  of  failed  vehicles  for 
the  CST  is  greater  than  or  equal  to  the 
fail  decision  number  appropriate  to  the 
cumulative  number  of  vehicles  tested. 
The  pass  and  fail  decision  numbers 
associated  with  the  cumulative  number 
of  vehicles  tested  are  determined  by  use 
of  the  Tables  in  Appendix  XI  to  this  part 
appropriate  for  the  annual  projected 
sales  as  made  by  the  manufacturer  in  its 
report  submitted  under  40  CFR 
600.207-80(a)(2)  (the  Automobile  Fuel 
Economy  Regulations).  In  the  Tables  in 
Appendix  XI,  sampling  plan  “stage” 
refers  to  the  cumulative  number  of 
vehicles  tested.  Once  a  pass  decision 
has  been  made  for  the  CST,  the  number 
of  vehicles  whose  final  deteriorated  test 
results  exceed  the  emission  standard  for 
the  CST  shall  not  be  considered  any 
further  for  purposes  of  the  audit. 

(d)  Passing  or  failing  of  an  SEA  occurs 
when  the  decision  is  made  on  the  last 
vehicle  required  to  make  a  decision 
under  paragraph  (c)  of  this  section. 

(e)  The  Administrator  may  terminate 
testing  earlier  than  required  in 
paragraph  (c)  of  this  section. 

Subpart  H— [Amended] 

53.  Section  86.708-94  is  proposed  to 
be  amended  by  adding  new  paragraphs 
(a)(1)  (iii)  and  (a)(3)  to  read  as  follows: 

§686.708-94  In-use  emission  standards 
for  1994  and  later  model  year  light  duty 
vehicles. 

***** 

(a)(1)*  *  * 

(iii)  CST  emissions  from  gasoline- 
fueled  Otto-cycle  light-duty  vehicles 
measured  and  calculated  in  accordance 
with  subpart  0  of  this  part  shall  not 
exceed: 

(A)  Hydrocarbons:  220  ppm  as 
hexane. 

(B)  Carbon  monoxide:  1.2%. 

***** 

(3)  The  standards  set  forth  in 
paragraph  (a)(l)(iii)  of  this  section  refer 


to  the  exhaust  emitted  during  the  CST 
as  set  forth  in  subpart  0  of  this  part  and 
measured  and  calculated  in  accordance 
with  those  provisions. 

***** 

54.  Section  86.708-98  is  proposed  to 
be  amended  by  adding  new  paragraphs 
(a)(l)(iii)  and  (a)(3)  to  read  as  follows: 

§  686.708-98  In-use  emission  standards 
for  1998  and  later  model  year  light  duty 
vehicles. 

***** 

(a)(1)*  *  * 

(iii)  CST  emissions  from  gasoline- 
fueled  Otto-cycle  light-duty  vehicles 
measured  and  calculated  in  accordance 
with  subpart  0  of  this  part  shall  not 
exceed: 

(A)  Hydrocarbons:  220  ppm  as 
hexane. 

(B)  Carbon  monoxide:  1.2%. 
***** 

(3)  The  standards  set  forth  in 
paragraph  (a)(l)(iii)  of  this  section  refer 
to  the  exhaust  emitted  during  the  CST 
as  set  forth  in  subpart  O  of  this  part  and 
measured  and  calculated  in  accordance 
with  those  provisions. 
***** 

55.  Section  86.709-94  is  proposed  to 
be  amended  by  adding  new  paragraphs 
(a)(l)(iv)  and  (a)(3)  to  read  as  follows: 

§  86.709-94  In-use  emission  standards  for 
1994  and  later  model  year  light-duty  trucks. 
***** 

(a)(1)*  *  * 

(v)  CST  emissions  from  gasoline- 
fueled  Otto-cycle  light-duty  trucks 
measured  and  calculated  in  accordance 
with  subpart  O  of  this  part  shall  not 
exceed: 

(A)  Hydrocarbons:  220  ppm  as 
hexane. 

(B)  Carbon  Monoxide:  1.2%. 

***** 

(3)  The  standards  set  forth  in 
paragraph  (a)(l)(v)  of  this  section  refer 
to  the  exhaust  emitted  during  the  CST 
as  set  forth  in  subpart  O  of  this  part  and 
measured  and  calculated  in  accordance 
with  those  provisions. 
***** 

56.  Section  86.709-99  is  proposed  to 
be  amended  by  adding  new  paragraphs 
(a)(l)(iv)  and  (a)(3)  to  read  as  follows: 

§86.709-99  In-use  emission  standards  for 
1999  and  later  model  year  light-duty  trucks. 
***** 

(a)(1)*  *  * 

(iv)  CST  emissions  from  gasoline- 
fueled  Otto-cycle  light-duty  trucks 
measured  and  calculated  in  accordance 
with  subpart  O  of  this  part  shall  not 
exceed: 

(A)  Hydrocarbons:  220  ppm  as 
hexane. 


(8)  Carbon  monoxide:  1.2%. 
***** 

(3)  The  standards  set  forth  in 
paragraph  (a)(l)(iv)  of  this  section  refer 
to  the  exhaust  emitted  during  the  CST 
as  set  forth  in  subpart  O  of  this  part  and 
measured  and  calculated  in  accordance 
with  those  provisions. 
***** 

Subpart  K — [Amended] 

57.  A  new  §  86.1008-94  is  proposed 
to  be  added  to  read  as  follows: 

§  86. 1 008-94  Test  procedures. 

Section  86.1008-94  includes  text  that 
specifies  requirements  that  differ  from 
§  86.1008-90.  Where  a  paragraph  in 
§  86.1008-90  is  identical  and  applicable 
to  §  86.1008-94,  this  may  be  indicated 
by  specifying  the  corresponding 
paragraph  and  the  statement 
"[Reserved].  For  guidance  see 
§  86.1008-90.”  Where  a  corresponding 
paragraph  of  §  86.1008-90  is  not 
applicable,  this  is  indicated  by  the 
statement  “(Reserved).” 

(a)(1)  For  heavy-duty  engines,  the 
prescribed  test  procedure  is  the  Federal 
Test  Procedure  as  described  in  subparts 
N,  I,  and  P  of  this  part. 

(2)  For  light-duty  trucks,  the 
prescribed  test  procedures  are  the  FTP 
as  described  in  subparts  B,  C,  and  P  of 
this  part  and  the  CST  as  described  in 
subpart  O  of  this  part.  The  manufacturer 
shall  not  perform  the  evaporative 
emission  test  procedure  contained  in 
subpart  B.  The  Administrator  may, 
based  on  advance  application  by  a 
manufacturer,  approve  optional  test 
procedures  for  use  in  Selective 
Enforcement  Audit  Testing. 

(a)(3)  [Reserved].  For  guidance  see 
§86.1008-90. 

(a)(4)  When  testing  light-duty  trucks 
the  following  exception  to  the  test 
procedures  in  subpart  O  is  applicable: 

(i)  The  manufacturer  need  not  comply 
with  §86.1442,  since  the  records 
required  therein  are  provided  under 
other  provisions  of  subpart  K  of  this 
part. 

(ii)  In  addition  to  the  requirements  of 
subpart  O  of  this  part  the  manufacturer 
shall  prepare  vehicles  as  described  in 
paragraphs  (a)(4)(ii)  (A)  through  (C)  of 
this  section  prior  to  exhaust  emission 
testing. 

(A)  The  manufacturer  shall  inspect 
the  fuel  system  to  insure  the  absence  of 
any  leaks  of  liquid  or  vapor  to  the 
atmosphere  by  applying  a  pressure  of 
14.5  ±0.5  inches  of  water  to  the  fuel 
system,  allowing  the  pressure  to 
stabilize,  and  isolating  the  fuel  system 
from  the  pressure  source,  pressure  must 
not  drop  more  than  2.0  inches  of  water 
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in  five  minutes.  If  required,  the 
manufacturer  shall  perform  corrective 
action  in  accordance  with  this  section 
and  report  this  action  in  accordance 
with  §  86.1009. 

(B)  When  performing  this  pressure 
check,  the  manufacturer  shall  exercise 
care  to  neither  purge  nor  load  the 
evaporative  system. 

(C)  The  manufacturer  shall  not  modify 
the  test  vehicle’s  evaporative  emission 
control  system  by  component  addition, 
deletion,  or  substitution. 

(a)(5)  (Reserved).  For  guidance  see 
§86.1008-90. 

(a) (6)  The  Administrator  may  select 
and  prescribe  the  sequence  of  any  CSTs. 
Further,  the  Administrator,  may  on  the 
basis  of  a  written  application  by  a 
manufacturer,  prescribe  minor  test 
procedure  variations  from  those  set 
forth  in  paragraphs  (a)(1)  and  (a)(2)  of 
this  section  for  any  heavy-duty  engine 
or  light-duty  truck. 

(b)  through  (g)(2)  [Reserved].  For 
guidance  see  §  86.1008-90. 

(g)(3)  Light-duty  truck  manufacturers 
shall  complete  emission  testing  at  their 
facility  on  a  minimum  of  four  vehicles 
per  24-hour  period,  including  each 
voided  test. 

(g)(4)  through  (i)  [Reserved].  For 
guidance  see  §  86.1008-90. 

58.  A  new  §  86.1009-94  is  proposed 
to  be  added  to  read  as  follows: 

§  86.1 009-94  Calculation  and  reporting  of 
test  results. 

Section  86.1009-94  includes  text  that 
specifies  requirements  that  differ  from 
§  86.1009-84.  Where  a  paragraph  in 
§  86.1009-84  is  identical  and  applicable 
to  §  86.1009-94,  this  may  be  indicated 
by  specifying  the  corresponding 
paragraph  and  the  statement 
“[Reserved].  For  guidance  see 
§  86.1009-84.”  Where  a  corresponding 
paragraph  of  §  86.1009-84  is  not 
applicable,  this  is  indicated  by  the 
statement  “[Reserved].” 

(a)  Initial  test  results  are  calculated 
following  the  FTP  and  the  CST  specified 
in  paragraph  §  86.1008(a).  Round  these 
results  to  die  number  of  decimal  places 
contained  in  the  applicable  emission 
standard  expressed  to  one  additional 
significant  figure,  in  accordance  with 
ASTM  E  29-90  (“Standard  practice  for 
using  significant  digits  in  test  data  to 
determine  conformance  with 
specifications,”  American  Society  for 
Testing  and  Materials,  1990) .  Copies 
may  be  obtained  from  American  Society 
for  Testing  and  Materials,  1916  Race  St., 
Philadelphia,  PA  19103.  Copies  may  be 
inspected  at  the  EPA  Docket  Office, 
room  M-1500,  401  M  Street,  SW., 
Washington,  DC  20460. 


(b)  Final  test  results  are  calculated  by 
summing  the  initial  test  results  within 
a  specific  CST  or  FTP  derived  in  . 
paragraph  (a)  of  this  section  for  each  test 
engine  or  vehicle,  dividing  by  the 
number  of  times  that  specific  CST  or 
FTP  has  been  conducted  on  the  engine 
or  vehicle,  and  rounding  in  accordance 
with  ASTM  E  29-90  (as  referenced  in 
paragraph  (a)  of  this  section)  to  the  same 
number  of  decimal  places  contained  in 
the  applicable  standard  expressed  to 
one  additional  significant  figure. 

(c)  Introductory  text  through  (c)(2) 
[Reserved].  For  guidance  see  §  86.1009- 
84. 

(c) (3)  There  are  no  deterioration 
factors  for  light-duty  vehicles  tested  in 
accordance  with  subpart  O  of  this  part. 
Accordingly,  for  the  CST  the  term  “final 
deteriorated  test  results”  shall  mean  the 
final  test  results  derived  in  paragraph 

(b)  of  this  section  for  each  test  vehicle. 

(4)  The  final  deteriorated  test  results 
are  rounded  to  the  same  number  of 
significant  figures  contained  in  the 
applicable  standard  in  accordance  with 
ASTM  E  29-90  (as  referenced  in 
paragraph  (a)  of  this  section). 

(d)  [Reserved].  For  guidance  see 
§86.1009-84. 

59.  A  new  §  86.1010-94  is  proposed 
to  be  added  to  read  as  follows: 

§  86.1 01 0-94  Compliance  with  acceptable 
quality  level  and  passing  and  falling  criteria 
for  Selective  Enforcement  Audits. 

(a)  The  prescribed  acceptable  quality 
level  is  40  percent. 

(b)  A  failed  engine  or  vehicle  is  one 
whose  final  deteriorated  test  results 
pursuant  to  paragraph  §  86.1009(c),  for 
one  or  more  of  the  applicable  exhaust 
pollutants,  exceed  the  applicable 
emission  standard  or  compliance  level. 
For  the  CST  as  described  in  subpart  O 
of  this  part,  a  vehicle  fail  determination 
is  made  if  the  final  deteriorated  test 
results  for  HC  and/or  CO  emissions  from 
any  CST  exceed  the  applicable  emission 
standard. 

(c)  Pass/fail  criteria — (1)  FTP  criteria. 
The  manufacturer  shall  test  heavy-duty 
engines  or  light-duty  trucks  comprising 
the  test  sample  until  a  pass  decision  is 
reached  for  all  pollutants,  or  a  fail 
decision  is  reached  for  one  pollutant.  A 
pass  decision  is  reached  when  the 
cumulative  number  of  failed  engines  or 
vehicles,  as  defined  in  paragraph  (b)  of 
this  section,  for  each  pollutant  is  less 
than  or  equal  to  the  past  decision 
number  appropriate  to  the  cumulative 
number  of  engines  or  vehicles  tested.  A 
fail  decision  is  reached  when  the 
cumulative  number  of  failed  engines  or 
vehicles  for  one  or  more  pollutants  is 
greater  than  or  equal  to  the  fail  decision 
number  appropriate  to  the  cumulative 


number  of  engines  or  vehicles  tested. 

The  pass  and  fail  decision  numbers 
associated  with  the  cumulative  number 
of  engines  or  vehicles  tested  are 
determined  by  use  of  the  Tables  in 
Appendix  X  to  this  part  appropriate  to 
the  projected  sales  as  made  by  the 
heavy-duty  engine  manufacturer  in  its 
Application  for  Certification  or  as  made 
by  the  fight-duty  truck  manufacturer  as 
made  in  its  report  submitted  under  40 
CFR  600.207-80(a)(2)  (the  Automobile 
Fuel  Economy  Regulations).  In  the 
Tables  in  Appendix  X  to  this  part, 
sampling  plan  “stage”  refers  to  the 
cumulative  number  of  engines  or 
vehicles  tested.  Once  a  pass  or  fail 
decision  has  been  made  for  a  particular 
pollutant,  the  number  of  engines  or 
vehicles  whose  final  deteriorated  test 
results  exceed  the  emission  standard  or 
compliance  level,  if  applicable,  for  that 
pollutant  shall  not  be  considered  any 
further  for  purposes  of  the  audit. 

(2)  CST  criteria.  The  manufacturer 
shall  test  vehicles  comprising  the  test 
sample  until  a  pass  or  fail  decision  is 
reached  for  the  CST.  A  pass  decision  is 
reached  when  the  cumulative  number  of 
failed  vehicles,  as  defined  in  paragraph 
(b)  of  this  section,  for  the  CST  is  less 
than  or  equal  to  the  pass  decision 
number  appropriate  to  the  cumulative 
number  of  vehicles  tested.  A  fail 
decision  is  reached  when  the 
cumulative  number  of  failed  vehicles  for 
the  CST  is  greater  than  or  equal  to  the 
fail  decision  number  appropriate  to  the 
cumulative  number  of  vehicles  tested. 
The  pass  and  fail  decision  numbers 
associated  with  the  cumulative  number 
of  vehicles  tested  are  determined  by  use 
of  the  Tables  in  Appendix  XI  to  this  part 
appropriate  for  the  annual  projected 
sales  as  made  the  manufacturer  in  its 
report  submitted  under  40  CFR 
600.207-80(a)(2)  the  Automobile  Fuel 
Economy  Regulations).  In  the  Tables  in 
Appendix  XI,  sampling  plan  “stage” 
refers  to  the  cumulative  number  of 
vehicles  tested.  Once  a  pass  decision 
has  been  made  for  the  CST,  the  number 
of  vehicles  whose  final  deteriorated  test 
results  exceed  the  emission  standard  for 
the  CST  shall  not  be  considered  any 
further  for  purposes  of  the  audit. 

(d)  Passing  or  failing  of  an  SEA  occurs 
when  the  decision  is  made  on  the  last 
vehicle  required  to  make  a  decision 
under  paragraph  (c)  of  this  section. 

(e)  The  Administrator  may  terminate 
testing  earlier  than  required  in 
paragraph  (c)  of  this  section. 

Subpart  N — [Amended] 

60.  Section  86.1316-90  is  proposed  to 
be  amended  by  adding  a  new  paragraph 
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(b)(3)  and  removing  and  reserving 
paragraph  (c)(1)  to  read  as  follows: 

$86.1316-90  Calibrations;  frequency  sod 
overview. 

*  *  *  *  * 

(b) *  *  * 

(3)  Check  the  oxides  of  nitrogen 
converter  efficiency. 

(c) *  *  * 

(1)  (Reserved] 

***** 

61.  Section  86.1323-84  is  to  be 
amended  by  revising  paragraph  (a) 
introductory  text  to  read  as  follows: 

§86.1323-84  Oxides  of  nitrogen  analyzer 
calibration. 

***** 

(a)  Prior  to  introduction  into  service 
and  at  least  monthly  thereafter,  the 
chemiluminescent  oxides  of  nitrogen 
analyzer  shall  be  checked  for  NO2  to  NO 
converter  efficiency.  Figure  N84-9  is  a 
reference  for  paragraphs  (a)  (1)  through 
(11)  of  this  section. 
***** 

62.  A  new  subpart  O  is  proposed  to 
be  added  to  read  as  follows: 

Subpart  O — Emission  Regulations  for  New 
GasoKne-Fueled  OttoCycte  Light-Duty 
Vehicles  and  New  Gasoline-fueled  Otto- 
Cycle  Light-Duty  Trucks;  Certification  Short 
Test  Procedures 

Sec. 

86.1401- 94  Scope;  applicability. 

86.1402- 94  Definitions. 

86.1403- 94  Abbreviations. 

86.1404- 94  Section  numbering; 
construction. 

86.1405- 94  Introduction;  structure  of 
subpart. 

86.1406- 94  Equipment  required  and 
specifications:  overview. 

86.1407- 94  (Reserved) 

86.1408- 94  Dynamometer. 

86.1409- 94  through  §  86.1410-94 
(Reserved) 

86.1411- 94  Exhaust  gas  analysis  system. 

86.1412- 94  (Reserved] 

86.1413- 94  Fuel  specifications. 

86.1414- 94  through  §86.1415-94 
(Reserved] 

86.1416- 94  Calibration;  frequency  and 
overview. 

86.1417- 94  through  §86.1421-94 
(Reserved! 

86  .1422-94  Analyzer  calibration. 
86.1423-94  through  §86.1425-94 
(Reserved) 

86.1426- 94  Calibration  of  other  equipment. 

86.1427- 94  Certification  Short  Test 
procedure;  overview. 

86.1428- 94  through  §  86.1429-94 
(Reserved) 

86.1430- 94  Test  sequence;  general 
requirements. 

86.1431- 94  (Reserved) 

"  86.1432-94  Vehicle  preparation. 
86.1433-94  through  §  86.1436-94 
(Reserved] 

66.1437-94  Test  run — manufacturer. 


Sec. 

86.1438- 94  Test  run— EFA. 

86.1439- 94  through  §  86.1441-94 
(Reserved) 

86.1442-94  Information  required. 

Subpart  O — Emission  Regulations  for 
New  Gasoline-Fueled  Otto-Cycle  Light- 
Duty  Vehicles  and  New  Gasoline- 
Fueled  Otto-Cycle  Light-Duty  Truck8; 
Certification  Short  Test  Procedures 

86.1401-94  Scope;  applicability. 

This  subpart  contains  CST  procedures 
for  gasoline-fueled  Otto-cycle  light-duty 
vehicles,  and  for  gasoline-fueled  Otto- 
cycle  light-duty  trucks.  It  applies  to 
1994  and  later  model  years. 

686.1402- 94  Definitions. 

The  definitions  in  §  86.094-2  of 
subpart  A  of  this  part  apply  to  this 
subpart. 

686.1403- 94  Abbreviations. 

The  abbreviations  in  §  86.094-3  of 
subpart  A  of  this  part  apply  to  this 
subpart. 

686.1404- 94  Section  numbering; 
construction. 

(a)  The  model  year  of  first-chance 
applicability  is  indicated  by  the  section 
number.  The  two  digits  following  the 
hyphen  designate  the  first  model  year 
for  which  a  section  is  effective.  A 
section  remains  effective  until 
superseded. 

Example:  Section  86.1411-94  applies  to 
the  1994  and  subsequent  model  years  until 
superseded.  If  §  86.1411-96  is  promulgated, 
it  would  take  effect  beginning  with  the  1996 
model  year.  Section  86.1411-94  would  apply 
to  model  years  1994  through  1995. 

(b)  A  section  reference  without  a 
model  year  suffix  refers  to  the  section 
applicable  for  the  appropriate  model 
year. 

(c)  All  provisions  in  this  subpart 
apply  to  gasoline-fueled  Otto-cycle 
light-duty  vehicles  and  to  gasoline- 
fueled  Otto-cycle  light-duty  trucks. 

§  86.1405-94  Introduction;  structure  of 
subpart 

(a)  This  subpart  describes  equipment 
and  the  procedures  required  to  perform 
the  CST  on  gasoline- fueled  Otto-cycle 
light-duty  vehicles  and  gasoline-fueled 
Otto-cycle  light-duty  trucks.  Subpart  A 
of  this  part  sets  forth  the  testing 
requirements,  reporting  requirements 
and  test  intervals  necessary  to  comply 
with  EPA  certification  procedures, 
subpart  H  of  this  part  sets  forth  the 
standards  for  in-use  testing,  and  part  85, 
subpart  W  of  this  chapter  sets  forth  the 
testing  requirements  for  inspection  and 
maintenance  testing  (which  also  may  be 
utilized  as  part  of  the  CST  as  defined  in 
this  subpart). 


(b)  Three  topics  are  addressed  in  this 
subpart  Sections  86.1406  through 
86.1413  set  forth  specifications  and 
equipment  requirements;  §§  86.1416 
through  86.1426  discuss  calibration 
methods  and  frequency;  and  test 
procedures  and  data  requirements  are 
listed  in  §§86.1427  through  86.1442. 

§86.1406-94  Equipment  required  and 
specifications;  overview. 

(a)  This  subpart  contains  procedures 
for  performing  the  CST  on  gasoline- 
fueled  Otto-cycle  light-duty  vehicles 
and  gasoline-fueled  Otto-cycle  light- 
duty  trucks.  Equipment  required  and 
specifications  are  as  described  in 
paragraphs  (a)(1)  and  (2)  of  this  section. 

(1)  Exhaust  emission  tests.  All 
vehicles  subject  to  this  subpart  are 
tested  for  exhaust  emissions.  Necessary 
equipment  and  specifications  appear  in 
§§86.1408  and  86.1411. 

(2)  Fuel  and  analytical  tests.  Fuel 
requirements  for  the  CST  are  specified 
in  §86.1413. 

(b)  [Reserved] 

§86.1408-94  Dynamometer. 

(a)  When  a  CST  employs  steady-state 
loaded  operation,  the  dynamometer 
must  be  adjusted  to  the  lowest  inertial 
weight  setting.  When  a  CST  employs 
transient  loaded  warm-up  operation,  the 
dynamometer  shall  be  adjusted  to  the 
setting  as  described  in  §  86.129-94. 

(b)  All  other  requirements  of  this 
section  are  set  forth  in  paragraphs  (b) 
and  (c)  of  §  85.2230  of  this  chapter. 

§  86.141 1-94  Exhaust  gas  analysis 
system. 

The  requirements  of  this  section  are 
set  forth  in  §  85.2225  (b)  and  (c)  of  this 
chapter,  except  that  the  NO  and  O2 
channels  are  optional.  Other  procedures 
and  equipment  may  be  used  if  shown  to 
yield  equivalent  or  superior  results  if 
approved  in  advance  by  the 
Administrator. 

§86.1413-94  Fuel  specifications. 

(a)  In  addition  to  the  Reid  Vapor 
Pressure  (RVP)  requirements  for  each 
testing  option  as  specified  in  Table  O- 
94-1  of  §  86.1430(b),  the  test  fuel  to  be 
used  for  testing  options  shall  conform  to 
the  specifications  listed  in  paragraphs 
(a)(1)  through  (6)  of  this  section. 

(1)  MTBE  and  other  oxygenates  shall 
not  exceed  0.1%  by  volume. 

(2)  The  octane  content  shall  not  be 
less  than  89  RON. 

(3)  The  distillation  temperature 
corresponding  to  a  90%  distilled 
volume  (T90)  shall  not  be  less  than  351° 
F. 

(4)  The  aromatic  content  shall  not  be 
less  than  38%  by  volume. 
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(5)  The  olefin  content  shall  not  be 
greater  than  3%  by  volume. 

(6)  The  sulfur  content  shall  not  be  less 
than  0.06%  by  weight. 

(b)  [Reserved] 

§  86.1416-94  Calibration;  frequency  and 
overview. 

(a)  Calibrations  shall  be  performed  as 
specified  in  paragraphs  (b)  through  (h) 
of  §  85.2233  of  this  chapter,  with  the 
exception  that  the  calibrations 
performed  at  seventy-two  hour  intervals 
in  §  85.2233(e)  of  this  chapter  shall 
instead  be  performed  prior  to  each  CST. 

(b)  At  least  monthly  or  after  any 
maintenance  which  could  alter 
calibration,  the  calibration  of  the 
analyzer  shall  be  checked.  The  analyzer 
shall  be  adjusted  or  repaired  as 
necessary. 

(c)  Water  traps,  filters,  and 
conditioning  columns  shall  be  checked 
before  each  test,  and  adjusted,  repaired 
or  replaced  as  necessary. 

§  86.1 422-94  Analyzer  calibration. 

(a)  Determine  that  the  analyzer  has 
met  the  acceptance  criteria  specified  in 
§  85.2225(c)  of  this  chapter  in 
accordance  with  the  specifications  and 
procedures  described  in  the  BAR  90 
Test  Analyzer  System  Specifications 
(available  from  the  California 
Department  of  Consumer  Affairs, 

Bureau  of  Automotive  Repair,  10240 
Systems  Parkway,  Sacramento,  CA 
95827),  sections  6  and  8  (with  the 
exception  of  section  6.19,  which  may  be 
omitted). 

(b)  Initial  and  periodic  check.  Prior  to 
its  introduction  into  service  and  at 
specified  periods  thereafter,  the 
analyzer  shall  receive  calibration  in 
accordance  with  paragraphs  (b)  through 
(h)  of  §  85.2233  of  this  chapter  and  with 
good  engineering  practice. 

§86.1426-94  Calibration  of  other 
equipment 

Other  test  equipment  used  for  testing 
shall  be  calibrated  as  often  as  necessary 
in  accordance  with  good  engineering 
practice. 

§  86.1 427-94  Certification  Short  Test; 
overview. 

(a)  The  test  procedure  described  in 
this  subpart  is  designed  to  measure  raw 
concentrations  of  CO  (percent)  and  HC 
(parts  per  million)  in  the  exhaust  flow 
under  conditions  and  test  modes 
encountered  in  the  conduct  of  the 
Emission  Control  System  Performance 
Warranty  Short  Tests,  described  in  part 
85,  subpart  W  of  this  chapter.  Emission 
sampling  may  occur  during  idle,  2500 
rpm,  and  loaded  modes.  Specific 
conditions  defined  by  this  test 
procedure  include  fuel  characteristics. 


ambient  temperature,  and  waiting 
periods  prior  to  being  tested. 

(b)  Testing  by  the  manufacturer  for 
certification  data  submittal.  (1)  The 
options  provided  for  testing  under  this 
subpart  include  a  cold  temperature  test 
with  high  RVP  winter  grade  fuel,  a  hot 
temperature  test  with  a  low  RVP 
summer  grade  fuel,  and  a  moderate 
temperature  test  with  high  RVP  fuel,  as 
described  in  Table  0-94-1  of  §  86.1430. 
The  manufacturer  shall  complete  testing 
for  the  data  submittal  in  accordance 
with  the  provisions  of  §  86.094-23  of 
subpart  A,  part  86  under  a  minimum  of 
one  of  these  scenarios.  The  scenario 
selected  shall  be  the  one  that,  in  the 
manufacturer’s  best  judgment, 
represents  the  worst  case,  meaning  the 
highest  probability  that  the  test  vehicle 
would  fail. 

(2)  In  addition  to  testing  under  one  of 
the  sets  of  conditions  specified  in  this 
subpart,  the  manufacturer  may 
optionally  test  under  conditions  outside 
the  ranges  specified  in  this  subpart. 

(c)  Testing  by  the  Administrator.  The 
Administrator  reserves  the  right  to 
conduct  testing  in  accordance  with  the 
test  procedures  described  in  this  subpart 
and/or  the  first  chance  test  portions  of 
the  test  procedures  described  in  part  85, 
subpart  W  of  this  chapter  under  test 
conditions  within  the  ranges  specified 
in  this  subpart.  In  order  for  an  engine 
family  to  be  eligible  for  certification, 
each  of  its  test  vehicles  that  is  subjected 
to  one  or  more  CSTs  must  obtain  a 
passing  result  for  each  combination  of 
fuel,  temperature,  and  test  procedure 
employed  in  those  CSTs,  subject  to  the 
Administrator’s  discretion. 

(d)  Alternative  procedures.  (1)  If  a 
vehicle  cannot  be  tested  using  any  of  the 
six  test  procedures  described  in 
§§85.2213,  85.2215,  85.2217,  85.2218, 
85.2219,  and  85.2220  of  this  chapter,  the 
manufacturer  may  request  alternative 
test  procedures.  The  alternative  test 
procedures  shall  be  those  which  have 
been  approved  in  advance  by  the 
Administrator  in  accordance  with  the 
provisions  of  §  85.2208  of  this  chapter. 

(2)  The  emission  control  information 
label  for  any  vehicle  for  which  approval 
has  been  granted  regarding  alternative 
test  procedure(s)  must  note  such 
approval  in  order  for  the  approval 
procedures  to  be  effective  for  that 
vehicle. 

§  86.1 430-94  Certification  Short  Test 
sequence;  general  requirements. 

(a)  The  following  sequence  lists  the 
major  steps  encountered  during  the 
CST.  These  steps  are  described  in 
paragraph  (b)  of  this  section  and  in 
§§  86.1432,  86.1437,  and  86.1438. 
Testing  conducted  for  the 


manufacturer’s  data  submitted  shall  be 
in  accordance  with  the  provisions  of 
§  86.094-23. 

(1)  Test  conditions  and  procedures,  (i) 
Manufacturer’s  data  submittal.  Test 
conditions  shall  be  selected  from  Table 
0-94-1  of  paragraph  (b)  of  this  section. 
Further,  the  vehicle  preparation  and  test 
run  shall  be  those  described  in 
§§86.1432  and  86.1437. 

(ii)  Testing  by  the  Administrator.  Test 
conditions  shall  be  selected  from  among 
the  set  of  conditions  in  Table  0-94-2  of 
paragraph  (b)  of  this  section.  Further, 
one  or  more  CST  shall  be  performed  in 
accordance  with  the  provisions  of 
§§86.1432  and  86.1438. 

(2)  Drain  and  fill,  as  specified  in 
§  86.1432(b). 

(3)  Engine  start. 

(4)  Warm-up  operation,  (i)  Optionally 
for  the  manufacturer’s  data  submittal, 
warm-up  operation  is  allowed  to  be 
performed  as  specified  in  §  86.1432(c). 

(ii)  Testing  by  the  Administrator. 
Warm-up  operation  is  required  to  be 
performed  as  specified  in  §  86.1432(c). 

(5)  Wait  time,  (i)  Manufacturer’s  data 
submittal.  A  25  to  30  minute  vehicle 
wait  time  of  free  idle  with  optional 
keyoffs  and  restarts  shall  be  required. 

(ii)  Testing  by  the  Administrator.  A 
three  to  30  minute  vehicle  wait  time  of 
free  idle  with  optional  keyoffs  and 
restarts  shall  be  required. 

(6)  Test  procedure,  (i)  For  the 
manufacturer’s  certification  data 
submittal: 

(A)  The  test  procedure  begins  with  the 
Two  Speed  Idle  Test — EPA  91,  which 
shall  be  performed  as  specified  in 

§  85.2215  of  this  chapter  and 
§  86.1437(g)  (first-chance  test  only), 
followed  by; 

(B)  A  25  to  30  minute  vehicle  wait 
time  of  free  idle  with  optional  keyoffs 
and  restarts,  as  specified  in  §  86.1437(h), 
followed  by; 

(C)  The  Loaded  Test — EPA  91  as 
specified  in  §  85.2217  of  this  chapter 
and  §86.1437(i). 

(ii)  For  testing  by  the  Administrator: 

(A)  The  Administrator  may  select 
from  among  the  procedures  described  in 
paragraph  (a)(6)(i)  of  this  section,  except 
that  the  wait  time  defined  in  paragraph 
(a)(6)(i)(B)  of  this  section  shall  be  three 
to  30  minutes.  Alternatively,  the 
Administrator  may  select  the  first- 
chance  test  of  one  or  more  test 
procedures  described  in  §§  85.2213, 
85.2215,  85.2217,  85.2218,  85.2219,  or 
85.2220  of  this  chapter.  For  recall 
program  testing,  in-use  vehicles  will  be 
set  to  the  manufacturer’s  specifications. 

(B)  Multiple  CSTs.  If  the 
Administrator  elects  to  conduct  more 
than  one  CST  on  a  test  vehicle  in  cases 
other  than  failure  or  voiding, 
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subsequent  CSTs  shall  initiate  at  the 
point  described  in  paragraph  (aHl)(ii)  of 
this  section.  A  drain  and  fill  may  be 
performed  in  accordance  with  the 
provisions  of  §  88.1432(b) 

(b)  The  sets  of  test  conditions 
identified  in  this  subpart  are  based  on 
specified  ranges  of  test  fuel  RVP  present 


in  the  vehicle  fuel  tank  and  ambient 
temperature  during  the  test.  Tables  O- 
94-1  and  0-94-2  outline  the  specific 
ranges  of  conditions  to  be  employed  in 
the  CST.  The  manufacturer  must  run  the 
CST  described  in  this  subpart  under  at 
least  one  of  the  three  sets  of  conditions 
shown  in  Table  0-94-1  for  data 


submittal  under  the  provisions  of 
§  86.094-23.  The  set  of  conditions 
selected  shall  be  the  one  that,  in  the 
manufacturer’s  best  judgment, 
represents  the  worst  case,  meaning  the 
highest  probability  that  the  test  vehicle 
would  fail. 


Table  0-94-1.— Sets  of  Conditions  To  Be  Employed  for  Manufacturers  Data  Submittal  in  the  CST 


Option  #1 

Option  #2: 

Option  #3: 

Cold  temperature 

Moderate  tempera¬ 
ture 

Warm  temperature 

Fuel  RVP  . 

13.6-14.1  psi . 

13.6-14.1  psi _ 

70  °F  ±  5  °F  .....i— 

6.5-9.0  psi 

90  °F  ±  5°F 

20  *F  ±  5  °F  . 

Table  0-94-2.— Sets  of  Conditions  To  Be  Employed  by  the  Administrator  in  the  CST 


Option  #1 

Option  #2: 

Option  #3: 

Cold  temperature 

Moderate  tempera¬ 
ture 

Warm  temperature 

Fuel  RVP  . 

S14.1  psi  . 

SI  4.1  psi  . 

£9.0  psi 

76  0F-95  *F 

15  “F-65  ®F  . 

66  °F-T5  °F  . . 

(c)  Before  the  warm-up  operation 
described  in  §  86.1432(c)  may  begin,  the 
ambient  test  cell  temperature  shall  be 
within  the  range  specified  in  the 
selected  set  of  test  conditions.  If  the 
ambient  test  cell  temperature  falls 
outside  the  specified  range  during  the 
warm-up  operation  or  the  test  run,  the 
CST  shall  abort. 

(d)  If  the  engine  stalls  at  any  time 
during  the  test  run,  the  CST  shall  abort 
unless  the  stall  occurs  during  the  wait 
times  described  in  paragraphs  (b)  and 
(d)  of  §  86.1437  and  paragraph  (d)(l)(i) 
of  §  86.1438  and  falls  within  the 
guidelines  for  keyoff  time  as  described 
in  these  paragraphs. 

§  86.1 432-94  Vehicle  and  equipment 
preparation. 

(a)  The  test  conditions  to  be  employed 
in  the  CST  procedure  shall  be  selected 
from  the  applicable  options  specified  in 
Table  0-94-1  or  Table  0-94-2  of 

§  86.1430(b). 

(b)  The  fuel  tank(s)  shall  be  filled  to 
approximately  the  prescribed  “tank  fuel 
volume"  as  defined  in  §  86.082-  2  with 
the  specified  test  fuel.  The  temperature 
of  the  fuel  prior  to  its  delivery  to  the 
fuel  tank  shall  be  between  45  and  60°F 
(7.2  and  16°C).  If  the  existing  fuel  in  the 
fuel  tank(s)  does  not  meet  the 
specifications  contained  in  §  86.1413 
and  §  86.1430(b),  the  existing  fuel  must 
be  drained  prior  to  the  fuel  fill  as 
specified  above.  Refueling  during  a  CST 
shall  not  be  performed.  Draining  and 
refueling  between  successive  CSTs  is 
allowed  and  is  required  prior  to  any 
CST  for  which  the  specified  fuel  is 


different  than  that  existing  in  the 
tank(s). 

(c)  Warm-up  operation.  (1)  Optionally 
for  the  manufacturer’s  data  submittal, 
warm-up  operation  to  bring  the  vehicle 
to  normal  operating  temperature  is 
allowed  in  accordance  with  the 
procedures  described  in  paragraph  (c)(2) 
of  this  section. 

(2)  For  testing  by  the  Administrator, 
warm-up  operation  to  bring  the  vehicle 
to  normal  operating  temperature  is 
required.  Warm-up  operation  shall  take 
place  in  the  test  cell  at  the  specified 
ambient  temperature  for  the  procedure 
to  be  performed. 

(i)  If  option  #1  of  Table  0-94-1  or 
Table  0-94-2  of  §  86.1430(b)  is 
selected,  warm-up  operation  shall 
consist  of,  at  a  minimum,  loaded 
operation  over  the  first  505  seconds  of 
the  Urban  Dynamometer  Driving 
Schedule  (in  accordance  with  §  86.115 
and  Appendix  I  to  this  part).  If  no 
loaded  test  procedure  is  to  be  performed 
and  loaded  warm-up  operation  occurs, 
up  to  seven  minutes  of  uncontrolled 
vehicle  operation  shall  be  allowed  from 
the  close  of  a  loaded  warm-up  operation 
step  until  the  beginning  of  the  test 
procedure  as  described  in  §  86.1438(d). 

(ii)  If  option  #2  or  #3  of  Table  0-94- 
1  or  Table  0-94-2  of  §  86.1430(b)  is 
selected,  warm-up  operation  shall 
consist  of  steady-state  loaded  operation 
at  a  minimum  of  30  mph  for  at  least  30 
seconds,  or  unloaded  operation  at  2500 
±300  rpm  for  at  least  90  seconds,  or  any 
transient  loaded  operation  for  at  least  30 
seconds. 


(d)  Equipment  preparation. 
Immediately  prior  to  the  wait  time 
portion  of  the  test  run  described  in 
§§  86.1437  and  86.1438,  or  immediately 
prior  to  warm-up  operation,  the  steps 
described  in  paragraphs  (d)  (1)  through 
(4)  of  this  section  must  be  performed. 

(1)  Check  the  device(s)  for  removing 
water  from  the  exhaust  sample  and  the 
sample  filters).  Remove  any  water  from 
the  water  trap(s).  Clean  and  replace  the 
filter(s)  as  necessary. 

(2)  Set  the  zero  and  span  points  of  the 
analyzer  with  the  electrical  spanning 
network  or  with  analytical  gases. 

(3)  Attach  the  tachometer  to  the 
vehicle  in  accordance  with  the  analyzer 
manufacturer’s  instructions.  The 
manufacturer  must  assure,  for  all  test 
and  production  vehicles  and  engines, 
that  the  rpm  signal  is  capable  of  being 
read  by  an  exhaust  gas  analyzer  via: 

(i)  A  conventional  inductive 
tachometer,  or 

(ii)  The  onboard  diagnostics  (OBD) 
connector,  as  described  under  the 
provisions  of  §86.094-17,  or 

(iii)  A  dedicated  electrical  lead, 
marked  “rpm"  and  located  under  the 
hood,  with  a  female-type,  quarter-inch 
spade  terminal.  The  digital  transistor- 
transistor  logic  (TTL)  signal  shall  span 
the  0V-5V  range  at  a  rate  of  one  pulse 
per  engine  revolution,  synchronized  to 
the  top  dead  center  position. 

(4)  The  sample  probe  shall  be  inserted 
into  the  tailpipe  to  a  minimum  depth  of 
10  inches.  If  the  vehicle’s  exhaust 
system  prevents  insertion  to  this  depth, 
a  tailpipe  extension  shall  be  used,  or  the 
probe  may  be  inserted  into  the  tailpipe 
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to  CVS  connector  through  an  aperture 
provided  for  this  purpose. 

§  86.1 437-94  Test  run — manufacturer. 

(a)  This  section  describes  the  test  run 
performed  by  die  manufacturer  for  its 
data  submittal  pursuant  to  obtaining  a 
certificate  of  conformity  under  the 
provisions  of  §  86.094-23.  The  test  run 
consists  of  the  wait  time  and  the 
selected  test  procedure.  The  entire  test 
run  shall  be  performed  in  accordance 
with  the  conditions  in  the  option 
selected  from  Table  0-94-1  of 

§  86.1430-94. 

(b)  If  the  vehicle  is  not  in  the  test  cell 
with  an  ambient  temperature  of  the 
option  selected  from  Table  0-94—1  of 

§  86.1430-94,  the  vehicle  shall  be 
moved  to  the  cell  at  this  time.  The 
vehicle  shall  be  started  and  allowed  to 
idle  freely  with  the  transmission  in 
neutral.  The  vehicle  wait  time  shall 
begin  when  the  vehicle  engine  speed  is 
between  350  and  1100  rpm.  Following 
the  first  three  minutes  of  idle,  this  wait 
time  may  be  interrupted  by  vehicle 
keyoffs  and  restarts  occurring  no  more 
frequently  than  every  five  minutes,  with 
each  keyoff  having  a  maximum  duration 
of  two  minutes.  Each  period  of  idle 
following  a  restart  must  be  a  minimum 
of  three  minutes  in  duration.  During 
each  idle  period,  if  the  engine  speed 
exceeds  1100  rpm  or  falls  below  350 
rpm  for  more  than  five  seconds  in  any 
one  excursion  the  CST  shall  abort.  The 
total  duration  of  the  wait  time, 
including  time  at  idle  and  time  at 
keyoff,  shall  be  25  to  30  minutes. 

(c)  Immediately  following  the  wait 
time  described  in  paragraph  (b)  of  this 
section,  the  first-chance  test  of  the  Two 
Speed  Idle  Test  procedure  as  specified 
in  §  85.2215(c)  of  this  chapter  shall  be 
performed  on  the  test  vehicle,  with  the 
requirements  described  in  paragraphs 
(c)  (1)  through  (4)  of  this  section. 

(1)  The  general  requirements  of 
§  85.2215(a)  (1),  (3).  and  (4)  of  this 
chapter  shall  apply  to  this  test 
procedure. 

(2)  For  the  purposes  of  this  subpart, 
the  maximum  mode  time  for  the  first- 
chance  high-speed  mode  of  the  Two 
Speed  Idle  Test  (as  described  in 

§  85.2215  of  this  chapter)  shall  be  90 
seconds  (mt=90) 

(3)  A  pass  or  fail  determination  shall 
be  made  as  in  §  85.2215(a)  (2)  of  this 
chapter,  except  that  the  applicable 
standards  shall  be  the  CST  standards 
contained  in  §  86.094-8(a)  for  light-duty 
vehicles  and  in  §  86.094-9(a)  for  light- 
duty  trucks. 

(4)  Paragraphs  (c)  (1)  (ii)  (A)  and  (c) 

(2)  (ii)  of  §  85.2215  of  this  chapter  shall 
not  apply. 


(d)  Immediately  upon  completion  of 
the  first-chance  test  of  the  Two  Speed 
Idle  Test  procedure  the  engine  speed 
shall  be  reduced  to  free  idle  with  the 
transmission  in  neutral.  The  vehicle 
wait  time  shall  begin  when  the  vehicle 
engine  speed  is  between  35Q  and  1100 
rpm.  Following  the  first  three  minutes 
of  idle,  this  wait  time  may  be 
interrupted  by  vehicle  keyoffs  and 
restarts  occurring  no  more  frequently 
than  every  five  minutes,  with  each 
keyoff  having  a  maximum  duration  of 
two  minutes.  Each  period  of  idle 
following  a  restart  must  be  a  minimum 
of  three  minutes  in  duration.  During 
each  idle  period,  if  the  engine  speed 
exceeds  1100  rpm  or  falls  below  350 
rpm  for  more  than  five  seconds  in  any 
one  excursion  the  test  shall  abort.  The 
total  duration  of  the  wait  time, 
including  time  at  idle  and  time  at 
keyoff,  shall  be  25  to  30  minutes. 

(e)  Immediately  following  the  wait 
time  described  in  paragraph  (d)  of  this 
section,  the  Loaded  Test  procedure  as 
specified  in  §  85.2217(b)  through  (c)  of 
this  chapter  shall  be  performed  on  the 
test  vehicle,  with  the  requirements 
listed  in  paragraphs  (e)  (1)  through  (3) 
of  this  section. 

(1)  The  general  requirements  of 

§  85.2217(a)  (1),  (3),  (4),  and  (5)  of  this 
chapter  shall  apply  to  this  test 
procedure. 

(2)  A  pass  or  fail  determination  shall 
be  made  as  in  §  85.2217(a)(2)  of  this 
chapter,  except  that  the  applicable 
standards  shall  be  the  CST  standards 
contained  in  §  86.094-8(a)  for  light-duty 
vehicles  and  in  §  86.094-9(a)  for  light- 
duty  trucks. 

(3)  Paragraph  §  85.2217(c)  (2)  (ii)  (A) 
of  this  chapter  shall  not  apply. 

$86.1438-94  Test  run— EPA. 

(a)  This  section  describes  the  test  run 
performed  by  the  Administrator  for 
confirmatory  testing  pursuant  to  issuing 
a  certificate  of  conformity  under  the 
provisions  of  §  86.091-29.  The  test  run 
consists  of  the  wait  time  and  the 
selected  test  procedure.  The  entire  test 
run  shall  be  performed  in  accordance 
with  the  conditions  in  the  option 
selected  from  Table  0-94-2  of 

§  86.1430-94.  The  Administrator  may 
also  employ  this  procedure  for  Selective 
Enforcement  Audit  and  recall  purposes. 
For  recall  program  testing,  in-use 
vehicles  will  be  set  to  manufacturer’s 
specifications  prior  to  conduct  of  the 
CST.  The  entire  test  run  shall  be 
performed  in  accordance  with  the 
conditions  in  the  option  selected  from 
Table  0-94-2  of  §  86.1430-94. 

(b)  If  the  vehicle  is  not  in  the  test  cell 
with  an  ambient  temperature  of  the 
option  selected  from  Table  0-94-2  of 


§  86.1430-94,  the  vehicle  shall  be 
moved  to  the  cell  at  this  time.  The 
vehicle  shall  be  started  and  allowed  to 
idle  freely  with  the  transmission  in 
neutral  The  vehicle  wait  time  shall 
begin  when  the  vehicle  engine  speed  is 
between  350  and  1100  rpm.  Following 
the  first  three  minutes  of  idle,  this  wait 
time  may  be  interrupted  by  vehicle 
keyoffs  and  restarts  occurring  no  more 
frequently  than  every  five  minutes,  with 
each  keyoff  having  a  maximum  duration 
of  two  minutes.  Each  period  of  idle 
following  a  restart  must  be  a  minimum 
of  three  minutes  in  duration.  During 
each  idle  period,  if  the  engine  speed 
exceeds  1100  rpm  or  falls  below  350 
rpm  for  more  than  five  seconds  in  any 
one  excursion  the  test  shall  abort.  The 
total  duration  of  the  wait  time, 
including  time  at  idle  and  time  at 
keyoff,  shall  be  three  to  30  minutes. 

(c)  Immediately  following  the  wait 
time,  the  selected  test  procedure  shall 
be  performed  on  the  test  vehicle,  with 
the  requirements  described  in  (c)  (1)  and 
(2)  of  this  section. 

(1)  A  test  procedure  shall  be 
performed  in  accordance  with  the 
conditions  prescribed  in  Table  0-94-2 
in  §  86.1430(b),  and  in  accordance  with 
one  of  the  test  procedures  described  in 
paragraphs  (c)(1)  (i)  and  (ii)  of  this 
section. 

(1)  If  the  test  procedure  described  in 
paragraphs  (c)  through  (e)  of  §  86.1437 
is  performed,  the  allowable  wait  time 
described  in  §  86.1437(d)  shall  be 
changed  to  have  a  total  duration  of  three 
to  30  minutes.  If  the  vehicle  does  not 
pass  the  applicable  standards  during  all 
the  applicable  modes  of  the  first-chance 
test  portion  of  the  selected  test 
procedure,  it  fails  the  CST,  and  the  CST 
is  terminated. 

(ii)  If  the  Administrator  selects  a  test 
procedure  from  among  the  six  revised 
tests  described  in  §§  85.2213, 85.2215, 
85.2217,  85.2218,  85.2219,  and  85.2220 
of  this  chapter,  the  portion  of  the 
selected  procedure  designated  as 
"second-chance”  shall  not  apply.  For 
the  purposes  of  this  subpart,  the 
maximum  mode  time  for  the  first- 
chance  portion  of  the  2500  rpm 
sequence  of  the  two  speed  idle  test — 
EPA  91  (§  85.2215)  shall  be  90  seconds 
(mt=90). 

(2)  A  pass  or  fail  determination  shall 
be  made  as  in  the  first-chance  test 
portion  of  the  selected  test  procedure 
described  in  part  85,  subpart  W  of  this 
chapter,  except  that  the  applicable 
standards  shall  be,  for  certification  and 
Selective  Enforcement  Audit  purposes, 
the  CST  standards  contained  in 

§  86.094-8(a)  for  light-duty  vehicles  and 
in  §  86.094-9(a)  for  light-duty  trucks 
and,  for  recall  purposes,  the  CST 
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standards  contained  in  §  86.708(a)  for 
light-duty  vehicles  and  §  86.709(a)  for 
light-duty  trucks. 

§86.1442-94  Information  required. 

(a)  General  data.  The  information 
listed  in  paragraphs  (a)  (1)  through  (12) 
of  this  section  shall  be  recorded  with 
respect  to  each  CST. 

(1)  Test  number. 

(2)  Vehicle  description,  including 
vehicle  identification  number,  weight 
class,  engine  family  code,  and  odometer 
reading. 

(3)  Date  and  time  of  day  for  the  test. 

(4)  Driver  and  equipment  operator 
IDs. 

(5)  Vehicle:  ID  number,  manufacturer, 
model  year,  standards,  engine  family, 
evaporative  emissions  family,  basic 
engine  description  (including 
displacement,  number  of  cylinders, 
turbo-/supercharger  used  and  catalyst 
usage),  fuel  system  (including  number 
of  carburetors,  number  of  carburetor 


barrels,  fuel  injection  type  and  fuel 
tank(s)  capacity  and  location),  engine 
code,  gross  vehicle  weight  rating,  inertia 
weight  class  and  transmission 
configuration,  as  applicable. 

(6)  Gas  analyzers:  Analyzer  bench  ID, 
analyzer  ranges,  recordings  of  analyzer 
output  dining  zero,  span,  and  sample 
readings. 

(7)  Recorder  charts  or  computer 
printouts:  Test  number,  date,  vehicle  ID, 
operator  ID,  and  identification  of  the 
measurements  recorded. 

(8)  Test  cell  ambient  temperature  and, 
if  applicable,  barometric  pressure  and 
humidity.  (A  central  laboratory 
barometer  may  be  used,  provided  that 
individual  test  cell  barometric  pressures 
are  shown  to  be  within  ±0.1  percent  of 
the  barometric  pressure  at  the  central 
barometer  location.) 

(9)  CST  test  procedure  type(s). 

(10)  Test  fuel  specifications,  including 
RVP  (psi),  T90  (°F),  percent  volume  of 
aromatics,  percent  volume  of  olefins, 


percent  volume  of  MTBE  and  other 
oxygenates,  and  percent  sulfur  by 
weight. 

(11)  Wait  time  characteristics, 
including  total  time  and  key-off  and 
restart  schedule. 

(12)  Warm-up  operation  performed, 
(b)  CST  emission  data,  For  each  CST, 

the  information  listed  in  paragraphs  (b) 

(1)  through  (3)  of  this  section  shall  be 
recorded  with  respect  to  each  sampling 
mode. 

(1)  The  reported  oxhaust 
concentrations,  i.e.  the  pair  of  exhaust 
concentrations  for  which  the  product  of 
HC+(151*CO)  is  at  a  minimum. 

(2)  The  test  time  and  mode  time  at 
which  the  reported  exhaust 
concentrations  are  at  a  minimum. 

(3)  Minimum  CO+CO2  concentration 
(if  applicable). 

(FR  Doc.  93-299  Filed  1-7-93;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  878 

[Docket  No.  91N-0281] 

General  and  Plastic  Surgery  Devices; 
Effective  Date  of  Requirement  for 
Premarket  Approval  of  Silicone 
Inflatable  Breast  Prosthesis 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Proposed  rule;  opportunity  to 
request  a  change  in  classification. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  its  regulations  to  require  the 
filing  of  a  premarket  approval 
application  (PMA)  or  a  notice  of 
completion  of  a  product  development 
protocol  (PDP)  for  the  silicone  inflatable 
breast  prosthesis,  a  medical  device.  The 
agency  is  also  summarizing  its  proposed 
findings  regarding:  (1)  The  degree  of  risk 
of  illness  or  injury  designed  to  be 
eliminated  or  reduced  by  requiring  the 
device  to  meet  the  approval 
requirements  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act);  and  (2)  the 
benefits  to  the  public  from  the  use  of  the 
device.  In  addition,  FDA  is  announcing 
an  opportunity  for  interested  persons  to 
request  that  the  agency  change  the 
classification  of  the  device  based  on 
new  information.  This  action  is  a 
followup  to  FDA’s  notice  of  intent 
published  in  the  Federal  Register  of 
January  6, 1989  (54  FR  550). 

DATES:  Written  comments  by  March  9, 
1993;  requests  for  a  change  in 
classification  by  January  25, 1993.  FDA 
intends  that,  if  a  final  rule  based  on  this 
proposed  rule  is  issued,  PMA’s  will  be 
required  to  be  submitted  within  90  days 
of  the  effective  date  of  the  final  rule. 
ADDRESSES:  Submit  written  comments 
or  requests  for  a  change  in  classification 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  Callahan,  Center  for  Devices 
and  Radiological  Health  (HFZ-410), 
Food  and  Drug  Administration,  1390 
Piccard  Dr.,  Rockville,  MD  20850,  301- 
427-1036. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  513  of  the  act  (21  U.S.C.  360c) 
requires  the  classification  of  medical 
devices  into  one  of  three  regulatory 
classes:  Class  I  (general  controls),  class 


II  (special  controls),  and  class  III 
(premarket  approval).  Generally,  devices 
tnat  were  on  the  market  before  May  28, 
1976,  the  date  of  enactment  of  the 
Medical  Device  Amendments  of  1976 
(the  amendments)  (Pub.  L.  94-295),  and 
devices  marketed  on  or  after  that  date 
that  are  substantially  equivalent  to  such 
devices,  have  been  classified  by  FDA. 

For  the  sake  of  convenience,  this 
preamble  refers  to  both  the  devices  that 
were  on  the  market  before  May  28, 1976, 
and  the  substantially  equivalent  devices 
that  were  marketed  on  or  after  that  date 
as  “preamendments  devices.” 

Section  515(b)(1)  of  the  act  (21  U.S.C. 
360e(b)(l))  establishes  the  requirement 
that  a  preamendment  device  that  FDA 
has  classified  into  class  III  is  subject  to 
premarket  approval.  A  preamendments 
class  III  device  may  be  commercially 
distributed  without  an  approved  PMA 
until  90  days  after  FDA’s  promulgation 
of  a  final  rule  requiring  premarket 
approval  for  the  device,  or  30  months 
after  final  classification  of  the  device 
under  section  513  of  the  act,  whichever 
is  later.  Also,  a  preamendments  device 
is  not  required  to  have  an  approved 
investigational  device  exemption  (IDE) 
(21  CFR  part  812)  until  the  date 
identified  by  FDA  in  the  final  rule 
requiring  the  submission  of  a  PMA  for 
the  device  and  during  the  period  when 
a  PMA  for  the  device  is  under  FDA 
review. 

Section  515(b)(2)(A)  of  the  act 
provides  that  a  proceeding  for  the 
promulgation  of  a  final  rule  to  require 
premarket  approval  shall  be  initiated  by 
publication  in  the  Federal  Register  of  a 
notice  of  proposed  rulemaking 
containing:  (1)  The  proposed  rule;  (2) 
proposed  findings  with  respect  to  the 
degree  of  risk  of  illness  or  injury 
designed  to  be  eliminated  or  reduced  by 
requiring  the  device  to  have  an 
approved  PMA  or  a  declared  completed 
PDP  and  the  benefit  to  the  public  from 
the  use  of  the  device;  (3)  an  opportunity 
for  the  submission  of  comments  on  the 
proposed  rule  and  the  proposed 
findings;  and  (4)  an  opportunity  to 
request  a  change  in  the  classification  of 
the  device  based  on  new  information 
relevant  to  the  classification  of  the 
device. 

Section  515(b)(2)(B)  of  the  act 
provides  that,  if  FDA  receives  a  request 
for  a  change  in  the  classification  of  the 
device  within  15  days  of  the  publication 
of  the  notice,  FDA  shall,  within  60  days 
of  the  publication  of  the  notice,  consult 
with  the  appropriate  FDA  advisory 
committee  and  publish  a  notice  denying 
the  request  for  change  of  classification 
or  announcing  its  intent  to  initiate 
reclassification  of  the  device  under 
section  513(e)  of  the  act. 


Under  section  515(b)(3)  of  the  act, 

FDA  shall,  after  the  close  of  the 
comment  period  on  the  proposed  rule 
and  consideration  of  any  comments 
received,  promulgate  a  final  rule  to 
require  premarket  approval  or  publish  a 
notice  terminating  the  proceeding.  If 
FDA  terminates  the  proceeding,  FDA  is 
required  to  initiate  reclassification  of 
the  device  under  section  513(e)  of  the 
act,  unless  the  reason  for  termination  is 
that  the  device  is  a  banned  device  under 
section  516  of  the  act  (21  U.S.C.  360f). 

If  the  proposed  rule  to  require 
premarket  approval  for  a 
preamendments  device  is  made  final, 
section  501(f)(2)(B)  of  the  act  (21  U.S.C. 
351(f)(2)(B))  requires  that  a  PMA  or  a 
notice  of  completion  of  a  PDP  for  any 
such  device  be  filed  within  90  days  of 
the  date  of  promulgation  of  the  final 
rule  or  30  months  after  final 
classification  of  the  device  under 
section  513  of  the  act,  whichever  is 
later.  If  a  PMA  or  a  notice  of  completion 
of  a  PDP  is  not  filed  by  the  later  of  the 
two  dates,  commercial  distribution  of 
the  device  is  required  to  cease.  The 
device  may,  however,  be  distributed  for 
investigational  use  if  the  manufacturer, 
importer,  or  other  sponsor  of  the  device 
complies  with  the  IDE  regulations.  If  a 
PMA  or  a  notice  of  completion  of  a  PDP 
is  not  filed  by  the  later  of  the  two  dates 
and  no  IDE  is  in  effect,  the  device  is 
deemed  to  be  adulterated  within  the 
meaning  of  section  501(f)(1)(A)  of  the 
act  (21  U.S.C.  351(f)(1)(A)).  Adulterated 
devices,  including  those  that  have  been 
distributed  but  remain  unused,  are 
subject  to  seizure  and  condemnation 
under  section  304  of  the  act  (21  U.S.C. 
334).  FDA  has  in  the  past  requested  that 
manufacturers  take  action  to  prevent  the 
further  use  of  devices  for  which  no  PMA 
was  filed  and  may  determine  that  such 
a  request  is  appropriate  for  silicone 
inflatable  breast  prostheses.  In  addition, 
shipment  of  the  device  in  interstate 
commerce  would  be  subject  to 
injunction  under  section  302  of  the  act 
(21  U.S.C.  332),  and  the  individuals 
responsible  for  such  shipment  would  be 
subject  to  prosecution  under  section  303 
of  the  act  (21  U.S.C.  333). 

The  act  does  not  permit  an  extension 
of  the  90-day  period  after  promulgation 
of  a  final  rule  within  which  an 
application  or  a  notice  is  required  to  be 
filed.  The  House  Report  on  the 
amendments  states  that: 

the  thirty  month  ‘grace  period’  afforded  after 
classification  of  a  device  into  class  III  *  *  * 
is  sufficient  time  for  manufacturers  and 
importers  to  develop  the  data  and  conduct 
the  investigations  necessary  to  support  an  . 
application  for  premarket  approval. 
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(H.  Rept.  853,  94th  Cong.,  2d  sess.  42 
(1976)). 

On  November  28, 1990,  the  President 
signed  into  law  the  Safe  Medical 
Devices  Act  of  1990  (the  SMDA)  (Pub. 

L.  101-629),  which  amended  the  act  (21 
U.S.C.  301  et  seq.).  The  act  as  amended 
by  the  SMDA  adds,  among  other 
provisions,  a  new  postmarket 
surveillance  section  that  grants  FDA 
authority  to  require  manufacturers  to 
conduct  postmarket  surveillance  for  any 
device  that  the  manufacturer  first 
introduced  or  delivered  for  introduction 
into  interstate  commerce  after  January  1, 
1991,  that:  (1)  Is  a  permanent  implant 
the  failure  of  which  may  cause  serious 
adverse  health  consequences  or  death; 

(2)  is  intended  for  use  in  supporting  or 
sustaining  human  life;  or  (3)  potentially 
presents  a  serious  risk  to  human  health. 
In  addition,  under  the  new  provisions  of 
the  act,  FDA  may,  at  its  discretion, 
require  a  manufacturer  of  any  device  to 
conduct  postmarket  surveillance  if  FDA 
determines  that  postmarket  surveillance 
of  the  device  is  necessary  to  protect  the 
public  health  or  to  provide  safety  or 
effectiveness  data  for  the  device.  When 
reviewing  PMA’s,  PDP’s,  or  a  petition  to 
reclassify  this  device,  FDA  will  also 
determine  whether  the  silicone 
inflatable  breast  prosthesis  is  a  device 
subject  to  the  mandatory  postmarket 
surveillance  provisions  of  the  act  as 
amended  by  the  SMDA,  or  whether  FDA 
should  require  postmarket  surveillance 
to  protect  the  public  health  or  provide 
safety  and  effectiveness  data  for  the 
device. 

Section  522  of  the  act  as  amended  by 
the  SMDA  grants  FDA  the  authority  to 
require  manufacturers  of  medical 
devices  to  conduct  postmarket 
surveillance  studies.  The  intended 
purpose  of  section  522  of  the  act  is  to 
create  an  early  warning  system  that 
allows  for  the  early  identification  of 
potential  problems  with  medical 
devices  within  a  reasonable  time  of  their 
first  marketing  by  collecting  useful  data 
or  other  information  necessary  to 
protect  the  public  health,  and  by 
providing  safety  and  effectiveness 
information  for  the  devices.  The  new 
provision  of  the  act  applies  to 
manufacturers  and  those  persons  whose 
devices  are  cleared  for  marketing  under 
section  515(e)  of  the  act  (21  U.S.C. 
360e(e)),  or  under  section  510(k)  of  the 
act  (21  U.S.C.  360(k)).  For  the  sake  of 
convenience,  this  notice  of  proposed 
rulemaking  refers  to  devices  cleared  for 
marketing  under  section  515(e)  of  the 
act.  Manufacturers  or  persons  required 
to  conduct  postmarket  surveillance  of  a 
device  must  submit  a  protocol  for  the 
required  surveillance.  The  agency  will 


supply  as  much  guidance  as  possible  to 
the  manufacturer  regarding  the  content, 
preparation,  and  submission  of 
protocols. 

The  agency  is  aware  that  postapproval 
studies  are  required  in  §  814.82  (21  CFR 
814.82)  of  the  PMA  regulation  for 
certain  class  III  devices.  In  such  cases, 
the  manufacturer  will  be  subject  to  both 
the  postapproval  study  requirements 
under  §  814.82  and  the  postmarket 
surveillance  requirements  of  section  522 
of  the  act.  In  some  instances,  the 
requirements  for  postapproval  studies 
may  satisfy  the  postmarket  surveillance 
requirements.  Under  appropriate 
circumstances,  FDA  will  allow 
manufacturers  to  combine  the 
requirements  for  postapproval  studies 
with  those  for  postmarket  surveillance 
studies. 

A.  Classification  of  the  Silicone 
Inflatable  Breast  Prosthesis 

In  the  Federal  Register  of  June  24, 

1988  (53  FR  23856  at  23873),  FDA 
issued  a  final  rule  classifying  the 
silicone  inflatable  breast  prosthesis  into 
class  III  (21  CFR  878.3530).  The 
preamble  to  the  proposal  to  classify  the 
device  (47  FR  2810  at  2819,  January  19, 
1982)  included  the  recommendation  of 
the  General  and  Plastic  Surgery  Devices 
Panel  (the  Panel),  an  FDA  advisory 
panel,  which  met  on  March  24  and  July 
6, 1978,  regarding  the  classification  of 
the  device.  The  Panel  recommended 
that  the  device  be  placed  in  class  H,  but 
identified  certain  risks  to  health 
presented  by  the  device.  FDA  disagreed 
with  the  Panel’s  recommendation  and 
proposed  that  the  silicone  inflatable 
breast  prosthesis  be  classified  into  class 
III.  In  the  proposal  the  agency  stated 
that  it  believed  that  insufficient 
information  existed  to  determine  that 
general  controls  would  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device  or  to 
establish  a  performance  standard 1  to 
provide  this  assurance.  The  proposal 
stated  that  premarket  approval  is 
necessary  for  this  device  because  it 
presents  a  potential  unreasonable  risk  of 
injury  due  to  the  possibility  of  leakage 
of  the  contents  of  the  silicone  shell  and 
subsequent  collapse  or  deformity  of  the 
breast,  and  contraction  of  the  fibrous 
tissue  capsule  that  forms  around  the 
implanted  prosthesis,  which  can  lead  to 
marked  asymmetry  in  breast  contour 
and  other  potentially  painful  and 
disfiguring  complications.  In  support  of 


1  The  SMDA  changed  the  definition  of  a  class  II 
device  in  section  513(a)(1)(B)  from  a  device  for 
which  a  performance  standard  is  necessary  to 
provide  reasonable  assurance  of  safety  and 
effectiveness  to  one  for  which  special  controls  are 
sufficient  to  provide  such  assurance. 


its  proposal  to  strengthen  regulatory 
surveillance  of  the  device,  FT)A  cited 
numerous  references  supporting  the 
proposed  classification  and  identified 
ongoing  scientific  debates  on  the  safety 
of  breast  prostheses. 

The  preamble  to  the  final  rule 
classifying  the  device  advised  that  the 
earliest  date  by  which  PMA’s  for  the 
device  could  be  required  was  December 
31, 1990,  or  90  days  after  promulgation 
of  a  rule  requiring  premarket  approval 
for  the  device,  whichever  occurs  later. 

In  the  Federal  Register  of  January  6, 
1989  (54  FR  550),  FDA  published  a 
notice  of  intent  to  initiate  proceedings 
to  require  premarket  approval  of  31 
preamendments  class  in  devices 
assigned  a  high  priority  by  FDA  for  the 
application  of  premarket  approval 
requirements,  including  the  silicone 
inflatable  breast  prosthesis.  Among 
other  things,  the  notice  described  the 
factors  FDA  takes  into  account  in 
establishing  priorities  for  proceedings 
under  section  515(b)  of  the  act  for 
promulgating  final  rules  requiring  that 
preamendments  class  m  devices  have 
approved  PMA’s.  Using  those  factors, 
EDA  assigned  a  high  priority  to  the 
initiation  of  a  proceeding  to  require 
premarket  approval  for  the  silicone 
inflatable  breast  prosthesis  identified  in 
§878.3530. 

Accordingly,  FDA  is  commencing  a 
proceeding  under  section  515(b)  of  the 
act  to  require  that  the  silicone  inflatable 
breast  prosthesis  have  an  approved 
PMA. 

B.  Dates  New  Requirements  Apply 

In  accordance  with  section  515(b)  of 
the  act,  FDA  is  proposing  to  require  that 
PMA’s  or  a  notice  of  completion  of  a 
PDP  be  filed  with  the  agency  for  silicone 
inflatable  breast  prostheses  within  90 
days  after  promulgation  of  any  final  rule 
based  on  this  proposal.  Under 
§  814.42(a)  (21  CFR  814.42(a)),  FDA  will 
make  a  filing  decision  on  a  PMA  within 
45  days  of  its  receipt.  FDA  will  accept 
a  PMA  for  filing  only  after  making  a 
threshold  determination  that  the  PMA  is 
sufficiently  complete  to  permit  a 
substantive  review.  An  applicant  whose 
device  was  in  commercial  distribution 
before  May  28, 1976,  or  has  been  found 
by  FDA  to  be  substantially  equivalent  to 
such  a  device,  will  be  permitted  to 
continue  marketing  the  silicone 
inflatable  breast  prosthesis  during 
FDA’s  review  of  the  PMA  or  notice  of 
completion  of  the  PDP.  FDA  intends  to 
review  any  PMA  for  the  device  within 
180  days  of  the  date  of  filing  and  a 
notice  of  completion  of  a  PDP  within  90 
days.  FDA  cautions  that,  under  section 
515(d)(l)(B)(i)  of  the  act,  FDA  may  not 
enter  into  an  agreement  to  extend  the 
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review  period  for  a  PMA  unless  the 
agency  finds  that  “the  continued 
availability  of  the  device  is  necessary  for 
the  public  health.” 

FL)A  intends  that  the  preamble  to  any 
final  rule  based  on  this  proposal  will 
state  that,  under  §  812.2(d)  (21  CFR 
812.2(d)),  the  exemptions  from  the 
requirements  of  the  IDE  regulations  in 
§  812.2  (c)(1)  and  (c)(2)  will  cease  to 
apply  to  clinical  investigations  of  the 
silicone  inflatable  breast  prosthesis  on 
the  date  on  which  a  PMA  or  notice  of 
completion  of  a  PDP  is  required  to  be 
filed.  If  a  PMA  or  notice  of  completion 
of  a  PDP  for  the  silicone  inflatable  breast 
prosthesis  is  not  filed  with  FDA  within 
90  days  after  the  date  of  promulgation 
of  any  final  rule  requiring  premarket 
approval  for  the  device,  commercial 
distribution  of  the  device  must  cease.  A 
device  for  which  a  PMA  or  notice  is  not 
filed  may  be  distributed  for 
investigational  use  only  if  the 
requirements  of  the  IDE  regulations 
regarding  significant  risk  devices  are 
met.  The  requirements  for  significant 
risk  devices  include  submitting  an  IDE 
application  to  FDA  for  its  review  and 
approval.  An  approved  IDE  is  required 
to  be  in  effect  before  an  investigation  of 
the  device  msy  be  initiated  or 
continued.  FDA  cautions  therefore,  that 
IDE  applications  should  be  submitted  to 
FDA  at  least  30  days  before  the  end  of 
the  90-day  period  to  avoid  interrupting 
investigations. 

C.  Description  of  the  Device 

A  silicone  inflatable  breast  prosthesis 
is  a  silicone  rubber  shell  made  of 
polysiloxane(s),  such  as 
polydimethylsiloxane  and 
polydiphenylsiloxane,  that  is  inflated  to 
the  desired  size  with  sterile  isotonic 
saline  before  or  after  implantation.  The 
device  is  intended  to  be  implanted  to 
augment  or  reconstruct  the  female 
breast. 

The  proposed  rule  to  require 
premarket  approval  of  silicone  inflatable 
breast  prostheses  applies  only  to  the 
silicone  inflatable  breast  prostheses 
identified  above  that  were  being 
commercially  distributed  before  May  28, 
1976,  and  to  devices  introduced  or 
proposed  for  introduction  into 
commercial  distribution  since  that  date 
that  are  substantially  equivalent  to  the 
silicone  inflatable  breast  prostheses. 

D.  Proposed  Findings  With  Respect  to 
Risks  and  Benefits 

As  required  by  section  515(b)  of  the 
act,  FDA  is  publishing  its  proposed 
findings  regarding:  (1)  The  degree  of  risk 
of  illness  or  injury  designed  to  be 
eliminated  or  reduced  by  requiring  the 
silicone  inflatable  breast  prosthesis  to 


have  an  approved  PMA  or  PDP;  and  (2) 
the  benefits  to  the  public  from  the  use 
of  the  device. 

E.  Degree  of  Risk 

On  January  26  and  27, 1983,  the  Panel 
met  to  review  and  consider  all 
comments  that  were  submitted  to  FDA 
on  the  proposed  regulation  to  classify 
silicone  inflatable  breast  implants  into 
class  III,  including  comments  submitted 
by  the  American  Society  of  Plastic  and 
Reconstructive  Surgeons  (ASPRS)  and 
breast  prosthesis  manufacturers.  The 
Panel  also  reviewed  additional 
manufacturing  data  which  had  been 
requested  by  FDA  from  all 
manufacturers  of  breast  prostheses.  At 
the  portion  of  the  meeting  that  was  open 
to  the  public,  FDA  presented  to  the 
Panel  an  overview  of  its  reasons  for 
issuing  the  proposed  regulation. 

Members  of  ASPRS  and  representatives 
of  one  of  the  manufacturers,  Dow 
Coming  Corp.  (Dow  Coming),  also  made 
presentations.  The  Panel  also  met  in 
closed  session  to  review  confidential 
documents  on  silicone,  including  data 
furnished  by  Dow  Coming.  During  this 
meeting,  the  Panel  unanimously 
recommended  that  FDA  classify  the 
silicone  inflatable  breast  prosthesis  into 
class  III  as  proposed. 

The  Panel  met  on  November  22, 1988, 
and  recommended  that,  from  that  date 
until  1990,  FDA  and  ASPRS  conduct  a 
review  of  all  existing  national  and 
international  registries  of  breast 
implants  to  gather  long-term  data  on  all 
known  clinical  and  preclinical  risks 
related  to  mammary  implants,  including 
carcinogenesis/teratogenesis  and 
immune  disorders.  Quantitative  long¬ 
term  risk  information  was  not 
uncovered  in  this  review.  (See  transcript 
of  the  Panel  meeting,  January  26, 1989.) 
The  Panel  also  recommended  that  a 
national  mandatory  informed  consent 
program  be  implemented  to  educate 
prospective  patients  about  the  risks 
associated  with  augmentation 
mammaplasty.  On  September  26, 1991, 
FDA  issued  a  Federal  Register  notice 
requiring  dissemination  of  information 
on  risks  associated  with  silicone  gel- 
filled  and  silicone  inflatable  breast 
prostheses  (56  FR  49098). 

Based  on  all  of  the  Panel’s 
recommendations,  FDA  has  evaluated 
the  risks  associated  with  the 
implantation  of  silicone  inflatable  breast 
prostheses.  Much  of  the  documentation 
of  the  risks  referred  to  in  paragraphs  1 
through  9  below  is  specific  to  the 
silicone  inflatable  breast  prosthesis. 
Where  there  is  no  documentation 
specific  to  this  device,  but  there  is 
documentation  of  risks  associated  with 
materials  which  may  be  used  in  the 


device,  or  to  another  similar  device, 
such  as  another  device  made  from 
silicone  materials,  this  is  so  indicated. 
FDA  now  believes  that  the  following  are 
significant  risks  associated  with  the  use 
of  silicone  inflatable  breast  prostheses: 

1.  Fibrous  Capsular  Contracture 
Fibrous  capsular  contracture,  the 

formation  of  a  constricting  fibrous  layer, 
around  the  prosthesis,  is  the  most 
common  risk  associated  with  breast 
augmentation  and  reconstruction. 
Capsular  contracture  may  result  in 
excessive  breast  firmness,  discomfort, 
pain,  disfigurement,  and  displacement 
of  the  implant.  This  condition  occurs 
most  commonly  within  the  first  few 
months  following  surgery  (Refs.  1 
through  4,  6,  and  7).  Degrees  of  capsular 
contracture  have  not  been  quantitatively 
defined.  The  rate  of  clinically 
significant  contracture  has  been  cited  as 
between  approximately  3  and  45 
percent  (Refs.  1,  4,  6,  and  7). 

Although  several  etiological  factors 
have  been  suggested,  including 
hematoma,  infection,  foreign  body 
reaction,  and  radiation,  no  single  factor 
has  been  demonstrated  to  be  the  sole 
cause  of  contracture.  The  etiology  of 
contracture  is  not  understood  (Refs.  5,  7 
through  10,  and  49). 

2.  Deflation 

Deflation  of  the  device  results  from 
partial  or  total  loss  of  the  contents  due 
to  puncture,  rupture  or  other  failure  of 
the  shell,  or  a  faulty  valve.  Deflation 
results  in  the  loss  of  shape  of  the 
prosthesis,  which  msy  cause  deformity 
of  the  breast  and  require  surgical 
intervention  to  correct  (Refs.  2,  3,  and 
11  through  17). 

3.  Infection 

Infection,  a  risk  of  any  surgical 
implant  procedure,  is  associated  with 
the  use  of  silicone  inflatable  breast 
implants  (Refs.  8,  9,  and  18  through  20) 
As  in  any  implantation  procedure, 
compromised  device  sterility  and 
surgical  techniques  may  be  major 
contributing  factors  to  this  risk.  Other 
factors  specifically  related  to  breast 
implants  have  been  identified  which 
may  increase  the  risk  of  infection 
associated  with  this  device.  Burkhardt 
et  al.  have  concluded  from  their  studies 
that  Staphylococcus  epidermidis,  which 
has  been  cultured  from  uninfected 
breast  glands,  may  cause  subclinical 
infections  of  the  periprosthetic  area  if 
the  ductal  system  is  disrupted  during 
the  surgical  procedure.  It  has  been 
suggested  that  this  may  also  contribute 
to  the  early  development  of  capsular 
contracture  (Refs.  7  through  9, 18,  and 
19). 
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4.  Interference  With  Early  Tumor 
Detection 

Several  reports  have  suggested  that 
the  presence  of  silicone  inflatable  breast 
implants  may  interfere  with  standard 
mammography  procedures  used  to 
screen  patients  for  breast  cancer.  The 
presence  of  the  implant  can  produce  a 
shadow  on  the  radiograph  that  may 
reduce  visual  clarity  of  a  significant 
portion  of  the  breast  (Ref.  21). 
Furthermore,  there  is  greater  reduction 
of  transmission  of  X-rays  through  the 
saline  filler  than  through  tissue  (Ref. 

22).  In  addition,  the  presence  of  the 
implant  compresses  overlying  breast 
tissue,  particularly  fat,  creating  a  denser 
organ  with  less  radiographic  contrast. 
Compression  obliterates  the  fine 
trabecular  pattern  of  the  breast,  making 
architectural  distortions  difficult  to  see 
in  a  radiograph  (Ref.  23). 

The  risk  of  interference  with  early 
tumor  detection  could  potentially  affect 
a  large  number  of  patients,  because  most 
recent  predictions  indicate  that 
approximately  10  percent  of  women  in 
the  United  States  will  develop  breast 
cancer  during  their  lifetime. 

5.  Human  Carcinogenicity 

Carcinogenesis  has  been  widely 
discussed  as  a  reputed  risk  secondary  to 
implantation  of  any  material.  Evidence 
from  the  literature  indicates  that,  in 
animal  studies,  different  forms  of 
silicone  have  been  associated  with 
various  types  of  cancer  (Refs.  28  through 
32).  Cases  of  several  types  of  cancer  in 
humans  have  been  reported  in 
association  with  various  forms  of 
implanted  silicone  (Refs.  24  through 
27). 

6.  Human  Teratogenicity 

Teratogenesis  includes  the  origin  or 

mode  of  production  of  a  malformed 
fetus  and  the  disturbed  growth 
processes  involved  in  the  production  of 
a  malformed  fetus.  Studies  using 
silicone  fluid  in  animals  have  been 
minimal,  and  yield  contradictory  and 
inconclusive  results  (Refs.  33  through 
35).  Prolonged  contact  with  the  silicone 
membrane  and  its  components  might 
present  a  potential  risk  of  teratogenicity 
in  humans. 

7.  Adverse  Immunological  Effects  and/ 
or  Connective  Tissue  Disorders 

Adverse  immunological  effects  and/or 
connective  tissue  disorders  may  be  a 
serious  risk  associated  with  the 
implantation  of  a  silicone  inflatable 
breast  prosthesis.  These  problems  have 
been  discussed  related  to  the  use  of 
silicone  gel-filled  prostheses  and 
silicone  injections  in  augmentation 
mammaplasty.  There  are  clinical  reports 


of  several  patients  who  have  undergone 
augmentation  mammaplasty  with 
silicone  gel-filled  breast  prostheses  and 
who  have  presented  with  connective 
tissue  disorders  (Ref.  36).  Because  the 
silicone  inflatable  breast  prosthesis  may 
contain  a  similar  elastomer  rubber  shell, 
prolonged  contact  with  this  prosthesis 
presents  a  potential  risk  of  adverse 
immunological  effects  and/or 
connective  tissue  disorders  in  humans. 

8.  Calcification 

Calcification  of  the  fibrous  capsule 
surrounding  the  implant  involves  the 
deposition  of  mineral  salts  in  the 
capsule  and  may  compromise 
interpretation  of  mammographic  films 
and  contribute  to  diagnostic  errors  or 
delays  in  diagnosis  of  cancerous  lesions. 
(Refs.  3,  37,  and  38). 

9.  Biological  Effects  of  Silica 

Amorphous  (fumed)  silica  is  bound  to 

the  silicone  in  the  shell  and  may  be 
fibrogenic.  Fumed  silica  and  the 
silicone  shell  each  elicit  cellular 
responses  in  rats  (Ref.  39).  The 
biological  effects  of  silica  present  a 
potential  risk. 

F.  Benefits  of  the  Device 

Silicone  inflatable  breast  prostheses 
are  intended  to  reconstruct  or  augment 
the  female  breast.  Whether  performed 
for  reconstruction  or  augmentation 
purposes,  breast  implantation  is  a 
discretionary  elective  surgical 
procedure  performed  for  its 
psychological  benefits. 

Reconstructive  breast  implantation 
most  often  follows  cancer  surgery.  In 
addition  to  the  burden  of  knowing  that 
they  have  cancer,  it  is  reported  that 
women  facing  mastectomy  may 
experience  depression  that  accompanies 
any  degenerative  change  in  body  image. 
Shame  and  feelings  of  inadequacy  are 
common,  as  are  anxiety  and  fear  of 
sexual  rejection  (Refs.  40  and  41). 
Reconstruction  of  the  breast  may  help  to 
alleviate  such  feelings  as  well  as 
provide  these  women  with  a  more 
hopeful  outlook  toward  their  disease 
(Refs.  41  through  43). 

Some  studies  have  shown  that  women 
seeking  breast  enlargement  are 
individuals  who  feel  physically 
inadequate,  with  doubts  concerning 
their  femininity  and  desirability  (Refs. 

44  and  45).  Inner  concerns  about 
lowered  self-esteem  and  a  poor  self- 
concept  are  expressed  as  depression, 
lack  of  self-confidence,  and  some  degree 
of  sexual  inhibition  (Refs.  44  and  45). 

Changes  in  outlook,  personality,  and 
behavior  have  been  observed  following 
breast  augmentation  (Refs.  41,  46,  and 
47).  Published  studies  of  augmentation 


mammaplasty  show  psychological 
improvement  in  the  majority  of  patients 
(Refs.  16,  40,  41,  and  44  through  48). 

One  study,  which  involved  an  in-depth 
psychiatric  study  of  10  patients  and  a 
questionnaire  completed  by  132 
patients,  showed  enhancement  of  self- 
image,  improved  self-esteem,  and  a  high 
level  of  satisfaction  with  the  end  result 
of  the  implant  procedure  experienced 
by  all  10  patients  evaluated 
psychiatrically,  and  by  most  of  the 
group  of  132  patients  (Ref.  47). 

However,  tnese  studies  are  not  totally 
reliable  because  they  did  not  use 
objective  and  standardized  recording/ 
measurement  of  the  psychological 
benefit  of  the  device.  The  principal 
requirements  for  an  acceptable  scientific 
documentation  of  psychological  benefits 
of  the  device  are  provided  under  the 
section  II  of  this  document. 

G.  Need  for  Information  for  Risk/Benefit 
Assessment  of  the  Device 

As  indicated  above,  there  is 
reasonable  knowledge  of  the  risks  and 
benefits  associated  with  the  silicone 
inflatable  breast  prosthesis.  There  is, 
however,  insufficient  valid  scientific 
data  to  permit  FDA  to  perform  a  risk/ 
benefit  analysis.  Therefore,  FDA  is  now 
seeking  further  information  on  the 
following  safety  and  effectiveness  issues 
associated  with  the  silicone  inflatable 
breast  prosthesis: 

(1)  Clinical  data  in  the  form  of  valid 
scientific  evidence  are  needed  to  show 
the  rate  of  contracture  for  any  specific 
silicone  inflatable  breast  prosthesis,  i.e., 
for  each  substantive  external  surface 
modification.  In  addition,  it  is  not  clear 
how  various  approaches  to  the 
prevention  and  treatment  of  capsular 
contracture  may  reduce  the  risks 
associated  with  use  of  this  device  and, 
consequently,  these  approaches  should 
be  studied.  Such  methods  have 
included  the  use  of  various  implant 
types,  submuscular  positioning  of  the 
implant,  use  of  manual  compression 
exercises,  external  capsuiotomy,  and 
open  capsuiotomy  or  capsulectomy. 

(2)  The  potential  long-term  adverse 
effects  of  silicone  inflatable  breast 
implants,  such  as  cancer,  adverse 
immunological  effects,  connective  tissue 
disorders,  calcification,  and 
teratogenicity,  are  unknown  and  require 
study.  The  agency  notes  that  neither 
particles,  which  may  be  shed  from  the 
shell  (Refs.  49  and  50),  nor  the  chemical 
forms  of  silicone  monomers  or  other 
additives,  which  may  leach  from  the 
shell,  have  been  characterized,  and  their 
metabolic  fates  are  not  known  (Ref.  33). 
Furthermore,  no  satisfactory 
independent  study  has  thoroughly 
evaluated  the  chronic  long-term 
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toxicology  of  cross-linked  silicone 
polymers  of  different  molecular  sizes. 
Because  young  women  are  the 
recipients  of  a  significant  percentage  of 
these  implants,  information  regarding 
the  chronic  toxic  effects  or  possible 
teratogenic  effects  of  silicone  could  be 
of  substantial  importance  in 
determining  the  risk  to  these  patients. 

(3)  Data  demonstrating  the  effect  of 
the  device  on  the  ability  of 
mammograms  to  detect  tumors  in  the 
breast  are  needed.  It  is  predicted  that 
approximately  10  percent  of  American 
women  will  develop  breast  cancer. 
Mammography  of  the  breast  is  one 
method  to  detect  early  tumors.  Data  are 
needed  that  demonstrate  whether  the 
presence  of  a  breast  prosthesis  may 
interfere  with  mammographic 
procedures  to  screen  patients  for  breast 
cancer. 

(4)  Studies  demonstrating  the 
incidence  and  extent  of  risk  of 
calcification  of  the  fibrous  tissue  around 
breast  prostheses  and  its  impact  on  the 
correct  and  timely  detection  of  breast 
tumors  by  mammography  are  needed. 

(5)  Data  from  bom  long-term  clinical 
studies  and  mechanical  testing  are 
needed  to  determine  the  incidence  of 
deflation  and  its  relationship  to  the 
physical  characteristics  of  the  device, 
e.g.,  tensile  strength,  valve  performance, 
and  compressive  cyclic  fatigue  strength. 

(6)  Long-term  effectiveness  data  for 
the  device  are  needed.  The  incidence  of 
infection,  implant  failure  and  attendant 
causes,  as  well  as  the  incidence  of 
reoperations  required  as  a  result,  have 
not  been  clearly  identified.  This 
information  is  necessary  in  order  to 
perform  an  appropriate  risk/benefit 
analysis. 

(7)  The  presurgical,  immediate 
postsurgical,  and  long-term 
psychological  benefits  of  the  device 
after  breast  reconstruction  and 
augmentation  need  to  be  examined  and 
quantified.  In  order  to  document  the 
benefits  of  breast  reconstruction  and 
augmentation  with  silicone  inflatable 
breast  prostheses,  such  factors  as  patient 
satisfaction,  improved  self-image,  and 
improved  psychological  outlook  need  to 
be  studied  using  well-established 
standardized  tests. 

FDA  believes,  therefore,  that  the 
silicone  inflatable  breast  prosthesis 
should  undergo  premarket  approval  to 
determine  whether  the  risks  of  using  the 
device  are  adequately  balanced  by  its 
benefits. 

II.  PMA  Contents 

Any  PMA  for  the  device  must  include 
the  information  required  by  section 
515(c)(1)  of  the  act.  Such  a  PMA  should 
also  include  a  detailed  discussion  of  the 


risks  and  benefits  identified  above,  with 
results  of  preclinical  and  clinical 
studies,  of  the  device  for  which 
premarket  approval  is  sought.  In 
addition,  the  PMA  should  include  all 
data  and  information  on:  (1)  Any  risks 
known  to  the  applicant  that  have  not 
been  identified  in  this  document,  (2)  the 
effectiveness  of  the  specific  silicone 
inflatable  breast  prosthesis  that  is  the 
subject  of  the  application,  and  (3) 
summaries  of  all  existing  preclinical 
and  clinical  data  from  investigations  on 
the  safety  and  effectiveness  of  the 
device. 

Section  515(b)  of  the  act  does  not 
require  FDA  to  provide  guidance  for 
tests  for  PMA’s  prior  to  issuing  a  call  for 
PMA’s.  Nevertheless,  FDA  is  providing 
the  foliowring  discussion  of  tests  and  test 
methods  in  order  to  assist  potential 
applicants  in  developing  their  PMA 
submissions.  This  discussion  is 
intended  to  suggest  the  content  of  a 
PMA  and  is  not  intended  to  bind  a  PMA 
applicant  or  the  agency  to  any  specific 
study  or  set  of  studies.  FDA  is  prepared 
to  consider  any  and  all  valid  scientific 
evidence  in  its  evaluation  of  the  safety 
and  effectiveness  of  the  silicone 
inflatable  breast  prosthesis. 

A.  Manufacturing  Data 

The  manufacture  of  the  device  should 
be  described  in  detail.  Information 
provided  should  include,  but  not 
necessarily  be  limited  to,  chemical 
formulation  and  manufacturing 
procedures,  presented  as  a  step-by-step 
process,  from  the  starting  materials  to 
the  finished  products,  including,  but  not 
limited  to,  all  nonreactants  and 
reactants  (including  intermediate 
precursors)  for  the  outer  shell,  patch, 
and  injection  port  materials.  A  complete 
master  list  of  common  chemical  names 
and  alternate  names  (company,  trade, 
and  code)  for  all  nonreactants,  reactants 
(including  intermediate  precursors),  and 
products  should  be  provided.  Chemical 
characterization  of  the  elastomer 
intermediates,  outer  shell,  patch,  and 
injection  port  sufficient  to  demonstrate 
control  of  chemical  processing  of  the 
device  materials  should  be  provided. 
This  should  be  based  on  lot-to-lot 
comparisons  of  the  following 
information:  (1)  The  molecular  weight 
distribution,  expressed  as  weight 
average  molecular  weight,  number 
average  molecular  weight,  peak 
molecular  weight,  Z  average  molecular 
weight,  polydispersity,  and  viscosity 
average  molecular  weight  of  these 
precursors;  (2)  analyses  for  residual 
levels  of  volatile  and  nonvolatile  cyclic 
compounds;  and  (3)  comparison  of 
viscosity,  number  average  molecular 
weight,  and  percent  volatiles  on  a  single 


graph.  Information  providing 
documentation  establishing  the  extent 
of  crosslinking  in  the  shell  material  or 
silicone-hydride  and  vinyl  content  of 
crosslinked  shell  material,  as  well  as 
particle  size  of  the  silica  if  present  in 
the  shell,  patch,  or  injection  port, 
should  be  provided.  Copies  of  the 
sterility  and  material  qualification 
standard  operating  procedures  should 
also  be  provided. 

B.  Preclinical  Data 

All  physical  and  chemical  properties 
of  the  device  should  be  completely 
characterized.  These  should  include, 
but  not  necessarily  be  limited  to,  tensile, 
fatigue,  and  shear  strengths,  elastic 
modulus,  and  chemical  properties  of  the 
finished  and  sterilized  device.  Data 
should  also  include  frequency  of  device 
failure,  failure  mechanism,  and  specific 
components  that  caused  failure  of  the 
finished  and  sterilized  device.  Tests 
should  include  the  following  specific 
methods  or  their  equivalent:  The 
American  Society  of  Testing  and 
Materials  (ASTM)  Test  Method  D412  to 
measure  ultimate  elongation  and  total 
energy  to  rupture  of  shells,  patches,  and 
other  elastomeric  components  that 
comprise  a  lumen  of  the  finished 
product;  ASTM  Test  Method  D624  to 
determine  tear  resistance  of  patches  and 
other  elastomeric  components;  abrasion 
resistance  test  of  the  shell;  finished 
device  fatigue  characteristic  curve  (S/N 
curve)  in  the  form  of  applied  external 
pressure  (to  simulate  pressures  applied 
by  patient  lying  on  her  chest)  versus 
number  of  cycles  to  failure  performed  in 
air  at  1  Hertz;  and  ASTM  Test  Method 
F763  (section  7.2)  to  test  the  integrity  of 
adhered  or  fused  joints. 

Complete  identification  and 
quantification  of  all  chemicals, 
including  residual  cyclics  and 
oligomers,  extractable  from  each  of  the 
individual  structural  components  (shell 
and  other  materials)  as  they  are  found 
in  the  final  sterilized  device,  should  be 
reported.  The  solvents  used  for 
extraction  should  have  varying 
polarities  and  should  include,  but  not 
be  limited  to,  dichloromethane.  The 
selected  solvents  and  extraction  method 
should  be  documented  to  show  that 
they  can  solubilize  potential  leachables. 
Laboratory  test  methods  and  animal 
experiments  used  in  the 
characterization  of  the  physical, 
chemical,  and  mechanical  properties  of 
the  device  should  simulate  the  intended 
use  of  the  device  in  humans.  Data 
relevant  to  the  distribution  and 
metabolic  fate  of  silicone  used  in  the 
manufacturing  of  the  device  should  be 
supplied. 
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Pharmacokinetic/biodegradation 
studies  of  all  materials  contained  in  the 
finished  device  should  be  reported.  Of 
special  concern  are  questions  regarding 
the  ultimate  fate,  quantities,  sites/organs 
of  deposition,  routes  of  excretion,  and 
potential  clinical  significance  of  silicone 
retention  and  migration. 

Toxicological  effects  (e.g., 
cytotoxicity,  mutagenicity,  suppression 
of  the  immune  system,  allergenicity, 
and  reproductive  and  development 
organ  damage)  should  be  identified. 
Complete  mutagenicity  testing  of  each 
chemical  extracted  from  the  finished, 
sterilized  components  of  the  device 
should  include  the  following  tests: 
Bacterial  mutagenicity,  mammalian 
mutagenicity,  deoxyribonucleic  acid 
damage,  and  cell  transformation  assay. 

Acute,  subchronic,  and  chronic 
toxicity  in  vitro  and  in  vivo  studies 
using  die  chemicals  recovered  by  the 
above  extraction  processes  should  be 
provided  in  the  evaluation  of  long-term 
biocompatibility  of  the  device, 
including  dose  response  and  time  to 
response,  as  well  as  histopathological 
findings  in  tissues  both  surrounding 
implants  and  distal  to  implant  sites 
(lymph  nodes,  liver,  kidney,  lungs,  etc.). 
Animal  studies  of  chronic  toxicity, 
carcinogenicity,  teratogenicity,  and 
reproductive  toxicity  should  be 
performed  in  accordance  with  methods 
such  as  those  described  in 
“Toxicological  Principles  for  the  Safety 
Assessment  of  Direct  Food  Additives 
and  Color  Additives  Used  in  Food”  (Ref. 
51).  Animal  testing  of  the  individual 
compounds  extracted  from  the  final 
sterilized  device  should  be  performed 
for  those  that  qualify  for  Concern  Level 
III,  as  described  in  Ref.  51.  These 
studies  should  utilize  subcutaneous 
injection  to  administer  individual 
compounds  to  the  animals. 
Appropriately  conducted  studies  have 
been  described  in  several  publications 
(e.g.,  “Guidance  Document  for  the 
Preparation  of  Investigational  Device 
Exemption  Applications  for 
IntraArticular  Prosthetic  Knee  Ligament 
Devices,”  1987).  Teratology/ 
reproductive  testing  of  the  final 
sterilized  silicone  elastomer  and 
extractables  from  the  final  sterilized 
shell  should  be  performed  in  commonly 
used  species,  such  as  the  rabbit. 

C.  Clinical  Data 

Valid  scientific  evidence  submitted  in 
a  PMA  should  include  information  from 
well-controlled  clinical  studies,  with 
detailed  long-term  followup,  sufficient 
to  provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  silicone 
inflatable  breast  prosthesis.  For  each 
clinical  investigation  of  this  device,  a 


complete  description  of  all 
randomization  techniques  used  to 
minimize  potential  sources  of  bias 
should  be  given.  Such  studies  should 
include  time  course  presentations  of 
clinical  data  demonstrating  the  presence 
or  absence  of  fibrous  capsular 
contracture,  calcification,  infection,  or 
any  other  adverse  health  event, 
including  any  effects  on  the  immune 
system,  both  local  to  the  device  and 
systemic,  without  regard  to  the  device- 
relatedness  of  the  event.  The  diagnostic 
criteria  for  each  type  of  immunological 
and  allergic  phenomenon  should  be 
defined  at  the  beginning  of  the  study 
'  and  cases  should  be  well  documented 
utilizing  these  criteria.  Data 
demonstrating  the  effect  of  this  device 
on  the  ability  of  mammograms  to  detect 
tumors  in  the  breast  tissue,  time  course 
presentations  of  patient  satisfaction 
with  and  psychological  benefit  from  the 
implantation  of  this  device,  and  the 
anatomical  effect  of  this  device  as 
shown  by  matched  tables  of  before  and 
after  bra  and  cup  sizes  should  be 
provided.  Full  patient  accounting, 
including  theoretical  followup  (the 
number  of  patients  that  would  have 
been  examined  if  all  patients  were 
examined  according  to  their  followup 
schedules),  time  course  of  revisions,  and 
time  course  of  deaths  should  be 
reported.  As  part  of  this,  each  clinical 
report  should  clearly  state  the  date  that 
the  data  base  was  closed  to  the  addition 
of  new  information.  A  statistical 
demonstration,  based  on  the  number  of 
patients  who  complete  the  required 
study  period,  should  show  that  the 
sample  size  is  adequate  to  provide 
accurate  measures  of  the  safety  and 
effectiveness  of  this  device.  The 
statistical  demonstration  should  identify 
the  effect  criteria,  statistical  error 
tolerances  of  a  and  f),  anticipated 
variances  of  the  response  variables,  and 
should  provide  any  assumptions  or 
statistical  formulas  with  copies  of  any 
references  and  all  calculations  used. 
Statistical  justifications  for  pooling 
across  several  variables  such  as 
investigational  site,  device  usage 
(augmentation  versus  reconstruction 
versus  revision),  type  of  device,  types  of 
device  surfaces,  device  placement,  and 
incision  site,  should  be  provided. 

Epidemiological  studies  designed  to 
determine  the  risk  of  such  occurrences 
should  contain  enough  subjects  to 
detect  a  small  but  significant  increase  in 
one  or  more  connective  tissue  disorders 
(especially  scleroderma)  that  may  be 
associated  with  the  use  of  the  device. 

The  agency  believes  that  insufficient 
time  has  elapsed  to  permit  a  direct 
evaluation  of  the  risk  of  cancer  posed  by 
the  presence  of  silicone  in  the  human 


body  and  that  sufficient  epidemiological 
data  or  experimental  animal  data  are  not 
available  to  make  a  reasonable  and  fair 
judgment  of  this  risk.  Therefore,  the 
agency  will  require  long-term, 
postapproval  followup  for  any  silicone 
inflatable  breast  prosthesis  permitted  to 
continue  in  or  to  enter  commercial 
distribution.  Well-designed  clinical 
prospective  studies  with  long-term 
followup,  together  with  experimental 
animal  studies,  will  be  considered 
essential  in  determining  the  safety  and 
effectiveness  of  the  device.  Additional 
well-designed  retrospective  and 
prospective  clinical  studies  to  collect 
long-term  data  on  teratogenic/ 
reproductive  effects  of  the  device 
should  be  initiated. 

FDA  recognizes  that  the  implantation 
of  a  silicone  inflatable  breast  prosthesis 
is  an  elective  surgical  procedure.  FDA 
understands  that  evaluation  of  the 
degree  of  benefit  involves  an  assessment 
of  patient  satisfaction  and  psychological 
well-being,  particularly  in  light  of  the 
function  of  the  device.  Such  evaluation 
relates  to  patient  expectations  and 
includes  subjective  factors,  which  may 
be  transient  in  nature. 

The  level  of  the  device’s  benefit  may 
depend  on  whether  breast  implants  are 
used  for  augmentation  mammaplasty, 
correction  of  congenital  breast 
anomalies,  or  reconstruction  after  tumor 
ablation.  Therefore,  the  evaluation 
parameters  for  this  portion  of  the 
clinical  study  should  be  structured  for 
an  objective  and  standardized 
recording/measurement  of  the 
psychological  benefit  of  the  device.  The 
primary  requirements  for  an  acceptable 
scientific  documentation  of 
psychological  benefits  of  the  device  are 
the  use  of:  (1)  Prospective  research 
designs,  including  presurgical  and 
postsurgical  repeated  measures;  (2) 
appropriate  control/comparison  groups; 
and  (3)  standardized  test  instruments 
rather  than  informal,  nonvalidated 
questionnaires.  FDA  also  strongly 
recommends  that  the  following  criteria 
be  included  in  the  study:  (1) 
Stratification  of  data  according  to 
augmentation  versus  reconstruction 
mammaplasty;  (2)  quantitative 
assessment  of  the  level  and  duration  for 
each  of  the  various  parameters 
evaluated  (for  example,  a  numerical 
score  should  be  assigned  to  evaluate  the 
level  and  duration  of  the  preoperative 
and  postoperative  satisfaction  and 
psychological  improvement  of  treated 
compared  to  untreated  control  patients); 
(3)  baseline  level  for  each  psychological 
parameter  evaluated;  (4)  correlation  of 
the  psychological  data  with  other 
clinical  outcomes  of  the  implant 
procedure;  and  (5)  adequate  followup 
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time.  The  benefit  assessment  (and  the 
entire  PMA)  must  be  based  on  valid 
scientific  evidence  as  defined  in 
§  860.7(c)(2)  (21  CFR  860.7(c)(2))  and 
well-controlled  studies  as  described  in 
§  860.7(f),  in  order  to  provide  reasonable 
assurance  of  the  safety  and  effectiveness 
of  the  silicone  inflatable  breast 
prosthesis  in  reconstruction  and 
augmentation  mammaplasty. 

Applicants  should  submit  any  PMA 
in  accordance  with  FDA’s  "Premarket 
Approval  (PMA)  Manual,”  which  is 
available  upon  request  from  the 
Division  of  Small  Manufacturers 
Assistance  (HFZ-220),  Center  for 
Devices  and  Radiological  Health.  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rodcville,  MD  20850,  800-443- 
2041,  or  301-443-6597. 

III.  Request  for  Comments 

Interested  persons  may,  on  or  before 
March  9, 1993,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  Comments 
should  discuss  all  aspects  of  the 
proposed  findings  and  the 
recommended  PMA  contents. 

IV.  Opportunity  To  Request  a  Change  in 
Classification 

Before  requiring  the  filing  of  a  PMA 
or  PDP  for  a  device,  FDA  is  required  by 
section  515(b)(2)(A)(iv)  of  the  act  to 
provide  an  opportunity  for  interested 
persons  to  request  a  change  in  the 
classification  of  the  device  based  on 
new  information  relevant  to  its 
classification.  (See  §860.132  (21  CFR 
860.132).)  Any  proceeding  to  reclassify 
the  device  will  be  under  the  authority 
of  section  513(e)  of  the  act. 

A  request  for  a  change  in  the 
classification  of  the  silicone  inflatable 
breast  prosthesis  is  to  be  in  the  form  of 
a  reclassification  petition  containing  the 
information  required  by  §  860.123  (21 
CFR  860.123),  including  new 
information  relevant  to  the  classification 
of  the  device,  and  shall,  under  section 
515(b)(2)(B)  of  the  act,  be  submitted  by 
January  25, 1993. 

The  agency  advises  that,  to  assure 
timely  filing  of  any  such  petition,  any 
request  should  be  submitted  to  the 
Dodiets  Management  Branch  (address 
above)  and  not  to  the  address  provided 
in  §  860.123(b)(1).  Petitions  should  be 
identified  by  the  docket  number  found 


in  brackets  in  the  heading  of  this 
document.  Petitions  may  be  seen  in  the 
Dockets  Management  Branch  (address 
above)  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

If  a  timely  request  for  a  change  in  the 
classification  of  the  silicone  inflatable 
breast  prosthesis  is  submitted,  the 
agency  will  by  March  9, 1993,  after 
consultation  with  the  appropriate  FDA 
advisory  committee  and  by  an  order 
published  in  the  Federal  Register,  either 
deny  the  request  or  give  notice  of  its 
intent  to  initiate  a  change  in  the 
classification  of  the  device  in 
accordance  with  section  513(e)  of  the 
act  and  §  860.130  (21  CFR  860.130). 
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VI.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

VII.  Economic  Impact 

FDA  has  examined  the  economic 
consequences  of  this  proposed  rule  in 
accordance  with  the  criteria  in  section 
1(b)  of  Executive  Order  12291  and  finds 
that  this  proposal  would  not  be  a  major 
rule  as  specified  in  the  Order.  The 
agency  believes  that  only  a  small 
number  of  firms  will  be  affected  by  this 
proposed  rule,  and  the  agency  certifies 


under  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354)  that  the  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  An  assessment  of  the  economic 
impact  of  any  final  rule  based  on  this 
proposal  has  been  placed  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  may  be  seen  by  interested 
persons  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  878 

Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  878  be  amended  as  follows: 

PART  878— GENERAL  AND  PLASTIC 
SURGERY  DEVICES 

1.  The  authority  citation  for  21  CFR 
part  878  continues  to  read  as  follows: 

Authority:  Secs.  501,  510,  513,  515,  520, 

701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  351,  360,  360c,  360e,  360j, 

371). 

2.  Section  878.3530  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  878.3530  Silicone  inflatable  breast 
prosthesis. 

***** 

(c)  Date  premarket  approval 
application  (PMA)  is  required.  A  PMA 
or  a  notice  of  completion  of  a  PDP  is 
required  to  be  filed  with  the  Food  and 
Drug  Administration  on  or  before  (insert 
date  90  days  after  the  effective  date  of 
a  final  rule  based  on  this  proposed  rule), 
for  any  silicone  inflatable  breast 
prosthesis  that  was  in  commercial 
distribution  before  May  28, 1976,  or  that 
has  on  or  before  (insert  date  90  days 
after  the  effective  date  of  a  final  rule 
based  on  this  proposed  rule),  been 
found  to  be  substantially  equivalent  to 
the  silicone  inflatable  breast  prosthesis 
that  was  in  commercial  distribution 
before  May  28, 1976.  Any  other  silicone 
inflatable  breast  prosthesis  shall  have  an 
approved  PMA  or  a  declared  completed 
PDP  in  effect  before  being  placed  into 
commercial  distribution. 

Dated:  December  15, 1992. 

Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 
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Agricultural  Marketing  Service 

7  CFR  Part  1209 
[FV-91-276] 

RIN  0581-AA49 

Mushroom  Promotion,  Research,  and 
Consumer  Information  Order 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

SUMMARY:  This  action  establishes  a 
Mushroom  Promotion,  Research,  and 
Consumer  Information  Order  (Order) 
which  is  authorized  by  the  Mushroom 
Promotion,  Research,  and  Consumer 
Information  Act  of  1990.  The  program 
will  be  funded  by  assessments  collected 
from  producers  and  importers  who 
produce  or  import,  on  average,  over 
500,000  pounds  of  mushrooms  annually 
that  are  marketed  or  imported  for  fresh 
use.  The  program  will  be  administered 
by  a  Mushroom  Council  consisting  of  at 
least  four  but  no  more  than  nine 
producer  and  importer  members.  From 
August  24, 1992,  through  September  28, 
1992,  the  Department  of  Agriculture 
(Department)  conducted  a  referendum 
among  eligible  producers  and  importers 
to  determine  whether  the  Order  would 
go  into  effect.  The  Order  was  approved 
by  a  majority  of  those  voting  in  the 
referendum  with  such  majority,  on 
average,  annually  producing  and 
importing  more  than  50  percent  of  the 
mushrooms  annually  produced  and 
imported  by  all  those  voting  in  the 
referendum. 

DATES:  This  final  rule  is  effective 
January  8, 1993. 

ADDRESSES:  Richard  Schultz,  Research 
and  Promotion  Branch,  Fruit  and 
Vegetable  Division,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  room  2535-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Schultz  at  the  above  address  or 
telephone  (202)  720-5976. 
SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding:  Proposed 
Rule  published  in  the  October  4, 1991, 
issue  of  the  Federal  Register  (56  FR 
50283);  Proposed  Rule  and  Meeting 
Notice  published  in  the  January  15, 
1992,  issue  of  the  Federal  Register  (57 
FR  1666);  Proposed  Rule  and 
Referendum  Order  published  in  the 
June  10, 1992,  issue  of  the  Federal 
Register  (57  FR  24719);  Amendment  to 
Referendum  Order  published  in  the 
August  14, 1992,  issue  of  the  Federal 
Register  (57  FR  36610);  and  further 
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Amendment  to  Referendum  Order 
published  in  the  September  23, 1992, 
issue  of  the  Federal  Register  (57  FR 
43943). 

This  final  rule  is  issued  pursuant  to 
the  Mushroom  Promotion,  Research, 
and  Consumer  Information  Act  of  1990 
(Subtitle  B  of  title  XIX  of  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990,  Pub.  L.  101-624,  November 
28, 1990,  7  U.S.C.  6101-6112),  as 
amended,  hereinafter  referred  to  as  the 
Act. 

This  rule  has  been  reviewed  by  the 
Department  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  "non-maior"  rule. 

This  rule  has  Seen  also  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  Section  1930  of 
the  Act  provides  that  nothing  in  the  Act 
may  be  construed  to  preempt  or 
supersede  any  other  program  relating  to 
mushroom  promotion,  research, 
consumer  information,  or  industry 
information  organized  or  operated 
under  the  laws  of  the  United  States  or 
any  State. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  1927  of  the  Act,  a  person  subject 
to  an  order  may  file  a  petition  with  the 
Secretary  of  Agriculture  (Secretary) 
stating  that  the  Order,  a  provision  of  the 
Order,  or  an  obligation  imposed  in 
connection  with  the  Order  is  not  in 
accordance  with  law;  and  requesting  a 
modification  of  the  Order  or  an 
exemption  from  the  Order.  Such  person 
is  afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  the  hearing,  the 
Secretary  will  rule  on  the  petition.  The 
Act  provides  that  the  district  court  of 
the  United  States  in  the  district  in 
which  such  person  resides  or  does 
business  has  jurisdiction  to  review  the 
Secretary’s  ruling  on  the  petition,  if  a 
complaint  is  filed  within  20  days  after 
the  date  of  the  entry  of  a  ruling  by  the 
Secretary. 

Regulatory  Flexibility  Act 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  (RFA),  the  Administrator  of 
the  Agricultural  Marketing  Service 
(AMS)  has  considered  the  economic 
impact  of  this  final  action  on  small 
entities. 

The  most  recent  Department  estimate 
of  mushroom  growers  in  the  United 
States  indicates  that  there  are  390 
growers.  Between  100  and  150  growers 
would  fall  under  the  definition  of 
producer  as  defined  in  the  Act  and  be 


subject  to  the  provisions  of  the  Order.  A 
majority  of  these  producers  are  engaged 
in  the  production  of  Agaricus 
mushrooms,  also  referred  to  as  button 
mushrooms.  A  minority  of  these 
producers  would  be  classified  as  small 
entities.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms,  which 
include  mushroom  handlers  and 
importers,  have  been  defined  as  those 
having  annual  receipts  of  less  than 
$3,500,000.  There  are  approximately 
100  handlers,  including  producers  who 
are  also  handlers,  who  would  be  subject 
to  the  provisions  of  the  Order.  A 
majority  of  these  handlers  would  be 
classified  as  small  entities.  There  are  no 
more  than  3  importers,  out  of 
approximately  30  importers,  who  would 
be  subject  to  die  provisions  of  the  Order. 
A  majority  of  these  importers  would  be 
classified  as  small  entities. 

During  the  period  from  July  1, 1991, 
through  June  30, 1992,  Department 
statistics  indicate  that  approximately 
743  million  pounds  of  mushrooms  were 
produced  in  the  United  States.  Of  this 
total  production,  498  million  pounds 
(67  percent)  were  for  the  fresh  market 
and  245  million  pounds  (33  percent) 
were  for  the  processed  market.  During 
this  period,  the  volume  of  sales  for  fresh 
market  Agaricus  or  button  mushrooms 
totaled  493  million  pounds,  while  the 
volume  of  sales  for  specialty 
mushrooms  totaled  approximately  5 
million  pounds.  Virtually  all  specialty 
mushrooms,  which  include  Shiitake, 
Oyster  and  others,  were  sold  on  the 
fresh  market. 

During  this  same  period,  Department 
statistics  indicate  that  approximately  4.6 
million  pounds  of  fresh  mushrooms 
were  imported  into  the  United  States. 
Major  exporting  countries,  as  a 
percentage  of  total  fresh  mushroom 
imports,  were  Canada  (95.2  percent), 
Japan  (1.3  percent),  Spain  (1.0  percent) 
and  Singapore  (0.8  percent).  Department 
statistics  for  January  1, 1992,  through 
June  30, 1992,  indicate  that  cumulative 
imports  of  fresh  mushrooms  were 
approximately  2.1  million  pounds. 
Major  exporting  countries,  as  a 
percentage  of  cumulative  fresh 
mushroom  imports,  were  Canada  (95.5 
percent),  Japan  (1.7  percent),  Singapore 
(0.8  percent),  and  China  (0.7  percent). 

The  Order  provides  for  the  payment 
of  assessments  by  producers  and 
importers  who  produce  or  import,  on 
average,  over  500,000  pounds  of 
mushrooms  annually  that  are  marketed 
or  imported  for  fresh  use.  In  the  first 
year  that  the  Order  is  in  effect  the  rate 
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of  assessment  cannot  exceed  one-quarter 
of  one  cent  per  pound  of  mushrooms. 
This  rate  of  assessment  can  be  increased 
incrementally  in  the  second  and  third 
year  of  the  Order,  but  cannot  exceed  one 
cent  per  pound  in  subsequent  years.  The 
rate  of  assessment  would  be 
recommended  by  the  Mushroom 
Council  (Council)  and  approved  by  the 
Secretary.  The  Order  requires  an 
estimated  100  first  handlers  of  fresh 
mushrooms,  a  majority  of  whom  would 
be  classified  as  small  entities,  to  collect 
and  remit  such  assessments  to  the 
Council. 

In  the  first  year  of  the  Order,  an 
assessment  rate  of  one-quarter  of  one 
cent  per  pound  of  fresh  mushrooms 
marketed  or  imported  could  result  in  a 
total  assessment  collection  of  $1.1 
million.  Beginning  in  the  fourth  year  of 
the  Order,  a  maximum  assessment  rate 
of  one  cent  per  pound  of  fresh 
mushrooms  marketed  or  imported  could 
result  in  a  total  assessment  collection  of 
$4.5  million.  The  economic  impact  of  a 
one  cent  or  less  assessment  per  pound 
of  fresh  mushrooms  on  producers  and 
importers  will  not  be  significant  relative 
to  the  potential  benefits  to  be  gained 
from  such  a  program  of  promotion, 
research,  consumer  information,  and 
industry  information. 

The  Order  also  imposes  a  reporting 
and  recordkeeping  burden  on 
producers,  first  handlers,  and  importers. 
This  burden  is  expected  to  average 
approximately  seven  hours  per  year  and 
its  economic  impact  will  not  be 
significant  relative  to  the  potential 
benefits  to  be  gained  from  such  a 
program. 

Such  a  program  of  promotion, 
research,  consumer  information,  and 
industry  information  is  expected  to 
benefit  producers,  handlers,  and 
importers  by  strengthening  the 
mushroom  industry’s  position  in  the 
marketplace;  maintaining  and 
expanding  existing  markets  and  uses  for 
fresh  mushrooms;  and  developing  new 
markets  and  uses  for  fresh  mushrooms. 
The  benefits  derived  from  the  program 
are  expected  to  outweigh  the  costs  of  the 
program.  Therefore,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
chapter  35),  the  information  collection 
requirements  contained  in  this  action 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  and 
assigned  OMB  number  0581-0093, 
except  for  the  Mushroom  Council 


nominee  background  statement  form 
which  is  assigned  OMB  number  0505- 
0001.  This  Order  sets  forth  the 
provisions  of  a  nationwide  program  for 
mushroom  promotion,  research, 
consumer  information,  and  industry 
information  funded  by  mushroom 
producers  and  importers.  Information 
collection  requirements  that  are 
included  in  the  Order  include: 

(1)  A  requirement  that  each  first 
handler  and  importer  of  fresh 
mushrooms  must  file  reports  at 
specified  intervals.  The  estimated 
number  of  first  handlers  and  importers 
filing  such  reports  is  103,  each 
submitting  a  maximum  of  12  reports  per 
year,  with  an  estimated  average 
reporting  burden  of  30  minutes  per 
report.  These  persons  may  alternatively 
prepay  assessments  annually  which 
would  require  filing  an  initial  report  of 
anticipated  assessments  and  a  final 
report  of  actual  handling: 

(2)  An  exemption  application  for 
persons  who  produce  or  import,  on 
average,  500,000  pounds  or  less  of  fresh 
mushrooms  annually  concerning 
exemptions  from  assessments  and 
recordkeeping  requirements.  The 
estimated  number  of  persons  filing  this 
application  is  340,  each  submitting  one 
application  per  year,  with  an  estimated 
average  reporting  burden  of  15  minutes 
per  application; 

(3)  A  referendum  ballot  which  was 
used  in  the  recent  referendum  to 
determine  whether  eligible  voters  were 
in  favor  of  implementing  the  program. 
The  ballot  will  also  be  used  periodically 
hereafter  to  indicate  whether  producers 
and  importers  favor  continuance  or 
amendment  of  the  Order.  The  estimated 
number  of  eligible  voters  completing 
this  ballot  is  153,  each  submitting  one 
ballot  approximately  every  five  years, 
with  an  estimated  average  reporting 
burden  of  6  minutes  per  ballot. 

(4)  A  nominee  background  statement 
form  for  Mushroom  Council 
membership.  The  estimated  number  of 
individuals  completing  this  form  is  18 
during  the  first  year  of  the  Order  and 
approximately  6  per  year  thereafter. 

Two  eligible  individuals  will  be 
nominated  for  each  open  position  on  the 
Council,  each  of  these  individuals  will 
have  an  estimated  average  reporting 
burden  of  6  minutes  per  form;  and 

(5)  A  requirement  to  maintain  records 
sufficient  to  verify  reports  submitted 
under  the  Order.  The  estimated  number 
of  persons  required  to  comply  with  this 
requirement  is  203,  each  of  these 
persons  will  have  an  estimated  average 
recordkeeping  burden  of  7  minutes  per 
year. 


Background 

The  Act  authorizes  the  Secretary  to 
establish  a  national  mushroom 
promotion,  research,  consumer 
information,  and  industry  information 
program.  This  program  will  be  funded 
by  an  assessment  on  producers  and 
importers  who  produce  or  import,  on 
average,  over  500,000  pounds  of 
mushrooms  annually  that  are  marketed 
or  imported  for  fresh  use.  The  maximum 
assessment  rate  cannot  be  realized  until 
the  fourth  year  of  the  Order  and  cannot 
exceed  one  cent  per  pound  of 
mushrooms. 

The  Act  provides  for  the 
establishment  of  such  a  national 
program  through  the  issuance  of  an 
order  by  the  Secretary.  The  Act  further 
provides  that  an  order  contain  certain 
specified  terms  and  conditions.  Such 
terms  and  conditions  include  provisions 
concerning  the  establishment  of  and 
composition  of  a  Council  and  the 
powers  and  duties  of  such  a  Council. 
Also  included  under  terms  and 
conditions  are  provisions  concerning 
plans  and  budgets,  contracts  and 
agreements,  books  and  records  of  the 
Council,  assessments,  prohibitions, 
books  and  records  of  first  handlers  and 
importers,  and  other  terms  and 
conditions. 

The  Act  provides  that  the  Council 
will  be  composed  of  at  least  four  and 
not  more  than  nine  members.  There  will 
be  four  geographic  regions  established, 
representing  the  geographic  distribution 
of  mushroom  production  throughout  the 
United  States,  with  one  member  who  is 
a  producer  nominated  and  appointed 
from  each  region  that  produces,  on 
average,  at  least  35,000,000  pounds  of 
mushrooms  annually.  There  will  also  be 
a  fifth  region  established,  representing 
importers  throughout  the  United  States, 
with  one  member  who  is  an  importer 
nominated  and  appointed  from  such 
region  importing,  on  average,  at  least 
35,000,000  pounds  of  mushrooms 
annually.  Subject  to  the  nine-member 
limit  on  the  number  of  Council 
members,  the  Secretary  will  appoint  an 
additional  member  to  the  Council  from 
a  region  for  each  additional  50,000,000 
pounds  of  production  or  imports  per 
year,  on  average,  within  the  region. 
Should,  in  the  aggregate,  regions  be 
entitled  to  levels  of  representation  that 
exceed  the  nine-member  limit  on  the 
Council,  then  those  regions  entitled  to 
representation  in  excess  of  the  basic 
quantity  use  in  establishing 
representation  on  the  Council  will  have 
representation  allocated  among  them 
based  on  production  or  importation  so 
that  the  Council  does  not  exceed  its 
nine-member  limit. 
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In  response  to  an  invitation  to  submit 
proposals  in  the  January  30, 1991,  issue 
of  the  Federal  Register  (56  FR  3425),  the 
Department  received  one  proposal  for  a 
Mushroom  Promotion,  Research,  and 
Consumer  Information  Order  from  the 
American  Mushroom  Institute  (AMI),  a 
national  trade  association,  and  several 
proposed  Order  provisions  from  United 
Foods,  Inc.  (United),  a  mushroom 
producer.  The  Department  reviewed  and 
considered  the  proposals,  and  then 
issued  a  proposed  rule  which  separately 
contained  the  provisions  of  both 
proposals,  insofar  as  they  were 
practicable  and  consistent  with  the  Act, 
in  the  October  4, 1991,  issue  of  the 
Federal  Register  (56  FR  50283). 

After  reviewing  and  considering  the 
comments  received  on  the  October  4, 
proposed  rule,  the  Department  then 
issued  a  proposed  rule  and  meeting 
notice  in  the  January  15, 1992,  issue  of 
the  Federal  Register  (57  FR  1666).  This 
rule  incorporated  the  proposed  Order 
provisions  submitted  by  AMI  and 
United  into  a  single  proposed  Order, 
addressed  comments  received  by 
interested  persons  on  the  October  4 
proposed  rule,  and  announced  the 
holding  of  a  public  meeting  at  the 
Department  of  Agriculture  in 
Washington,  DC,  February  5, 1992. 

The  Department  received  23 
comments  on  the  January  15  proposed 
rule.  Comments  were  received  from  the 
AMI;  United;  the  Office  for  Advocacy  of 
the  U.S.  Small  Business  Administration; 
the  American  Farm  Bureau  Federation; 
the  Pennsylvania  Farmers’  Association; 
the  National  Customs  Brokers  4 
Forwarders  Association  of  America, 

Inc.;  the  Geode  Shiitake  Producers 
Association;  Kitchen  Pride  Mushroom 
Farms;  Blue  Mountain  Mushroom 
Company,  Inc.;  Ostroms  Farms;  Mt. 

Baker  Mushroom  Farms;  Homestead 
Mushrooms,  Inc.;  James  H.  Paxson  4 
Sons,  Inc.;  Hastings  Mushrooms;  Mr. 

T.H.  Bonifocino;  Mr.  Elmer  Blosser; 
Forest  Mushroom  Farms;  Pictsweet 
Mushroom  Farms;  Sun  Rise  Mushroom 
Company;  B  4  C  Fresh  Sales;  P.  4  V. 
D'Amico  Mushrooms;  John  R.  Stinson  4 
Sons,  Inc.;  Sun  Rise  Mushroom  Co.;  and 
Kubla  Khan  Food  Company. 

The  comments  were  discussed  in  the 
proposed  rule  and  referendum  order 
which  were  published  in  the  June  10, 
1992,  issue  of  the  Federal  Register  (57 
FR  24719).  The  referendum  was  held 
from  August  24  through  September  28. 
In  the  referendum,  the  Order  was 
approved  by  a  majority  of  the  producers 
and  importers  voting  in  the  referendum 
with  such  majority,  on  average, 
annually  producing  and  importing  more 
than  50  percent  of  the  mushrooms 
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annually  produced  and  imported  by  all 
those  voting  in  the  referendum. 

The  Order  provisions  as  proposed  by 
the  Department  and  approved  in  the 
referendum  are  summarized  as  follows: 

Sections  1209.1-1209.20  of  the  Order 
define  certain  terms  which  are  used  in 
the  Order. 

Sections  1209.30-1209.39  of  the 
Order  concern  the  establishment, 
membership,  nominations, 
appointment,  term  of  office,  vacancies, 
procedure,  compensation  and 
reimbursement,  powers  and  duties  of 
the  Mushroom  Council,  which  will  be 
the  body  organized  to  administer  the 
Order  subject  to  oversight  by  the 
Secretary. 

Section  1209.40  of  the  Order 
authorizes  the  Council  to  receive, 
develop,  and  evaluate  programs,  plans, 
and  projects  for  promotion,  research, 
consumer  information,  and  industry 
information  with  respect  to  fresh 
mushrooms.  The  Secretary  shall 
approve  such  programs,  plans  or 
projects  prior  to  their  implementation. 

Section  1209.50  of  the  Order 
authorizes  the  Council  to  incur 
expenses  necessary  for  the  performance 
of  its  duties  and  to  recommend  an 
annual  budget.  Section  1209.51  of  the 
Order  provides  for  the  collection  of 
assessments.  The  maximum  assessment 
rate  would  be  one  cent  per  pound  of 
fresh  mushrooms  produced  in  or 
imported  into  the  United  States.  This 
section  also  contains  the  procedures  to 
be  followed  by  first  handlers  and 
importers  when  remitting  assessments; 
the  procedures  to  be  followed  by 
producers  and  importers  seeking 
exemption  from  assessments;  the 
establishment  of  a  late  payment  charge 
and  interest  charges  for  unpaid  or  late 
assessments;  the  collection  of 
assessments  through  approved  third- 
party  organizations;  and  the  prepayment 
of  assessments.  Section  1209.52  of  the 
Order  authorizes  exemption  from 
assessment  provided  that  certain  criteria 
are  satisfied.  Section  1209.53  of  the 
Order  prohibits  funds  received  under 
this  program  from  influencing 
governmental  action,  with  specified 
exceptions. 

Sections  1209.60-1209.62  of  the 
Order  contain  reporting  and 
recordkeeping  requirements  for  persons 
subject  to  the  Order,  and  provide  that  all 
information  obtained  by  the  Council  or 
the  Department  from  books  and  reports 
required  by  the  Order  will  be  kept 
confidential.  Sections  1209.70-1209.77 
of  the  Order  concern  miscellaneous 
provisions  which  include  the  right  of 
the  Secretary;  procedures  for  the 
suspension  or  termination  of  the  Order; 
proceedings  after  the  termination  of  the 
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Order;  effect  of  termination  or 
amendment  of  the  Order;  personal 
liability  of  Council  members;  handling 
of  intellectual  property  arising  from 
funds  collected  by  the  Council; 
amendments  to  the  Order;  and 
separability  of  Order  provisions. 

General  Findings 

The  Department  conducted  a 
referendum  among  mushroom 
producers  and  importers  from  August 
24, 1992,  through  September  28, 1992, 
to  determine  whether  the  Order  would 
become  effective.  The  representative 
period  for  establishing  voter  eligibility 
was  from  July  1, 1990,  through  June  30, 
1992.  Only  producers  and  importers 
who  produced  or  imported,  on  average, 
over  500,000  pounds  of  mushrooms 
annually  for  fresh  use  during  this  period 
were  eligible  to  vote. 

It  is  determined  that  a  majority  of 
those  who  voted  favored  the 
implementation  of  the  Order  and  that 
those  voters  favoring  implementation 
represented  a  majority  of  the 
mushrooms  produced  and  imported  by 
all  voters  in  the  referendum.  To  become 
effective  the  Order  had  to  be  approved 
by  a  majority  of  producers  and 
importers  voting  in  the  referendum, 
which  majority,  on  average,  annually 
produced  and  imported  into  the  United 
States  more  than  50  percent  of  the 
mushrooms  annually  produced  and 
imported  by  all  those  voting  in  the 
referendum. 

After  consideration  of  all  relevant 
material  presented,  including  the  initial 
proposals,  comments  received,  the 
referendum  results,  and  other  available 
information,  it  is  found  that  the  Order, 
and  all  of  the  terms  and  conditions 
thereof,  tends  to  effectuate  the  declared 
policy  of  the  Act. 

Additional  Findings 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because  (1)  the  Act  requires 
implementation  of  the  Order  if  the 
Order  is  approved  by  the  mushroom 
industry;  (2)  the  industry  approved  the 
Order  in  a  recent  referendum;  (3)  the 
Order  cannot  be  fully  implemented 
until  this  rule  becomes  effective  and  the 
Mushroom  Council  is  appointed;  and  (4) 
no  useful  purpose  would  be  served  by 
delaying  the  effective  date  of  this  action. 

List  of  Subjects  in  7  CFR  Part  1209 

Administrative  practice  and 
procedure,  Advertising,  Agricultural 
research.  Marketing  agreements, 


Federal  Register  /  Vol.  58,  No.  5  /  Friday,  January  8,  1993  /  Rules  and  Regulations 


3449 


Mushrooms,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  1209  is  amended 
as  follows: 

PART  1209— MUSHROOM  PROMOTION, 
RESEARCH,  AND  CONSUMER 
INFORMATION 

1.  The  authority  citation  for  part  1209 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  6101-6112. 

2.  Subpart  A  is  added  to  read  as 
follows: 

Subpart  A— Mushroom  Promotion, 

Research,  and  Consumer  Information  Order 

Definitions 

Soc. 

1209.1  Act. 

1209.2  Commerce. 

1209.3  Consumer  information. 

1209.4  Council. 

1209.5  Department. 

1 209.6  First  handler. 

1209.7  Fiscal  year. 

1209.8  Importer. 

1209.9  Industry  information. 

1209.10  Marketing. 

1209.11  Mushrooms. 

1209.12  On  average. 

1209.13  Part  and  subpart. 

1209.14  Person. 

1209.15  Producer. 

1209.16  Programs,  plans,  and  projects. 

1209.17  Promotion. 

1209.18  Region. 

1209.19  Research. 

1209.20  Secretary. 

1209.21  State  and  United  States. 

Mushroom  Council 

1209.30  Establishment  and  membership. 

1209.31  Nominations. 

1209.32  Acceptance. 

1209.33  Appointment. 

1209.34  Term  of  office. 

1209.35  Vacancies. 

1209.36  Procedure. 

1209.37  Compensation  and  reimbursement. 

1209.38  Powers. 

1209.39  Duties. 

Promotion,  Research,  Consumer  Information, 
and  Industry  Information 

1209.40  Programs,  plans,  and  projects. 
Expenses  and  Assessments 

1209.50  Budget  and  expenses. 

1209.51  Assessments. 

1209.52  Exemption  from  assessment. 

1209.53  Influencing  governmental  action. 

Reports,  Books,  and  Records 

1209.60  Reports. 

1209.61  Books  and  records. 

1209.62  Confidential  treatment. 

Miscellaneous 

1209.70  Right  of  the  Secretary. 

1 209. 71  Suspension  or  termination. 

1209.72  Proceedings  after  termination. 

1209.73  Effect  of  termination  or 
amendment. 


1209.74  Personal  liability. 

1209.75  Patents,  copyrights,  inventions, 
publications,  and  product  formulations. 

1209.76  Amendments. 

1209.77  Separability. 

PART  1209— MUSHROOM 
PROMOTION,  RESEARCH,  AND 
CONSUMER  INFORMATION 

Subpart  A— Mushroom  Promotion, 
Research,  and  Consumer  Information 
Order 

Definitions 

$1209.1  Act 

Act  means  the  Mushroom  Promotion, 
Research,  and  Consumer  Information 
Act  of  1990,  subtitle  B  of  title  XIX  of  the 
Food,  Agriculture,  Conservation,  and 
Trade  Act  of  1990,  Pub.  L.  101-624,  7 
U.S.C.  6101-6112,  and  any  amendments 
thereto. 

§  1 209.2  Commerce. 

Commerce  means  interstate,  foreign, 
or  intrastate  commerce. 

§1209.3  Consumer  information. 

Consumer  information  means 
information  and  programs  that  will 
assist  consumers  and  other  persons  in 
making  evaluations  and  decisions 
regarding  the  purchase,  preparation,  and 
use  of  mushrooms. 

§1209.4  Council. 

Council  means  the  administrative 
body  referred  to  as  the  Mushroom 
Council  established  under  §  1209.30  of 
this  subpart. 

§  1 209.5  Department. 

Department  means  the  United  States 
Department  of  Agriculture. 

§  1 209.6  First  handler. 

First  handier  means  any  person  who 
receives  or  otherwise  acquires 
mushrooms  from  a  producer  and 
prepares  for  marketing  or  markets  such 
mushrooms,  or  who  prepares  for 
marketing  or  markets  mushrooms  of  that 
person’s  own  production. 

§1209.7  Fiscal  year. 

Fiscal  year  means  the  12-month 
period  from  January  1  to  December  31 
each  year,  or  such  other  period  as 
recommended  by  the  Council  and 
approved  by  the  Secretary. 

§1209.6  Importer. 

Importer  means  any  person  who 
imports,  on  average,  over  500,000 
pounds  of  mushrooms  annually  from 
outside  the  United  States. 

§1209.9  Industry  Information. 

Industry  information  means 
information  and  programs  that  will  lead 


to  the  development  of  new  markets  and 
marketing  Strategies,  increased 
efficiency,  and  activities  to  enhance  the 
image  of  the  mushroom  industry. 

§1209.10  Marketing. 

(a)  Marketing  means  the  sale  or  other 
disposition  of  mushrooms  in  any 
channel  of  commerce. 

(b)  To  market  means  to  sell  or 
otherwise  dispose  of  mushrooms  in  any 
channel  of  commerce. 

§1209.11  Mushrooms. 

Mushrooms  means  all  varieties  of 
cultivated  mushrooms  grown  within  the 
United  States  and  marketed  for  the  fresh 
market,  or  imported  into  the  United 
States  and  marketed  for  the  fresh 
market,  except  such  term  shall  not 
include  mushrooms  that  are 
commercially  marinated,  canned, 
frozen,  cooked,  blanched,  dried, 
packaged  in  brine,  or  otherwise 
processed  in  such  manner  as  the 
Council,  with  the  approval  of  the 
Secretary,  may  determine, 

§  1 209.12  On  average. 

On  average means  a  rolling  average  of 
production  or  imports  during  the  last 
two  fiscal  years,  or  such  other  period  as 
may  be  determined  by  the  Secretary. 

§1209.13  Part  and  subpart. 

Part  means  this  mushroom  promotion 
and  research  order  and  all  rules  and 
regulations  and  supplemental  orders 
issued  thereunder,  and  the  term  subpart 
means  the  mushroom  promotion  and 
research  order. 

§1209.14  Person. 

Person  means  any  individual,  group 
of  individuals,  partnership,  corporation, 
association,  cooperative,  or  any  other 
legal  entity. 

§1209.15  Producer. 

Producer  means  any  person  engaged 
in  the  production  of  mushrooms  who 
owns  or  shares  the  ownership  and  risk 
of  loss  of  such  mushrooms  and  who 
produces,  on  average,  over  500,000 
pounds  of  mushrooms  per  year. 

§  1 209.1 6  Programs,  plans,  and  projects. 

Programs,  plans,  and  projects  means 
promotion,  research,  consumer 
information,  and  industry  information 
plans,  studies,  projects,  or  programs 
conducted  pursuant  to  this  part. 

§  1 209.1 7  Promotion. 

Promotion  means  any  action 
determined  by  the  Secretary  to  enhance 
the  image  or  desirability  of  mushrooms, 
including  paid  advertising. 
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$1209.18  Region. 

Region  means  one  of  the  described 
geographic  subdivisions  of  the 
production  areas  described  in  §  1209.30 

(b)  or  as  later  realigned  or  reapportioned 
pursuant  thereto,  or  the  import  region 
described  in  §  1209.30(c). 

$1209.19  Research. 

Research  means  any  type  of  study  to 
advance  the  image,  desirability,  safety, 
marketability,  production,  product 
development,  quality,  or  nutritional 
value  of  mushrooms. 

$  1 209.20  Secretary. 

Secretary  means  the  Secretary  of 
Agriculture  of  the  United  States  or  any 
officer  or  employee  of  the  Department  to 
whom  authority  has  heretofore  been 
delegated,  or  to  whom  authority  may 
hereafter  be  delegated,  to  act  in  the 
Secretary’s  stead. 

$  1209.21  State  and  United  States. 

(a)  State  means  any  of  the  several 
States,  the  District  of  Columbia,  and  the 
Commonwealth  of  Puerto  Rico. 

(b)  United  States  means  collectively 
the  several  States  of  the  United  States  of 
America,  the  District  of  Columbia,  and 
the  Commonwealth  of  Puerto  Rico. 

Mushroom  Council 

$  1209.30  Establishment  an*  membership. 

(a)  There  is  hereby  established  a 
Mushroom  Council  of  not  less  than  four 
or  more  than  nine  members.  The 
Council  shall  be  composed  of  producers 
appointed  by  the  Secretary  under 

§  1209.33,  except  that,  as  provided  in 
paragraph  (c),  importers  shall  be 
appointed  by  the  Secretary  to  the 
Council  under  §  1209.33  once  imports, 
on  average,  reach  at  least  35,000,000 
pounds  of  mushrooms  annually. 

(b)  For  purposes  of  nominating  and 
appointing  producers  to  the  Council,  the 
United  States  shall  be  divided  into  four 
geographic  regions  and  the  number  of 
Council  members  from  each  region  shall 
be  as  follows: 

(1)  Region  1:  including  Maine, 
Vermont,  New  Hampshire, 
Massachusetts,  Rhode  Island, 
Connecticut,  New  York,  Ohio, 

Kentucky,  Indiana,  Michigan, 
Wisconsin,  Illinois,  Missouri,  Iowa, 
Nebraska,  Kansas,  Minnesota,  North 
Dakota,  South  Dakota,  Montana, 
Colorado,  and  Wyoming — 2  Members. 

(2)  Region  2:  including  Pennsylvania, 
Delaware,  New  Jersey,  the  District  of 
Columbia,  West  Virginia,  Virginia,  and 
Maryland — 3  Members. 

(3)  Region  3:  including  Washington, 
Oregon,  Idaho,  Utah,  Arizona, 
California,  Nevada,  Alaska,  and 
Hawaii — 3  Members. 


(4)  Region  4:  including  New  Mexico, 
Texas,  Oklahoma,  Arkansas,  Louisiana, 
Alabama,  Mississippi,  Georgia, 
Tennessee,  North  Carolina,  South 
Carolina,  Florida,  and  the 
Commonwealth  of  Puerto  Rico — 1 
Member. 

(c)  Importers  shall  be  represented  by 
a  single,  separate  region,  referred  to  as 
Region  5,  consisting  of  the  United  States 
as  defined  in  §  1209.21(b)  when 
imports,  on  average,  equal  or  exceed 
35,000,000  pounds  of  mushrooms 
annually. 

(d)  At  least  every  five  years,  and  not 
more  than  every  three  years,  the  Council 
shall  review  changes  in  the  geographic 
distribution  of  mushroom  production 
volume  throughout  the  United  States 
and  import  volume,  using  the  average 
annual  mushroom  production  and 
imports  over  the  preceding  four  years, 
and,  based  on  such  review,  shall 
recommend  to  the  Secretary 
reapportionment  of  the  regions 
established  in  paragraph  (b),  or 
modification  of  the  number  of  members 
from  such  regions,  as  determined  under 
the  rules  established  in  paragraph  (e),  or 
both,  as  necessary  to  best  reflect  the 
geographic  distribution  of  mushroom 
production  volume  in  the  United  States 
and  representation  of  imports,  if 
applicable. 

(e)  Subject  to  the  nine-member 
maximum  limitation,  the  following 
procedure  will  be  used  to  determine  the 
number  of  members  for  each  region  to 
serve  on  the  Council  under  paragraph 
(d): 

(1)  Each  region  that  produces,  on 
average,  at  least  35,000,000  pounds  of 
mushrooms  annually  shall  be  entitled  to 
one  representative  on  the  Council. 

(2)  As  provided  in  paragraph  (c), 
importers  shall  be  represented  by  a 
single,  separate  region,  which  shall  be 
entitled  to  one  representative,  if  such 
region  imports,  on  average,  at  least 
35,000,000  pounds  of  mushrooms 
annually. 

(3)  Each  region  shall  be  entitled  to 
representation  by  an  additional  Council 
member  for  each  50,000,000  pounds  of 
annual  production  or  imports,  on 
average,  in  excess  of  the  initial 
35,000,000  pounds  required  to  qualify 
the  region  for  representation. 

(4)  Should,  in  the  aggregate,  regions 
be  entitled  to  levels  of  representation 
under  paragraphs  (e)  (1),  (2)  and  (3)  that 
would  exceed  the  nine-member  limit  on 
the  Council  under  the  Act,  the  regions 
shall  be  entitled  to  representation  on  the 
Council  as  follows: 

(i)  Each  region  first  shall  be  assigned 
one  representative  on  the  Council 
pursuant  to  paragraphs  (e)  (1)  and  (2). 


(ii)  Then,  each  region  with  50,000,000 
pounds  of  annual  production  or 
imports,  on  average,  in  excess  of  the 
initial  35,000,000  pounds  required  to 
qualify  the  region  for  representation 
shall  be  assigned  one  additional 
representative  on  the  Council,  except 
that  if  under  such  assignments  all  five 
regions,  counting  importers  as  a  region, 
if  applicable,  would  be  entitled  to 
additional  representatives,  that  region 
with  the  smallest  on-average  volume,  in 
terms  of  production  or  imports,  will  not 
be  assigned  an  additional 
representative. 

(iii)  After  members  are  assigned  to 
regions  under  paragraphs  (e)(4)  (i)  and 
(ii),  if  less  than  the  entire  nine  seats  on 
the  Council  have  been  assigned  to 
regions,  the  remaining  seats  on  the 
Council  shall  be  assigned  to  each  region 
for  each  50,000,000  pound  increment  of 
annual  production  or  import  volume,  on 
average,  in  excess  of  85,000,000  pounds 
until  all  the  seats  are  filled.  It  for  any 
such  50,000,000  pound  increment,  more 
regions  are  eligible  for  seats  than  there 
are  seats  available,  the  seat  or  seats 
assigned  for  such  increment  shall  be 
assigned  to  that  region  or  those  regions 
with  greater  on-average  production  or 
import  volume  than  the  other  regions 
otherwise  eligible  at  that  increment 
level. 

(f)  In  determining  the  volume  of 
mushrooms  produced  in  the  United 
States  or  imported  into  the  United 
States  for  purposes  of  this  section,  the 
Council  and  the  Secretary  shall: 

(1)  only  consider  mushrooms 
produced  or  imported  by  producers  and 
importers,  respectively,  as  those  terms 
are  defined  in  §§  1209.8  and  1209.15; 
and 

(2)  use  the  information  received  by 
the  Council  under  §  1209.60,  and  data 
published  by  the  Department. 

(g)  For  purposes  of  the  provisions  of 
this  section  relating  to  the  appointment 
of  producers  and  importers  to  serve  on 
the  Council,  the  term  producer  or 
importer  refers  to  any  individual  who  is 
a  producer  or  importer,  respectively,  or 
if  the  producer  or  importer  is  an  entity 
other  than  an  individual,  an  individual 
who  is  an  officer  or  employee  of  such 
producer  or  importer. 

$  1 209.3 1  Nominations. 

All  nominations  for  appointments  to 
the  Council  under  §  1209.33  shall  be 
made  as  follows: 

(a)  As  soon  as  practicable  after  this 
subpart  becomes  effective,  nominations 
for  appointment  to  the  initial  Council 
shall  be  obtained  from  producers  by  the 
Secretary.  In  any  subsequent  year  in 
which  an  appointment  to  the  Council  is 
to  be  made,  nominations  for  positions 
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whose  terms  will  expire  at  the  end  of 
that  year  shall  be  obtained  from 
producers,  and  as  appropriate, 
importers,  and  certified  by  the  Council 
and  submitted  to  the  Secretary  by 
August  1  of  such  year,  or  such  other 
date  as  approved  by  the  Secretary. 

(b)  Nominations  shall  be  made  at 
regional  caucuses  of  producers  or 
importers,  or  by  mail  ballot  as  provided 
in  paragraph  (e),  in  accordance  with 
procedures  prescribed  in  this  section. 

(c)  Except  for  initial  Council 
members,  whose  nomination  process 
will  be  initiated  by  the  Secretary,  the 
Council  shall  issue  a  call  for 
nominations  by  February  1  of  each  year 
in  which  nominations  for  an 
appointment  to  the  Council  is  to  be 
made.  The  call  shall  include,  at  a 
minimum,  the  following  information: 

(1)  A  list  by  region  of  the  vacancies 

for  which  nominees  may  be  submitted 
and  qualifications  as  to  producers  and 
importers.  ; 

(2)  The  date  by  which  the  names  of 
nominees  shall  be  submitted  to  the 
Secretary  for  consideration  to  be  in 
compliance  with  paragraph  (a)  of  this 
section. 

(3)  A  list  of  those  States,  by  region, 
entitled  to  participate  in  the  nomination 
process. 

(4)  The  date,  time,  and  location  of  any 
next  scheduled  meeting  of  the  Council, 
and  national  and  State  producer  or 
importer  associations,  if  known,  and  of 
the  regional  caucuses,  if  any. 

(d) (1)  Except  as  provided  in  paragraph 

(e),  nominations  for  each  position  shall 
be  made  by  regional  caucus  in  the 
region  entitled  to  nominate  for  such 
position.  Notice  of  such  caucus  shall  be 
publicized  to  all  producers  or  importers 
within  the  region,  and  to  the  Secretary, 
at  least  30  days  prior  to  the  caucus.  The 
notice  shall  have  attached  to  it  the  call 
for  nominations  from  the  Council  and 
the  Department’s  equal  opportunity 
policy.  Except  with  respect  to 
nominations  for  the  initial 
appointments  to  the  Council,  the 
responsibility  for  convening  and 
publicizing  the  regional  caucus  shall  be 
that  of  the  Council. 

(2)  All  producers  or  importers  within 
the  region  may  participate  in  the 
caucus.  However,  if  a  producer  is 
engaged  in  the  production  of 
mushrooms  in  more  than  one  region  or 
is  also  an  importer,  such  person’s 
participation  within  a  region  shall  be 
limited  to  one  vote  and  shall  only  reflect 
the  volume  of  such  person’s  production 
or  imports  within  the  applicable  region. 

(3)  The  regional  caucus  shall  conduct 
the  selection  process  for  the  nominees 
in  accordance  with  procedures  to  be 


adopted  at  the  caucus  subject  to  the 
following  requirements: 

(i)  There  shall  be  two  individuals 
nominated  for  each  open  position. 

(ii)  Each  nominee  shall  meet  the 
qualifications  set  forth  in  the  call. 

(iii)  If  a  producer  nominee  is  engaged 
in  the  production  of  mushrooms  in 
more  than  one  region  or  is  also  an 
importer,  such  individual  shall 
participate  within  the  region  that  such 
individual  so  elects  in  writing  to  the 
Council  and  such  election  shall  remain 
controlling  until  revoked  in  writing  to 
the  Council. 

(e)  After  the  regional  caucuses  for  the 
initial  Council,  the  Council  may 
conduct  the  selection  of  nominees  by 
mail  ballot  in  lieu  of  a  regional  caucus. 

(f)  When  producers  or  importers  are 
voting  for  nominees  to  the  Council, 
whether  through  a  regional  caucus  or  a 
mail  ballot,  the  following  conditions 
shall  apply: 

(1)  Voting  for  any  open  position  shall 
be  on  the  basis  of: 

(1)  one  vote  per  eligible  voter;  and 

(ii)  volume  of  on-average  production 

or  imports  of  the  eligible  voter  within 
that  region. 

(2)  Whenever  the  producers  or 
importers  in  a  region  are  choosing 
nominees  for  one  open  position  on  the 
Council,  the  proposed  nominee  with  the 
highest  number  of  votes  cast  and  the 
proposed  nominee  with  the  highest 
volume  of  production  or  importers 
voted  shall  be  the  nominees  submitted 
to  the  Secretary.  If  a  proposed  nominee 
receives  both  the  highest  number  of 
votes  cast  and  the  highest  volume  of 
production  or  imports  voted,  then  the 
proposed  nominee  with  the  second 
highest  number  of  votes  cast  shall  be  a 
nominee  submitted  to  the  Secretary 
along  with  such  proposed  nominee 
receiving  both  the  highest  number  of 
votes  cast  and  the  highest  volume  of 
production  or  imports  voted. 

(3)  Whenever  the  producers  or 
importers  in  a  region  are  choosing 
nominees  for  more  than  one  open 
position  on  the  Council  at  the  same 
time,  the  number  of  the  nominations 
submitted  to  the  Secretary  shall  equal 
twice  the  number  of  such  open 
positions,  and  for  each  open  position 
shall  consist  of  the  proposed  nominee 
with  the  highest  number  of  votes  cast 
and  the  proposed  nominee  with  the 
highest  volume  of  production  or  imports 
voted  with  respect  to  that  position, 
subject  to  the  rule  set  out  in  paragraph 
(f)(2).  An  individual  shall  only  be 
nominated  for  one  6uch  open  position. 

(4)  Voters  shall  certify  on  their  ballots 
as  to  their  on-average  production  or 
import  volume  within  the  region 


involved.  Such  certification  may  be 
subject  to  verification. 

(g)(1)  The  Secretary  may  reject  any 
nominee  submitted.  If  there  are 
insufficient  nominees  from  which  to 
appoint  members  to  the  Council  as  a 
result  of  the  Secretary’s  rejecting  such 
nominees,  additional  nominees  shall  be 
submitted  to  the  Secretary  under -the 
procedures  set  out  in  this  section. 

(2)  Whenever  producers  or  importers 
in  a  region  cannot  agree  on  nominees  for 
an  open  position  on  the  Council  under 
the  preceding  provisions  of  this  section, 
or  whenever  they  fail  to  nominate 
individuals  for  appointment  to  the 
Council,  the  Secretary  may  appoint 
members  in  such  manner  as  the 
Secretary,  by  regulation,  determines 
appropriate. 

§1209.32  Acceptance. 

Each  individual  nominated  for 
membership  on  the  Council  shall 
qualify  by  filing  a  written  acceptance 
with  the  Secretary  at  the  time  of 
nomination. 

§  1 209.33  Appointment 

From  the  nominations  made  pursuant 
to  §  1209.31,  the  Secretary  shall  appoint 
the  members  of  the  Council  on  the  oasis 
of  representation  provided  for  in 
§  1209.30,  except  that  no  more  than  one 
member  may  be  appointed  to  the 
Council  from  nominations  submitted  by 
any  one  producer  or  importer. 

§1209.34  Term  of  office. 

(a)  The  members  of  the  Council  shall 
serve  for  terms  of  three  years,  except 
that  the  members  appointed  to  the  ' 
initial  Council  shall  serve, 
proportionately,  for  terms  of  one,  two, 
and  three  years. 

(b)  Members  of  the  initial  Council 
shall  be  designated  for,  and  shall  serve, 
terms  as  follows:  One  producer  member 
each  from  regions  1,  2  and  3  shall  be 
appointed  for  an  initial  term  of  one  year; 
one  producer  member  each  from  regions 
1,  2,  and  3  shall  be  appointed  for  an 
initial  term  of  two  years;  and  one 
producer  member  each  from  regions  2, 

3,  and  4  shall  be  appointed  for  an  initial 
term  of  three  years.  Because  current 
imports  of  fresh  mushrooms  are  less 
than  35,000,000  pounds,  the  minimum 
established  for  representation  on  the 
Council,  importers  will  not  initially 
have  a  member  appointed  to  the 
Council. 

(c) (1)  Except  with  respect  to  terms  of 
office  of  the  initial  Council,  the  term  of 
office  for  each  member  of  the  Council 
shall  begin  on  January  1  or  such  other 
date  that  may  be  approved  by  the 
Secretary. 

(2)  The  term  of  office  for  the  initial 
Council  shall  begin  immediately 
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following  appointment  by  the  Secretary, 
except  that  time  in  the  interim  period 
from  appointment  until  the  following 
January  1,  or  such  other  date  that  is  the 
generally  applicable  beginning  date  for 
terms  under  paragraph  (c)(1)  approved 
by  the  Secretary,  shall  not  count  toward 
the  initial  term  of  office. 

(d)  Council  members  shall  serve 
during  the  term  of  office  for  which  they 
are  appointed  and  have  qualified,  and 
until  tneir  successors  are  appointed  and 
have  qualified. 

(e) (1)  No  member  shall  serve  more 
than  two  successive  three-year  terms, 
except  as  provided  in  paragraph 
(e)(2)(ii). 

(2)(i)  Those  members  serving  initial 
terms  of  two  or  three  years  may  serve 
one  successive  three-year  term. 

(ii)  Those  members  serving  initial 
terms  of  one  year  may  serve  two 
successive  three-year  terms. 

§1209.35  Vacancies. 

(a)  To  fill  any  vacancy  occasioned  by 
the  death,  removal,  resignation,  or 
disqualification  of  any  member  of  the 
Council,  the  Secretary  may  appoint  a 
successor  from  the  most  recent 
nominations  submitted  for  open 
positions  on  the  Council  assigned  to  the 
region  that  the  vacant  position 
represents,  or  the  Secretary  may  obtain 
nominees  to  fill  such  vacancy  in  such 
manner  as  the  Secretary,  by  regulation, 
deems  appropriate.  Each  such  successor 
appointment  shall  be  for  the  remainder 
of  the  term  vacated.  A  vacancy  will  not 
be  required  to  be  filled  if  the  unexpired 
term  is  less  than  six  months. 

(b) (1)  No  successor  appointed  to  a 
vacated  term  of  office  shall  serve  more 
than  two  successive  three-year  terms  on 
the  Council,  except  as  provided  in 
paragraph  (b)(2)(ii). 

(2)(i)  Any  successor  serving  longer 
than  one  year  may  serve  one  successive 
three-year  term. 

(ii)  Any  successor  serving  one  year  or 
less  may  serve  two  successive  three-year 
terms. 

(c)  If  a  member  of  the  Council 
consistently  refuses  to  perform  the 
duties  of  a  member  of  the  Council,  or  if 
a  member  of  the  Council  is  known  to  be 
engaged  in  acts  of  dishonesty  or  willful 
misconduct,  the  Council  may 
recommend  to  the  Secretary  that  the 
member  be  removed  from  office.  If  the 
Secretary  finds  the  recommendation  of 
the  Council  shows  adequate  cause,  the 
Secretary  shall  remove  such  member 
from  office.  Further,  without 
recommendation  of  the  Council,  a 
member  may  be  removed  by  the 
Secretary  upon  showing  of  adequate 
cause,  including  the  failure  by  a 
member  to  submit  reports  or  remit 


assessments  required  under  this  part,  if 
the  Secretary  determines  that  such 
member’s  continued  service  would  be 
detrimental  to  the  achievement  of  the 
purposes  of  the  Act. 

§  1 209.36  Procedure. 

(a)  At  a  properly  convened  meeting  of 
the  Council,  a  majority  of  the  members 
shall  constitute  a  quorum. 

(b)  Each  member  of  the  Council  will 
be  entitled  to  one  vote  on  any  matter  put 
to  the  Council,  and  the  motion  will 
carry  if  supported  by  a  simple  majority 
of  those  voting.  At  assembled  meetings 
of  the  Council,  all  votes  will  be  cast  in 
person. 

(c)  In  lieu  of  voting  at  a  properly 
convened  meeting  and,  when  in  the 
opinion  of  the  chairperson  of  the 
Council  such  action  is  considered 
necessary,  the  Council  may  take  action 
upon  the  concurring  votes  of  a  majority 
of  its  members  by  mail,  telephone, 
telegraph,  or  any  other  means  of 
communication,  but  eny  such  action 
shall  be  confirmed  promptly  in  writing. 
In  that  event,  all  members  must  be 
notified  and  provided  the  opportunity 
to  vote.  Any  action  so  taken  shall  have 
the  same  force  and  effect  as  though  such 
action  had  been  taken  at  a  properly 
convened  meeting  of  the  Council.  All 
votes  shall  be  recorded  in  Council 
minutes. 

(d)  Meetings  of  the  Council  may  be 
conducted  by  electronic 
communications,  provided  that  each 
member  is  given  prior  notice  of  the 
meeting  and  has  an  opportunity  to  be 
present  either  physically  or  by 
electronic  connection. 

(e)  The  organization  of  the  Council 
and  the  procedures  for  conducting 
meetings  of  the  Council  shall  be  in 
accordance  with  its  bylaws, which  shall 
be  established  by  the  Council  and 
approved  by  the  Secretary. 

§  1 209.37  Compensation  and 
reimbursement 

The  members  of  the  Council  shall 
serve  without  compensation  but  shall  be 
reimbursed  for  necessary  and  reasonable 
expenses,  including  a  reasonable  per 
diem  allowance,  as  approved  by  the 
Council  and  the  Secretary,  incurred  by 
such  members  in  the  performance  of 
their  responsibilities  under  this  subpart. 

§1209.38  Powers. 

The  Council  shall  have  the  following 
powers: 

(a)  To  receive  and  evaluate  or,  on  its 
own  initiative,  develop  and  budget  for 
proposed  programs,  plans,  or  projects  to 
promote  the  use  of  mushrooms,  as  well 
as  proposed  programs,  plans,  or  projects 
for  research,  consumer  information,  or 


industry  information,  and  to  make 
recommendations  to  the  Secretary 
regarding  such  proposals; 

(b)  To  administer  the  provisions  of 
this  subpart  in  accordance  with  its 
terms  and  provisions; 

(c)  To  appoint  or  employ  such 
individuals  as  it  may  deem  necessary, 
define  the  duties,  and  determine  the 
compensation  of  such  individuals; 

(d)  To  make  rules  and  regulations  to 
effectuate  the  terms  and  provisions  of 
this  subpart; 

(e)  To  receive,  investigate,  and  report 
to  the  Secretary  for  action  complaints  of 
violations  of  the  provisions  of  this 
subpart; 

(f)  To  disseminate  information  to 
producers,  importers,  first  handlers,  or 
industry  organizations  through 
programs  or  by  direct  contact  using  the 
public  postal  system  or  other  systems; 

(g)  To  select  committees  and 
subcommittees  of  Council  members, 
including  an  executive  committee 
whose  powers  and  membership  shall  be 
determined  by  the  Council,  subject  to 
the  approval  of  the  Secretary,  and  to 
adopt  such  bylaws  and  other  rules  for 
the  conduct  of  its  business  as  it  may 
deem  advisable; 

(h)  To  establish  committees  which 
may  include  individuals  other  than 
Council  members,  and  pay  the 
necessary  and  reasonable  expenses  and 
fees  for  the  members  of  such 
committees; 

(i)  To  recommend  to  the  Secretary 
amendments  to  this  subpart; 

(j)  With  the  approval  of  the  Secretary, 
to  enter  into  contracts  or  agreements 
with  national,  regional,  or  State 
mushroom  producer  organizations,  or 
other  organizations  or  entities,  for  the 
development  and  conduct  of  programs, 
plans,  or  projects  authorized  under 

§  1209.40  and  with  such  producer 
organizations  for  other  services 
necessary  for  the  implementation  of  this 
subpart,  and  for  the  payment  of  the  cost 
thereof  with  funds  collected  and 
received  pursuant  to  this  subpart.  The 
Council  shall  not  contract  with  any 
producer  or  importer  for  the  purpose  of 
mushroom  promotion  or  research.  The 
Council  may  lease  physical  facilities 
from  a  producer  or  importer  for  such 
promotion  or  research,  if  such  an 
arrangement  is  determined  to  be  cost 
effective  by  the  Council  and  approved 
by  the  Secretary.  Any  contract  or 
agreement  shall  provide  that: 

(1)  the  contractor  or  agreeing  party 
shall  develop  and  submit  to  the  Council 
a  program,  plan,  or  project  together  with 
a  budget  or  budgets  that  shall  show  the 
estimated  cost  to  be  incurred  for  such 
program,  plan,  or  project; 
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(2)  any  such  program,  plan,  or  project 
shall  become  effective  upon  approval  of 
the  Secretary; 

(3)  the  contracting  or  agreeing  party 
shall  keep  accurate  records  of  all  of  its 
transactions  and  make  periodic  reports 
to  the  Council  of  activities  conducted, 
submit  accountings  for  funds  received 
and  expended,  and  make  such  other 
reports  as  the  Secretary  or  the  Council 
may  require;  and  the  Secretary  may 
audit  the  records  of  the  contracting  or 
agreeing  party  periodically;  and 

(4)  any  subcontractor  who  enters  into 
a  contract  with  a  Council  contractor  and 
who  receives  or  otherwise  uses  funds 
allocated  by  the  Council  shall  be  subject 
to  the  same  provisions  as  the  contractor; 

(k)  With  the  approval  of  the  Secretary, 
to  invest,  pending  disbursement 
pursuant  to  a  program,  plan,  or  project, 
funds  collected  through  assessments 
provided  for  in  §  1209.51,  and  any  other 
funds  received  by  the  Council  in,  and 
only  in,  obligations  of  the  United  States 
or  any  agency  thereof,  in  general 
obligations  of  any  State  or  any  political 
subdivision  thereof,  in  any  interest- 
bearing  account  or  certificate  of  deposit 
of  a  bank  that  is  a  member  of  the  Federal 
Reserve  System,  or  in  obligations  fully 
guaranteed  as  to  principal  and  interest 
by  the  United  States; 

(l)  Such  other  powers  as  may  be 
approved  by  the  Skretary;  and 

(m)  To  develop  and  propose  to  the 
Secretary  voluntary  quality  and  grade 
standards  for  mushrooms,  if  the  Council 
determines  that  such  quality  and  grade 
standards  would  benefit  the  promotion 
of  mushrooms. 

$1209.39  Duties. 

The  Council  shall  have  the  following 
duties: 

(a)  To  meet  not  less  than  annually, 
and  to  organize  and  select  from  among 
its  members  a  chairperson  and  such 
other  officers  as  may  be  necessary; 

(b)  To  evaluate  or  develop,  and 
submit  to  the  Secretary  for  approval, 
promotion,  research,  consumer 
information,  and  industry  information 
programs,  plans,  or  projects; 

(c)  To  prepare  for  each  fiscal  year,  and 
submit  to  the  Secretary  for  approval  at 
least  60  days  prior  to  the  beginning  of 
each  fiscal  year,  a  budget  of  its 
anticipated  expenses  and  disbursements 
in  the  administration  of  this  subpart,  as 
provided  in  §  2109.50. 

(d)  To  maintain  such  books  and 
records,  which  shall  be  available  to  the 
Secretary  for  inspection  and  audit,  and 
to  prepare  and  submit  such  reports  from 
time  to  time  to  the  Secretary,  as  the 
Secretary  may  prescribe,  and  to  make 
appropriate  accounting  with  respect  to 


the  receipt  and  disbursement  of  all 
funds  entrusted  to  it; 

(e)  To  prepare  and  make  public,  at 
least  annually,  a  report  of  its  activities 
carried  out,  and  an  accounting  for  funds 
received  and  expended; 

(f)  To  cause  its  financial  statements  to 
be  prepared  in  conformity  with 
generally  accepted  accounting 
principles  and  to  be  audited  by  an 
independent  certified  public  accountant 
in  accordance  with  generally  accepted 
auditing  standards  at  least  once  each 
fiscal  year  and  at  such  other  times  as  the 
Secretary  may  request,  and  submit  a 
copy  of  each  such  audit  to  the  Secretary; 

(g)  To  give  the  Secretary  the  same 
notice  of  meetings  of  the  Council  as  is 
given  to  members  in  order  that  the 
Secretary,  or  a  representative  of  the 
Secretary,  may  attend  such  meetings; 

(h)  To  submit  to  the  Secretary  such 
information  as  may  be  requested 
pursuant  to  this  subpart; 

(i)  To  keep  minutes,  books,  and 
records  that  clearly  reflect  all  the  acts 
and  transactions  of  the  Council.  Minutes 
of  each  Council  meeting  shall  be 
promptly  reported  to  the  Secretary; 

(j)  To  act  as  intermediary  between  the 
Secretary  and  any  producer  or  importer; 

(k)  To  follow  the  Department’s  equal 
opportunity/civil  rights  policies;  and 

(l)  To  work  to  achieve  an  effective, 
continuous,  and  coordinated  program  of 
promotion,  research,  consumer 
information,  and  industry  information 
designed  to  strengthen  the  mushroom 
industry’s  position  in  the  marketplace, 
maintain  and  expand  existing  markets 
and  uses  for  mushrooms,  develop  new 
markets  and  uses  for  mushrooms,  and  to 
carry  out  programs,  plans,  and  projects 
designed  to  provide  maximum  benefits 
to  the  mushroom  industry. 

Promotion,  Research,  Consumer 
Information,  and  Industry  Information 

$  1209.40  Programs,  plans,  and  projects. 

(a)  The  Council  shall  receive  and 
evaluate,  or  on  its  own  initiative 
develop,  and  submit  to  the  Secretary  for 
approval  any  program,  plan,  or  project 
authorized  under  this  subpart.  Such 
programs,  plans,  or  projects  shall 
provide  for: 

(1)  The  establishment,  issuance, 
effectuation,  and  administration  of 
appropriate  programs  for  promotion, 
research,  consumer  information,  and 
industry  information  with  respect  to 
mushrooms;  and 

(2)  The  establishment  and  conduct  of 
research  with  respect  to  the  sale, 
distribution,  marketing,  and  use  of 
mushrooms  and  mushroom  products, 
and  the  creation  of  new  products 
thereof,  to  the  end  that  marketing  and 


use  of  mushrooms  may  be  encouraged, 
expanded,  improved  or  made  more 
acceptable.  However,  as  prescribed  by 
the  Act,  nothing  in  this  subpart  may  be 
construed  to  authorize  mandatory 
requirements  for  quality  control,  grade 
standards,  supply  management 
programs,  or  other  programs  that  would 
control  production  or  otherwise  limit 
the  right  of  individual  producers  to 
produce  mushrooms. 

(b)  No  program,  plan,  or  project  shall 
be  implemented  prior  to  its  approval  by 
the  Secretary.  Once  a  program,  plan,  or 
project  is  so  approved,  the  Council  shall 
take  appropriate  steps  to  implement  it. 

(c)  Each  programs,  plan,  or  project 
implemented  under  this  subpart  shall  be 
reviewed  or  evaluated  periodically  by 
the  Council  to  ensure  that  it  contributes 
to  an  effective  program  of  promotion, 
research,  consumer  information,  or 
industry  information.  If  it  is  found  by 
the  Council  that  any  such  program, 
plan,  or  project  does  not  contribute  to 
an  effective  program  of  promotion, 
research,  consumer  information,  or 
industry  information,  then  the  Council 
shall  terminate  such  program,  plan,  or 
project. 

(d)  In  carrying  out  any  program,  plan, 
or  project,  no  reference  to  a  brand  name, 
trade  name,  or  State  or  regional 
identification  of  any  mushrooms  or 
mushroom  product  shall  be  made.  In 
addition,  no  program,  plan,  or  project 
shall  make  use  of  unfair  or  deceptive 
acts  or  practices  with  respect  to  the 
quality,  value,  or  use  of  any  competing 
product. 

Expenses  and  Assessments 

$  1 209.50  Budget  and  Expenses. 

(a)(1)  At  least  60  days  prior  to  the 
beginning  of  each  fiscal  year,  and  as 
may  be  necessary  thereafter,  the  Council 
shall  prepare  and  submit  to  the 
Secretary  a  budget  for  the  fiscal  year 
covering  its  anticipated  expenses  and 
disbursements  in  administering  this 
subpart.  Each  such  budget  shall  include: 

(i)  a  statement  of  objectives  and 
strategy  for  each  program,  plan,  or 
project; 

(ii)  a  summary  of  anticipated  revenue, 
with  comparative  data  for  at  least  one 
preceding  year; 

(iii)  a  summary  of  proposed 
expenditures  for  each  program,  plan,  or 
project;  and 

(iv)  staff  and  administrative  expense 
breakdowns,  with  comparative  data  for 
at  least  one  preceding  year. 

Each  budget  shall  include  a  rate  of 
assessment  for  such  fiscal  year 
calculated,  subject  to  §  1209.51(b),  to 
provide  adequate  funds  to  defray  its 
proposed  expenditures  and  to  provide 
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for  a  reserve  as  set  forth  in  paragraph  (f). 
The  Council  nay  change  such,  rats  at 
any  time,  as  provided  in  §  1209.51(b)(5), 

C2Ki>  Subject  to  paragraph  (aJUMfiK 
any  amendment  or  addition  to  an 
approved  budget  must  be  approved  fay 
the  Secretary,  including  shifting  of 
funds  from  one  program,  plan ,  or  project 
to  another. 

(ii]t  Shifts  of  funds  which,  da  not  cause 
an  increase  in  the  Council's  approved 
budget  and  which  are  consistent  with 
governing  bylaws  need  not  have  prior 
approval  by  the  Secretary. 

(b)  The  Council  is  authorized  to  incur 
such  expenses,  including  provision  for 
a  reasonable  reserve,  as  the  Secretary 
finds  are  reasonable  and  likely  to  be 
incurred  by  the  Council  for  its 
maintenance  and  functioning,  and  to 
enabte  it  to  exercise  its  powers  and 
perform  its  duties  in  accordance  with 
the  provisions  of  this  subpart.  Such 
expenses  shall  be  paid  from  funds 
received  by  the  Council. 

(c)  The  Council  shall  not  use  funds 
collected  or  received  under  this  subpert 
to  reimburse,  defray,  or  make  payment 
of  expenditures  incurred  in  developing, 
drafting,  studying,  lobbying  on  or 
promoting  the  legislation  authorizing 
this  subpart.  Such  prohibition  includes 
reimbursement,  defrayment,  or  payment 
to  mushroom  industry  associations  or 
organizations,  producers  or  importers, 
lawyers,  law  firms,  or  consultants. 

(d)  The  Council  may  accept  voluntary 
contributions,  but  these  shall  only  be 
used  to  pay  expenses  incurred  m  the 
conduct  of  programs,  plans,  and 
projects.  Such,  contributions  shall  be 
free  from  any  encumbrance  by  the  donor 
and  the  Council:  shall  retain  complete 
control  of  their  use.  The  donor  may 
recommend  that  the  whole  or  a  portion 
of  the  contribution  be  applied  to  an 
ongoing  program,  plan,  or  project. 

(e)  The  Council  shall  reimburse  the 
Secretary,  from  foods  received  by  the 
Council,  for  administrative  costs 
incurred  by  the  Secretary  is 
implementing  and  administering  this 
subpart,  except  for  the  salaries  of 
Department  employees  incurred  in 
conducting  referenda. 

(£)  The  Council  may  establish  an 
operating  monetary  reserve  and  may 
carry  over  to  subsequent  fiscal  periods 
excess  funds  in  any  reserve  so 
established,  except  that  the  funds  in  the 
reserve  shall  not  exceed  approximately 
one  fiscal  year’s  expenses.  Such  reserve 
funds  may  be  used  to  defray  soy 
expenses  authorized  under  this  sub  part. 

(g)  With  the  approval  of  the  Secretary, 
the  Council  may  borrow  money  for  the 
payment  of  administrative  expenses, 
subject  to  the  same  fiscal,,  budget,  and 


audit  controls  aa  other  funds  of  die 

Council. 


9120951  Assessments. 

(a)  Any  first  handles  initially 
purchasing,  or  otherwise  placing  into 
the  current  of  commerce,  mushrooms 
produced  in  the  United  States  shall,  in 
the  manner  as  prescribed  by  the  Council 
and  approved  by  the  Secretary,  collect 
an  assessment  based  upon  the  number 
of  pounds  of  mushrooms  marketed  in 
the  United  States  for  the  account  of  the 
producer,  mid  remit  the  assessment  to 
the  Council. 

(b)  The  rate  of  assessment  effective 
during  any  fiscal  year  shall  be  the  rate 
specified  in  the  budget  for  such  fiscal 
year  approved  by  the  Secretary  ,  except 
that: 

(1)  The  rate  of  assessment  during  the 
first  year  this  subpart  is  in  effect  shall 
be  one-quarter  of  one  cent  per  pound  of 
mushrooms  marketed,  or  the  equivalent 
thereof. 

(2)  The  rate  of  assessment  during  the 
second  year  this  subpert  is  in  effect 
shall  not  exceed  one-third  of  one  cent 
per  pound  of  mushrooms  marketed,  or 
the  equivalent  thereof. 

(3)  The  rate  of  assessment  during  the 
third  year  this  subpart  is  in  effect  shall 
not  exceed  one-half  of  one  cent  per 
pound  of  mushrooms  marketed,  or  the 
equivalent  thereof. 

(4)  The  rate  of  assessment  during  each 
of  the  fourth  and  following  years  this 
subpart  is  in  effect  shall  not  exceed  one 
cent  per  pound  of  mushrooms  marketed, 
or  the  equivalent  thereof. 

(5)  The  Council  may  change  the  rate 
of  assessment  for  a  fiscal  year  at  any 
time  with  the  approval  of  the  Secretary 
as  necessary  to  reflect  changed 
circumstances,  except  that  any  such 
changed  rate  may  not  exceed  the  level 
of  assessment  specified  in  paragraphs 
(b-XlX  (2>,  (3).  or  (4),  whichever  is 
applicable. 

(c)  Any  person  marketing  mushrooms 
of  that  person’s  own  production  to 
consumers  in  the  United  States,  either 
directly  or  through  retail  or  wholesale 
outlets,  shall  be  considered  a  first 
handler  and  shall  remit  to  the  Council 
an  assessment  on  such  mushrooms  at 
the  rate  per-pound  then  in  effect,  and  in 
such  form  and  maimer  prescribed  by  the 
Council. 

(d)  Only  one  assessment  shall  be  paid 
on  each  unit  of  mushrooms  marketed. 

(e) (1)  Each  importer  of  mushrooms 
shall  pay  an  assessment  to  the  Council 
on  mushrooms  imported  for  marketing 
in  the  United  States,  through  the  U.& 
Customs  Service  or  in  suck  other 
manner  as  may  be  established  by  rules 
and  regulations  approved  by  the 
Secretary. 


(2)  The  per-pound  assessment  rate  for 
imported  mushrooms  shall  be  the  same 
as  the  rate  provided  for  mushrooms 
produced  in  the  United  Steles. 

(3)  The  impart  assessment  shall  be 


mushrooms  that  are  identified  by  the 
number,  0709.51.0000,  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  or  any  other  number  used 
to  identify  fresh  mushrooms. 

(4)  The  assessments  due  on  imported 
mushrooms  shall  be  paid  when  the 
mushrooms  are  entered  or  withdrawn 
for  consumption  in  the  United  States,  or 
at  such  other  time  as  may  be  established 
by  rules  and  regulations  prescribed  by 
the  Council  ana  approved  by  the 
Secretary  and  under  such  procedures  as 
are  provided  in  such  rules  and 
regulations. 

(5)  Only  one  assessment  shall  be  paid 
on  each  unit  of  mushrooms  imported. 

(f)  The  collection  of  assessments 
under  this  section  shall  commence  on 
all  mushrooms  marketed  in  or  imported 
into  the  United  States  on  or  after  the 
date  established  by  the  Secretary,  and 
shall  continue  until  terminated  by  the 
Secretary.  If  the  Council  is  not 
constituted  on  the  date  the  first 
assessments  are  to  be  collected,  the 
Secretary  shall  have  the  authority  to 
receive  assessments  on  behalf  of  the 
Council  and  may  hold  such  assessments 
until  the  Council  is  constituted,  then 
remit  such  assessments  to  the  Council. 

CgKl)  Each  person  responsible  for 
remitting  assessments  under  paragraphs 
(a),  (c),  or  fe)  shall  remit  the  amounts 
due  from  assessments  to  the  Cotmcil  cm 
a  monthly  basis  no  later  than  the 
fifteenth  day  of  the  month  following  die; 
month  in  which  the  mushrooms  were 
marketed,  in  such  manner  as  prescribed 
by  the  Council. 

(2Hi)  A  late  payment  charge  shall  be 
imposed  on  any  person  that  fails  to 
remit  to  the  Council  the  total  amount  for 
which  the  person  is  liable  on  or  before 
the  payment  due  date  established  under 
this  section.  The  amount  of  the  late 
payment  charge  shall  be  prescribed  in 
rules  and  regulations  as  approved  by  the 
Secretary. 

(ii)  An  additional  charge  shall  be 
imposed  on  any  person  subject  to  a  late 
payment  charge,  in  the  form  of  interest 
on  the  outstanding  portion  of  any 
amount  for  which  the  person  is  liable. 
The  rate  of  interest  shall  be  prescribed 
in  rules  and  regulations  as  approved  by 
the  Secretary. 

(3)  Any  assessment  that  is  determined 
tobe  owing  at  a  date  later  than  the 
payment  doe  established  under  this 
section,  dm  to  a  person's  failure  to 
submit  a  report  to  the  Council  by  the 
payment  doe  date,  shall  be  considered 
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to  have  been  payable  on  the  payment 
due  date.  Under  such  a  situation, 
paragraphs  (g)(2)(i)  and  (g)(2)(ii)  of  this 
section  shall  be  applicable. 

(h)  The  Council,  with  the  approval  of 
the  Secretary,  may  enter  into  agreements 
authorizing  other  organizations  to 
collect  assessments  in  its  behalf.  Any 
such  organization  shall  be  required  to 
maintain  the  confidentiality  of  such 
information  as  is  required  by  the 
Council  for  collection  purposes.  Any 
reimbursement  by  the  Council  for  such 
services  shall  be  based  on  reasonable 
charges  for  services  rendered. 

(i)  The  Council  is  hereby  authorized 
to  accept  advance  payment  of 
assessments  for  the  fiscal  year  by  any 
person,  that  shall  be  credited  toward 
any  amount  for  which  such  person  may 
become  liable.  The  Council  shall  not  be 
obligated  to  pay  interest  on  any  advance 
payment. 

§  1 209.52  Exemption  from  assessment 

(a)  Persons  that  produce  or  import,  on 
average,  500,000  pounds  or  less  of 
mushrooms  annually  shall  be  exempted 
from  assessment. 

(b)  To  claim  such  exemption,  such 
persons  shall  apply  to  the  Council,  in 
the  form  and  manner  prescribed  in  the 
rules  and  regulations. 

(c)  Mushrooms  produced  in  the 
United  States  that  are  exported  are 
exempt  from  assessment  and  are  subject 
to  such  safeguards  as  prescribed  in  rules 
and  regulations  to  prevent  improper  use 
of  this  exemption. 

(d)  Domestic  and  imported 
mushrooms  used  for  processing  are 
exempt  from  assessment  and  are  subject 
to  such  safeguards  as  prescribed  in  rules 
and  regulations  to  prevent  improper  use 
of  this  exemption. 

§  1209.53  Influencing  governmental  action. 

No  funds  received  by  the  Council 
under  this  subpart  shall  in  any  manner 
be  used  for  ^e  purpose  of  influencing 
legislation  or  governmental  policy  or 
action,  except  to  develop  and 
recommend  to  the  Secretary 
amendments  to  this  subpart,  and  to 
submit  to  the  Secretary  proposed 
voluntary  grade  and  quality  standards 
for  mushrooms. 

Reports,  Books  and  Records 

§1209.60  Reports. 

(a)  Each  producer  marketing 
mushrooms  of  that  person’s  own 
production  directly  to  consumers,  and 
each  first  handler  responsible  for  the 
collection  of  assessments  under 
§  1209.51(a)  shall  be  required  to  report 
monthly  to  the  Council,  on  a  form 
provided  by  the  Council,  such 
information  as  may  be  required  under 


this  subpart  or  any  rules  and  regulations 
issued  thereunder.  Such  information 
shall  include,  but  not  be  limited  to,  the 
following: 

(1)  The  first  handler’s  name,  address, 
and  telephone  number; 

(2)  Date  of  report,  which  is  also  the 
date  of  payment  to  the  Council; 

(3)  Period  covered  by  the  report; 

(4)  The  number  of  pounds  of 
mushrooms  purchased,  initially 
transferred,  or  that  in  any  other  manner 
are  subject  to  the  collection  of 
assessments,  and  a  copy  of  a  certificate 
of  exemption,  claiming  exemption 
under  §  1209.52  from  those  who  claim 
such  exemptions; 

(5)  The  amount  of  assessments 
remitted;  and 

(6)  The  basis,  if  necessary,  to  show 
why  the  remittance  is  less  than  the 
number  of  pounds  of  mushrooms 
determined  under  paragraph  (a)(4) 
multiplied  by  the  applicable  assessment 
rate. 

(b)  If  determined  necessary  by  the 
Council  and  approved  by  the  Secretary, 
each  importer  shall  file  with  the  Council 
periodic  reports,  on  a  form  provided  by 
the  Council,  containing  at  least  the 
following  information: 

(1)  The  importer’s  name,  address,  and 
telephone  number; 

(2)  The  quantity  of  mushrooms 
entered  or  withdrawn  for  consumption 
in  the  United  States  during  the  period 
covered  by  the  report;  and 

(3)  The  amount  of  assessments  paid  to 
the  U.S.  Customs  Service  at  the  time  of 
such  entry  or  withdrawal. 

(c)  The  words  final  report  shall  be 
shown  on  the  last  report  at  the  end  of 
each  fiscal  year. 

§  1209.61  Books  and  records. 

Each  persons  who  is  subject  to  this 
subpart  shall  maintain  and  make 
available  for  inspection  by  the  Council 
or  the  Secretary  such  books  and  records 
as  are  deemed  necessary  by  the  Council, 
with  the  approval  of  the  Secretary,  to 
carry  out  the  provisions  of  this  subpart 
and  any  rules  and  regulations  issued 
hereunder,  including  such  books  and 
records  as  are  necessary  to  verify  any 
reports  required.  Such  books  and 
records  shall  be  retained  for  at  least  two 
years  beyond  the  fiscal  year  of  their 
applicability. 

§  1 209.62  Confidential  treatment 

All  information  obtained  from  books, 
records,  or  reports  under  the  Act,  this 
subpart,  and  the  rules  and  regulations 
issued  thereunder  shall  be  kept 
confidential  by  all  persons,  including  all 
employees  and  former  employees  of  the 
Council,  all  officers  and  employees  and 
former  officers  and  employees  of  the 


Department,  and  all  officers  and 
employees  and  former  officers  and 
employees  of  contracting  and 
subcontracting  agencies  or  agreeing 
parties  having  access  to  such 
information.  Such  information  shall  not 
be  available  to  Council  members, 
producers,  importers,  or  first  handlers. 
Only  those  persons  having  a  specific 
need  for  such  information  to  effectively 
administer  the  provisions  of  this  subpart 
shall  have  access  to  such  information. 
Only  such  information  so  obtained  as 
the  Secretary  deems  relevant  shall  be 
disclosed  by  them,  and  then  only  in  a 
suit  or  administrative  hearing  brought  at 
the  direction,  or  on  the  request,  of  the 
Secretary,  or  to  which  the  Secretary  or 
any  officer  of  the  United  States  is  a 
party,  and  involving  this  subpart. 
Nothing  in  this  section  shall  be  deemed 
to  prohibit: 

fa)  The  issuance  of  general  statements 
based  upon  the  reports  of  the  number  of 
persons  subject  to  this  subpart  or 
statistical  data  collected  therefrom, 
which  statements  do  not  identify  the 
information  furnished  by  any  person; 
and 

(b)  The  publication,  by  direction  of 
the  Secretary,  of  the  name  of  any  person 
who  has  been  adjudged  to  have  violated 
this  subpart,  together  with  a  statement 
of  the  particular  provisions  of  this 
subpart  violated  by  such  person. 

Miscellaneous 

§  1 209.70  Right  of  the  Secretary. 

All  fiscal  matters,  programs,  plans,  or 
projects,  rules  or  regulations,  reports,  or 
other  substantive  actions  proposed  and 
prepared  by  the  Council  shall  be 
submitted  to  the  Secretary  for  approval. 

§  1 209.71  Suspension  or  termination. 

(a)  Whenever  the  Secretary  finds  that 
this  subpart  or  any  provision  thereof 
obstructs  or  does  not  tend  to  effectuate 
the  declared  policy  of  the  Act,  the 
Secretary  shall  terminate  or  suspend  the 
operation  of  this  subpart  or  such 
provision  thereof. 

(b) (1)  Five  years  after  the  date  on 
which  this  subpart  becomes  effective, 
the  Secretary  shall  conduct  a 
referendum  among  producers  and 
importers  to  determine  whether  they 
favor  continuation,  termination,  or 
suspension  of  this  subpart. 

(2)  Effective  beginning  three  years 
after  the  date  on  which  this  subpart 
becomes  effective,  the  Secretary,  on 
request  of  a  representative  group 
comprising  30  percent  or  more  of  the 
number  of  mushroom  producers  and 
importers,  may  conduct  a  referendum  to 
determine  whether  producers  and 
importers  favor  termination  or 
suspension  of  this  subpart. 
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(3)  Whenever  the  Secretary 
determines  that  suspension  or 
termination  of  this  subpart  is  favored  by 
a  majority  of  the  mushroom  producers 
and  importers  voting  in  a  referendum 
under  paragraphs  (b)  (lj  or  (2J  who, 
during  a  representative  period 
determined  hy  the  Secretary,  have  been 
engaged  in  producing  and  importing 
mushrooms  and  who,  on  average, 
annually  produced  and  imported  more 
than  50  percent  of  the  volume  of 
mushrooms  produced  and  imported  by 
all  those  producers  and  importers  voting 
in  the  referendum,  the  Secretary  shall: 

(1)  suspend  or  terminate,  as 
appropriate,  collection  of  assessments 
within  six  months  after  making  such 
determination;  and 

(ii)  suspend  or  terminate,  as 
appropriate,  all  activities  under  this 
subpart  in  an  orderly  manner  as  soon  as 
practicable. 

(4)  Referenda  conducted  under  this 
subsection  shall  be  conducted  in  such 
manner  as  the  Secretary  may  prescribe. 

§1209.72  Proceeding*  alter  termination. 

(a)  Upon  the  termination  of  this 
subpart,  the  Council  shall  recommend 
not  more  than  five  of  its  members  to  the 
Secretary  to  serve  as  trustees  for  the 
purpose  of  liquidating  the  affairs  of  the 
Council.  Such  persons,  upon 
designation  by  the  Secretary,  shall 
become  trustees  of  all  the  funds  and 
property  owned,  in  the  possession  of,  or 
under  the  control  of  the  Council, 
including  any  claims  unpaid  or  property 
not  delivered,  or  any  other  claim 
existing  at  the  time  of  such  termination. 

(b)  The  trustees  shall:  (1)  Continue  in 
such  capacity  until  discharged  by  the 
Secretary; 

(2)  Carry  out  the  obligations  of  the 
Council  under  any  contract  or 
agreement  entered  into  by  it  under  this 
subpart; 

(3)  From  time  to  time  account  for  all 
receipts  and  disbursements,  and  deliver 
all  property  on  hand,  together  with  all 
books  and  records  of  the  Council  and  of 


the  trustees,  to  such  parsons  as  the 
Secretary  may  direct;  and 

(4)  Upon  the  request  of  the  Secretary, 
execute  such  assignments  or  other 
instruments  necessary  or  appropriate  to 
vest  in  such  persons  full  title  and  right 
to  all  of  the  funds,  property,  and  claims 
vested  in  the  Council  or  the  trustees 
under  this  subpart. 

(c)  Any  person  to  whom  funds, 
property,  qr  claims  have  been 
transferred  or  delivered  under  this 
subpart  shall  be  subject  to  the  same 
obligations  imposed  upon  the  Council 
and  upon  the  trustees. 

(d)  Any  residual  funds  not  required  to 
defray  the  necessary  expenses  of 
liquidation  shall  be  turned  over  to  the 
Secretary  to  be  used,  to  the  extent 
practicable,  in  the  interest  of  continuing 
one  or  more  of  the  promotion,  research, 
consumer  information,  or  industry 
information,  programs,  plans,  or  projects 
authorized  under  this  subpart. 

§  1 209.73  Effect  of  termination  or 
amendment 

Unless  otherwise  expressly  provided 
by  tbe  Secretary,  the  termination  of  this 
subpart  or  of  any  rule  and  regulation 
issued  under  this  subpart,  or  the 
issuance  of  any  amendment  to  such 
provisions,  shall  not: 

(a)  Affect  or  waive  any  right,  duty, 
obligation,  or  liability  that  shall  have 
arisen  or  may  hereafter  arise  in 
connection  with  any  provision  of  this 
subpart  or  any  such  rules  or  regulations; 

(d)  Release  or  extinguish  any  violation 
of  this  subpart  or  any  such  rules  or 
regulations;  or 

Xc>  Affect  or  impair  any  rights  or 
remedies  of  the  United  States,  the 
Secretary,  or  any  person  with  respect  to 
any  such  violation. 

§1208.74  Personal  liability. 

No  member  or  employee  of  the 
Council  shall  be  held  personally 
responsible,  either  individually  or 
jointly,  In  any  way  whatsoever,  to  any 
person  for  errors  in  judgment,  mistakes, 


or  other  acts  of  either  commission  at 
omission  of  such  member  or  employee 
under  this  subpart,  except  for  acts  of 
dishonesty  or  willful  misconduct 

§1209.75  Patents,  copyrights,  Inventions, 
publications,  and  product  fbrmu tattoos. 

Any  patents,  copyrights,  inventions, 
publications,  or  product  formulations 
developed  through  the  use  of  funds 
received  by  the  Council  under  this 
subpart  shall  be  the  property  of  the 
United  States  Government  aa 
represented  by  tbe  Council  and  shall, 
along  with  any  rents,  royalties,  residual 
payments,  or  other  income  from,  the 
rental,  sale,  leasing,  franchising,  or  other 
uses  of  such  patents,  copyrights, 
inventions,  publications,  or  product 
formulations  inure  to  the  benefit  of  the 
Council  and  be  considered  income 
subject  to  the  same  fiscal,  budget,  and 
audit  controls  as  other  funds  of  tbe 
Council.  Upon  termination  of  this 
subpart,  §  1209.72  shall  apply  to 
determine  disposition  of  all  such 
property. 

§1209.76  Amendments. 

Amendments  to  this  subpart  may  be 
proposed,  from  time  to  time,  by  the 
Council  or  by  any  interested  person 
affected  by  the  provisions  of  the  Act, 
including  the  Secretary. 

§1209.77  Separability. 

If  any  provision  of  this  subpart  is 
declared  invalid,  or  the  applicability 
thereof  to  any  person  or  circumstances 
is  held  invalid,  the  validity  of  the 
remainder  of  this  subpart  or  tbe 
applicability  thereof  to  other  persons  or 
circumstances  shall  not  be  affected 
thereby. 

Dated:  December  31, 1992. 

Jo  Ana  R.  Smith, 

Assistant  Secretary,  Marketing  and  Inspection 
Services. 

[FR  Doc.  93-211  Filed  1-6-93;  11:04  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parte  779, 780, 783,  and  784 

RIN  102&-AB57 

Surface  Coal  Mining  and  Reclamation 
Operations;  Permanent  Regulatory 
Program;  Land  Use  Information 

AGENCY;  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  of 
the  United  States  Department  of  the 
Interior  (DOI)  proposes  to  amend  its 
regulations  on  Surface  mining  permit 
applications — minimum  requirements 
for  information  on  environmental 
resources;  Surface  mining  permit 
applications — minimum  requirements 
for  reclamation  and  operation  plan; 
Underground  mining  permit 
application — minimum  requirements  for 
information  on  environmental 
resources;  and  Underground  mining 
permit  application — minimum 
requirements  for  reclamation  and 
operation  plan.  Central  to  this 
rulemaking  is  a  proposed  rule 
(Reclamation  plan:  Land  use 
information)  which  will  simplify  and 
reduce  the  permit  applicant’s  regulatory 
reporting  burden  by  eliminating 
duplicative  and/or  unnecessary 
informational  requirements. 

DATES:  Written  comments:  OSM  will 
accept  written  comments  on  the 
proposed  rule  until  5  p.m.  Eastern  time 
on  March  9, 1993. 

Public  hearings:  Upon  request,  OSM 
will  hold  public  hearings  on  the 
proposed  rule  in  Washington,  DC;  in 
Denver,  Colorado,  and  in  Knoxville, 
Tennessee  on  March  4, 1993.  Upon 
request,  OSM  will  also  hold  public 
hearings  at  times  and  on  dates  and 
locations  to  be  announced  in  the 
Federal  Register  prior  to  the  hearings. 
OSM  will  accept  requests  for  public 
hearings  until  5  p.m.  Eastern  time  on 
February  8, 1993.  Individuals  wishing  to 
attend  but  not  testify  at  any  hearing 
should  contact  the  person  identified 
under  “FOR  FURTHER  INFORMATION 
CONTACT"  beforehand  to  verify  that  the 
hearing  will  be  held. 

ADDRESSES:  Written  comments:  Hand- 
deliver  to  the  OSM,  Administrative 
Record,  suite  660;  800  North  Capitol  St., 
NW.,  Washington,  DC;  or  mail  to  the 
OSM,  Administrative  Record,  1951 
Constitution  Avenue,  suite  660  NC, 
NW.,  Washington,  DC  20240. 


Public  hearings:  Department  of  the 
Interior  Auditorium,  18th  and  C  Streets, 
NW.,  Washington,  DC;  Brooks  Towers, 
2nd  Floor  Conference  Room,  1020  15th 
St.,  Denver,  Colorado;  and  the  Hyatt, 

500  Hill  Avenue,  SE.,  Knoxville, 
Tennessee.  The  addresses  for  any 
hearings  scheduled  will  be  announced 
prior  to  the  hearings. 

Request  for  public  hearings:  Submit 
orally  or  in  writing  to  the  person  and 
address  specified  under  “FOR  FURTHER 
INFORMATION  CONTACT." 

FOR  FURTHER  INFORMATION  CONTACT: 
Archana  Kohli,  1951  Constitution 
Avenue,  suite  640  NC,  Washington,  DC. 
20240;  Telephone:  (202)  343-3871 
commercial  or  FTS. 

SUPPLEMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 

II.  Background 

III.  Discussion  of  Proposed  Rule 

IV.  Procedural  Matters 

I.  Public  Comment  Procedures 

Written  Comments 

Written  comments  submitted  on  the 
proposed  rule  should  be  specific, 
should  be  confined  to  issues  pertinent 
to  the  proposed  rule,  and  should 
explain  the  reason  for  any 
recommended  change.  Where 
practicable,  commenters  should  submit 
three  copies  of  their  comments. 
Comments  received  after  the  close  of  the 
comment  period  (see  “DATES”)  or 
delivered  to  an  address  other  than  those 
listed  above  (see  “ADDRESSES")  may  not 
necessarily  be  considered  or  included  in 
the  Administrative  Record  for  the  final 
rule. 

Public  Hearings 

OSM  will  hold  public  hearings  on  the 
proposed  rule  by  request  only.  The 
addresses  for  the  hearings  at  three 
locations  are  specified  previously  in  this 
notice  (see  “DATES”  and  “ADDRESSES"). 

Any  person  interested  in  participating 
at  a  hearing  at  a  particular  location 
should  inform  Archana  Kohli,  (see  FOR 
FURTHER  INFORMATION  CONTACT)  either 
orally  or  in  writing  of  the  desired 
hearing  location  by  5  p.m.  Eastern  time 
February  8, 1993.  If  no  one  has 
contacted  Ms.  Kohli  to  express  an 
interest  in  participating  in  a  hearing  by 
that  date,  the  hearing  will  not  be  held. 

If  only  one  person  expresses  an  interest, 
a  public  meeting  rather  than  a  hearing 
may  be  held  and  the  results  included  in 
the  Administrative  Record. 

If  a  hearing  is  held,  it  will  continue 
until  all  persons  wishing  to  testify  have 
been  heard.  To  assist  the  transcriber  and 
ensure  an  accurate  record,  OSM 
requests  that  persons  who  testify  at  a 
hearing  give  the  transcriber  a  copy  of 


their  testimony  to  assist  OSM  in 
preparing  appropriate  questions.  OSM 
also  requests  that  persons  who  plan  to 
testify  submit  to  OSM,  at  the  address 
previously  specified  for  the  submission 
of  written  comments,  (see  ADDRESSES) 
an  advance  copy  of  the  testimony. 

II.  Background 

On  March  13, 1979,  OSM 

firomulgated  permanent  program  rules 
44  FR  14902)  as  required  by  section 
501(b)  of  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977  (SMCRA 
or  the  Act),  30  U.S.C.  1201  et  seq.  In  the 
rules,  30  CFR  part  779  establishes  the 
minimum  permit  application 
requirements  for  information  on  existing 
environmental  resources  that  may  be 
impacted  by  the  conduct  and  location  of 
proposed  surface  mining  activities.  (Part 
783  for  underground  mining)  (44  FR 
15026). 

Thirty  CFR  part  780  establishes  the 
minimum  permit  application 
requirements  for  surface  mining 
operation  and  reclamation  plans.  (Part 
784  for  underground  mining)  (44  FR 
15047).  The  information  requirements  of 
parts  779/783  and  780/784  accord  with 
the  prescriptions  of  sections  507,  508, 
515,  and  516  of  the  Act  in  two  ways: 
First,  the  permit  application  submitted 
pursuant  to  these  parts  must  contain 
sufficient  information  to  meet  the  public 
disclosure  requirements  of  the  Act. 
Second,  the  permit  application  must 
also  contain  sufficient  information  for 
the  regulatory  authority  to  be  able  to 
find  in  writing  on  the  basis  of  that 
information  and  information  otherwise 
available  whether  the  proposed 
operation  should  be  permitted.  The 
level  of  detail  and  scope  of  information 
required  in  the  permit  application  will 
vary  depending  on  the  needs  of  the 
regulatory  authority  to  fulfill  its 
responsibility  to  make  sound  approval 
decisions  under  section  510(b)  of 
SMCRA  and  30  CFR  773.15(c).  The 
required  information  is  intended  to 
assist  the  regulatory  authority  in 
determining  whether  the  applicant  can 
comply  with  the  performance  standards 
for  surface  and  underground  mining  and 
whether  reclamation  of  these  areas  is 
feasible. 

The  information  requirements  of  parts 
779  and  780  impose  a  significant 
reporting  burden  on  permit  applicants 
to  obtain,  analyze,  and  present 
information  to  both  the  regulatory 
authority  and  the  public  when  seeking 
to  permit  a  surface  coal  mining 
operation.  Under  the  Paperwork 
Reduction  Reauthorization  Act  of  1986, 
OSM  is  responsible  for  ensuring  that  its 
rules  do  not  impose  any  unnecessary 
reporting  burden  on  the  permit 
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applicant.  (44  U.S.C.  3507(a)(1)(b)).  In 
1987,  OSM  established  a  work  group  to 
review  the  permitting  rules  and  other 
regulations.  One  purpose  of  the  review 
was  to  determine  whether  changes  to 
these  information  requirements  could  be 
made  to  reduce  the  reporting  burden  on 
the  permit  applicant  without 
compromising  their  implementation  of 
the  purposes  and  provisions  of  the  Act. 

After  reviewing  the  working  group’s 
recommendations  regarding  rule 
changes,  OSM  identified  four  changes 
which  are  the  subject  of  this 
rulemaking.  While  OSM  recognizes  its 
obligation  under  the  Paperwork 
Reduction  Reauthorization  Act  of  1986 
to  ensure  that  public  reporting  burden 
be  minimized,  the  office  also  recognizes 
the  need  to  maintain  a  stable  regulatory 
program  implementing  the  purpose  and 
provisions  of  the  Act.  On  this  basis,  the 
balance  of  the  work  group’s 
recommended  rule  changes  were 
rejected  because  OSM  felt  the 
insignificant  reduction  in  reporting 
burden  which  they  would  afford  did  not 
justify  the  potential  disruption  to  the 
regulatory  program  which  would  be 
caused  by  such  changes. 

This  rulemaking  consolidates  two 
land  use  information  rules,  30  CFR 
77 9.22/783.22  and  30  CFR  780.23/ 
784.15  into  proposed  30  CFR  780.23/ 
784.15.  OSM  also  proposes  to  delete  two 
other  rules  which  provide  for  the 
collection  of  premining  environmental 
resource  information,  30  CFR  779.19/ 
783.19  regarding  the  collection  of 
supplemental  information  on 
vegetation,  and  30  CFR  779.25(a)(ll)/ 
783.25(a)(ll)  regarding  the  presentation 
of  premining  slopes. 

Consistent  with  its  findings  when 
promulgating  the  1979  rules,  OSM  has 
not  identified  any  differences  between 
surface  and  underground  mines  that 
would  appear  to  necessitate  different 
regulatory  provisions  under  this 
proposed  rulemaking.  Therefore,  the 
proposed  permitting  rule  applicable  to 
surface  mining  activities  at  30  CFR 
780.23  and  the  proposed  permitting  rule 
applicable  to  underground  mining 
activities  at  30  CFR  784.15  are  identical. 
Likewise  the  rules  for  surface  mining 
activities  at  30  CFR  779.19,  779.22,  and 
779.25(a)(ll)  are  identical  to  the  rules 
for  underground  mining  activities  at  30 
CFR  783.19,  783.22,  and  783.25(a)(ll), 
respectively.  Thus,  the  discussion  of 
changes  or  deletions  to  30  CFR  779.19, 
779.22,  779.25(a)(ll)  and  780.23  will 
also  apply  to  30  CFR  783.19,  783.22, 
783.25(a)(ll)  and  784.15. 

A.  Land  Use  Information  Rules 

Section  30  CFR  779.22  identifies  the 
premining  land  use  information 


required  in  a  permit  application.  (March 
13,  1979,  44  FR  15040). 

Section  779.22(a)  requires  that  the 
application  contain  a  statement  of  the 
condition,  capability,  and  productivity 
of  the  land  within  the  proposed  permit 
area.  Section  779.22(a)(1)  requires  the 
application  contain  a  map  and  a 
narrative  that  describes  the  use  of  the 
proposed  permit  area  at  the  time  of 
filing  and  the  premining  land  use  if  its 
use  was  changed  within  five  years 
before  the  date  of  application.  The  map 
is  used  to  compare  premining  land  uses 
with  proposed  postmining  land  uses. 
Section  779.22(a)(1)  implements  section 
508(a)(2)(A)  of  the  Act. 

Section  779.22(a)(2)  requires  that  the 
permit  application  include  a  narrative  of 
the  capability  and  productivity  of  the 
land  to  support  a  number  of  uses  to  be 
used  in  analyzing  the  land  use 
description  contained  in  §  779.22(a)(1). 
Environmental  information  from 
§  779.22(a)(2)  together  with  land  use 
information  from  §  779.22(a)(1)  provide 
a  foundation  for  the  reclamation  plan 
required  by  section  30  CFR  780.23 
(Reclamation  plan:  Postmining  land 
uses).  Section  779.22(a)(2)  and  its  two 
subsections,  (i)  and  (ii),  implement 
sections  508(a)(2)  (B)  and  (C)  of  the  Act. 

Section  779.22(b)  requires  a 
description  of  premining  land  use 
conditions  for  previously  mined  areas. 
These  regulations  provide  that  an 
application  for  a  previously  mined  area 
identify  the  type  of  mining  method 
used,  the  coal  seams  or  other  mineral 
strata  mined,  the  extent  of  coal  or 
minerals  removed,  the  approximate 
dates  of  past  mining,  and  the  uses  of  the 
land  preceding  mining.  Information 
from  this  section  is  used  by  the 
regulatory  authority  both  to  assess 
whether  the  mining  operation  will  be 
conducted  in  a  manner  which  mitigates 
the  environmental  damage  caused  by 
the  previous  operations  and  to  establish 
reclamation  criteria  based  on  the 
present  condition  of  the  land.  This 
information  is  not  specifically  required 
by  the  Act. 

Section  77 9.22(c)  requires  that  the 
application  describe  the  proposed 
mining  area’s  existing  land  uses  and 
their  classifications  under  local  law. 
Information  from  this  section  is  used  by 
the  regulatory  authority  to  evaluate  the 
proposed  post  mining  land  uses  and  to 
assess  the  compatibility  of  the  proposed 
land  use  with  the  existing  land  use 
policies  and  plans.  The  information 
required  by  this  section  is  essentially 
the  same  information  required  by 
existing  §  780.23(b).  Section  779.22(c) 
implements  section  508(a)(3)  of  the  Act. 

Section  30  CFR  780.23  establishes  the 
criteria  used  to  approve  a  postmining 


land  use  analysis  and  plan.  Section 
780.23  implements  section  508(a)  (3) 
and  (4)  of  the  Act  (March  13, 1979,  44 
FR  15057). 

Section  780.23(a)  requires  that  the 
applicant’s  reclamation  plan  describe 
the  proposed  postmining  land  use. 
Included  must  be  a  discussion  of  the 
utility  and  capacity  of  the  reclaimed 
land  to  support  a  variety  of  alternative 
uses  which  must  conform  to  the  existing 
land  use  policies  and  plans.  Section 
780.23(a)  implements  section  508(a)(3) 
of  the  Act. 

Section  780.23(a)(1)  requires  a 
description  of  the  proposed  postmining 
land  use  and  the  method  in  which  the 
proposed  postmining  land  use  is 
attained.  Section  780.23(a)(1) 
implements  section  508(a)(4)  of  the  Act: 

Section  780.23(a)(2)  requires  specific 
management  plans  when  range  and 
grazing  is  proposed  as  a  postmining 
land  use.  Range  or  grazing  management 
plans  are  not  specifically  required  by 
the  Act. 

Section  780.23(a)(3)  requires 
information  needed  to  support  approval 
for  an  alternative  postmining  land  use 
when  requested  under  §  816.133. 

Section  780.23(a)(4)  requires  that 
consideration  be  given  to  making 
proposed  mining  activities  consistent 
with  the  existing  surface  owner  plans 
and  applicable  State  and  local  land  use 
plans  and  programs.  Section 
780.23(a)(4)  implements  section 
508(a)(3)  of  the  Act. 

Section  780.23(b)  provides  the 
reclamation  plan  include  a  copy  of  the 
comments  on  the  proposed  land  use  by 
the  legal  or  equitable  owner  of  record  of 
the  surface  of  the  proposed  permit  area 
and  the  applicable  State  and  local 
government  agency.  Section  780.23(b) 
implements  section  508(a)(3)  of  the  Act. 

B.  Vegetation  Information 
Thirty  CFR  779.19  authorizes  the 
regulatory  authority  to  require  a  permit 
applicant  to  supplement  vegetation 
information  by  submitting  a  map  or  an 
aerial  photo  delineating  the  existing 
types  of  vegetation  with  a  written 
description  of  the  existing  plant 
communities  within  the  proposed 
permit  area  and  within  any  proposed 
reference  area.  This  data  is  designed  to 
help  the  regulatory  authority  to 
complete  the  land  use  analysis  required 
by  existing  §  779.22  (Land  use 
information),  to  assist  in  evaluating  the 
applicant’s  ability  to  meet  the 
performance  standards  in  §§  816.45- 
816.46,  816.97,  816.111-816.117  and 
816.133  of  subdiapter  K,  to  establish 
premining  site  conditions  for  wildlife 
and  fish  habitat,  to  establish  seed 
sources  used  for  revegetating  the  land. 
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to  identify  species  of  vegetation  that 
may  contribute  to  important  postmining 
land  use  values  of  the  permit  area,  to 
quantitatively  characterize  vegetative 
communities  later  used  to  establish  a 
baseline  for  comparing  premining  with 
postmining  success  in  revegetation,  and 
to  help  evaluate  the  present  and  the 
potential  productivity  of  the  proposed 
site.  (March  13, 1979,  44  FR  15036). 

C.  Slope  Measurement 

Thirty  CFR  779.25  (Cross  sections, 
maps,  and  plans)  requires  slope 
measurements  against  which  new 
mining  effects  can  be  compared.  Section 
779.25(a)(ll)  requires  the  applicant  to 
include  the  existing  slopes  of  the 
proposed  mine  site.  The  1979  preamble 
indicates  that  slope  can  be  derived  from 
either  a  topographic  map  or  from  field 
calculations.  (March  13, 1979,  44  FR 
15045).  These  slope  measurements  are 
to  be  used  by  the  regulatory  authority  to 
evaluate  the  applicant’s  ability  to 
achieve  approximate  original  contour. 
There  is  no  specific  requirement  in  the 
Act  to  provide  preexisting  slope 
measurements. 

III.  Discussion  of  Proposed  Rule 

The  proposed  rulemaking  simplifies 
the  current  regulations  by  proposing  a 
single,  new  rule,  30  CFR  780.23  (Land 
use  information),  to  replace  the  two 
existing  land  use  information  rules. 
Proposed  §  780.23  combines  sections 
from  existing  §§  780.23  (Reclamation 
plan:  Postmining  land  use)  and  779.22 
(Land  use  information).  This  rulemaking 
would  delete  §  779.22  in  its  entirety. 
Paragraphs  from  existing  §  779.22 
needed  to  implement  prescriptions  of 
the  Act  will  be  relocated  to  the  new 
§  780.23.  The  proposed  rule  also  deletes 
§  779.19  (Vegetation  information)  and 
§  779.25(a)(ll)  (Cross  sections,  maps, 
and  plans)  in  their  entirety. 

A.  Land  Use  Information 

Listed  below  is  an  outline  of  the 
informational  requirements  that  would 
be  incorporated  into  proposed  30  CFR 
780.23  (Reclamation  plan:  Land  use 
information). 

1.  Proposed  §  780.23(a)  would  require 
that  the  applicant  provide  a  statement  of 
the  condition,  capability,  and  the 
productivity  of  the  land  within  the 
proposed  permit  area  as  required  by 
section  508(a)(2)  of  the  Act.  Proposed 

§  780.23(a)  is  existing  section  779.22(a). 

2.  Proposed  §  780.23(a)(1)  would 
require  that  the  applicant  provide  a  map 
and  a  narrative  of  the  current  and 
historic  land  uses.  This  provision 
implements  section  508(a)(2)(A)  of  the 
Act.  Under  existing  §  779.22(a)(1),  OSM 
originally  set  up  a  specific  time  frame  of 


five  years  to  indicate  how  far  back  the 
historical  land  use  description  must 
extend.  Proposed  §  780.23(a)(1)  is 
identical  to  existing  §  779.22(a)(1)  with 
the  exception  that  die  latter  five  year 
limit  is  replaced  by  a  historical  land  use 
description.  The  regulatory  authority 
will  determine  on  a  case  by  case  basis 
the  length  of  the  period  for  information 
on  historical  land  use. 

3.  Proposed  §  780.23(a)(2)  would 
require  that  the  applicant  provide  a 
narrative  of  the  land  capability  and 
productivity,  which  analyzes  the  land 
use  description  in  conjunction  with 
other  environmental  resource 
information.  These  provisions  currently 
appear  as  §  779.22(a)(2).  No  changes 
have  been  made  to  provisions  under 

§  779.22(a)(2)  other  than  their  new 
location  in  the  rules.  Proposed 
§  780.23(a)(2)(i)  implements  section 
508(a)(2)(B)  of  the  Act  and  proposed 
§  780.23(a)(2)(ii)  implements  section 
508(a)(2)(C)  of  the  Act. 

4.  Proposed  §  780.23(b)  would  require 
a  statement  on  the  utility  and  capacity 
of  the  reclaimed  land  to  support  a 
variety  of  alternative  uses.  These 
provisions  currently  appear  in  the  rules 
as  §  780.23(a).  Proposed  §  780.23(b) 
implements  section  508(a)(3)  of  the  Act. 

5.  Proposed  §  780.23(b)(1)  would 
require  that  the  applicant  discuss  how 
the  proposed  postmining  land  use  will 
be  achieved.  Proposed  §  780.23(b)(1) 
currently  appears  as  §  780.23(a)(1). 
Proposed  §  780.23(b)(1)  implements 
section  508(a)(4)  of  the  Act. 

6.  Proposed  §  780.23(b)(2)  would 
require  that  the  applicant  include  a 
detailed  description  of  proposed 
postmining  land  uses  that  are  different 
from  the  premining  land  uses.  Proposed 
§  780.23(b)(2)  currently  appears  as 

§  780.23(a)(3).  This  section  implements 
sections  508(a)(2)(A)  and  508(a)(3)  of 
the  Act. 

7.  Proposed  §  780.23(c)  would  require 
that  the  applicant  describe  comments  by 
the  legal  or  equitable  owner  of  record  of 
the  surface  of  the  proposed  permit  area 
and  the  State  and  local  government 
agencies  which  would  have  to  initiate, 
implement,  approve,  or  authorize  the 
proposed  use  of  the  land  following 
reclamation.  Proposed  §  780.23(c)  is 
identical  to  existing  §§  780.23(a)(4)  and 
(b).  Section  508(a)(3)  of  the  Act 
mandates  that  the  any  owners  of  the 
surface,  State,  and  local  governments  or 
agencies  be  given  the  opportunity  to 
comment  on  the  proposed  land  use  and 
that  these  comments  be  incorporated 
into  the  permit  application.  Section 
508(a)(8)  of  the  Act  requires  the 
reclamation  plan  include  a  statement  of 
the  consideration  which  has  been  given 
to  making  the  surface  mining  and 


reclamation  operations  consistent  with 
surface  owner  plans,  and  applicable 
State  and  local  land  use  plans  and 
programs. 

1.  This  rulemaking  would  delete 
existing  30  CFR  779.22(b).  Section 
779.22(b)  requires  that  if  specific 
information  about  mining  activities  at 
previously  mined  areas  is  available, 
such  information  must  be  included  in 
the  permit  application.  As  will  be 
discussed  below,  if  the  information 
required  under  this  section  is  even 
available,  it  is  either  provided  elsewhere 
by  the  applicant  in  their  permit 
application  or  available  from  prior 
program  permitting  records  and 
therefore,  more  accessible  to  the 
regulatory  authority  than  to  the 
applicant. 

a.  Existing  §  779.22(b)(1)  requires  a 
description  of  the  type  of  mining 
method  used  at  the  previously  mined 
area.  To  the  extent  that  information 
required  by  30  CFR  779.25(a)(5)  and  (8) 
(Cross  sections,  maps,  and  plans)  is 
available  to  the  regulatory  authority 
regarding  the  previously  mined  area,  the 
maps  and  plans  would  show  the  type  of 
mining  methods  used. 

b.  Existing  §§  779.22(b)  (2)  and  (3) 
require  a  statement  of  the  coal  seams  or 
other  mineral  strata  mined  and  the 
extent  of  coal  or  other  minerals  removed 
from  the  previously  mined  area.  This 
information  can  easily  be  calculated  by 
the  regulatory  authority  from  other 
information  required  to  be  submitted  by 
the  applicant  under  30  CFR  779.25(a)(3), 
(4),  (8),  and  30  CFR  780.11(a). 

c.  Existing  §  77 9.22(b)(4)  requires  a 
statement  of  the  approximate  dates  of 
previous  mining.  This  open-ended 
informational  requirement  is 
unnecessary.  The  only  time  that  a  date 
is  significant  for  remining  purposes  is 
when  the  applicant  intends  to  reclaim 
in  accordance  with  the  requirements  of 
30  CFR  816.106.  In  order  to  reclaim  to 
such  standards,  30  CFR  773.15(c)(12) 
requires  that  the  applicant  must 
affirmatively  establish  that  the  intended 
site  of  operations  is  a  previously  mined 
area.  Requiring  the  applicant  to  submit 
a  statement  of  this  cessation  date  again 
under  §  779.22(b)(4)  serves  no  useful 
regulatory  purpose. 

d.  Existing  §  779.22(b)(5)  requires  a 
statement  of  the  uses  of  the  land 
preceding  previous  mining  operations. 
This  information  will  be  provided  by 
the  applicant  under  proposed 

§  780.23(a)(1)  (Reclamation  plan:  Land 
use  information)  which  requires  the 
submission  of  a  map  and  a  supporting 
narrative  of  the  historic  uses  of  the  land. 

2.  Existing  §  779.22(c)  requires  a 
description  of  the  existing  land  uses  and 
land  use  classifications  under  local  law 
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of  the  proposed  permit  area  and 
adjacent  areas.  While  OSM  considers 
information  required  by  this  provision 
to  he  important  land  use  information, 
existing  §§  780.23(a)(4)  and  (b) 

(proposed  §  780.23(c))  requires  the 
applicant’s  submission  of  essentially  the 
same  information. 

This  rulemaking  would  also  delete 
existing  §  780.23(a)(2)  which  requires 
the  submission  of  a  detailed 
management  plan  where  range  or 
grazing  was  the  proposed  postmining 
land  use.  In  1979,  OSM  rejected 
comments  to  delete  this  section.  At  that 
time,  OSM  stated  its  belief  that  a 
detailed  management  plan  was 
necessary  to  determine  the  feasibility  of 
a  proposed  range/grazing  post  mining 
land  use.  (March  13, 1979,  44  FR 
15058).  Since  then,  OSM  has 
reconsidered  the  utility  of  requiring 
such  detailed  plans.  For  legitimate 
economic  and/or  ecological  reasons,  the 
actual  management  plan  implemented 
for  a  reclaimed  area  may  often  vary 
greatly  from  the  detailed  plan  submitted 
under  §  780.23(a)(2).  The  uncertain 
benefit  which  may  be  derived  from  the 
submission  of  these  plans  does  not 
justify  the  burden  of  their  preparation. 
Accordingly,  OSM  is  proposing  to 
delete  the  requirements  of  30  CFR 
780.23(a)(2).  The  provisions  of  existing 
§  780.23(a)(1)  (proposed  §  780.23(b)(1)) 
should  allow  for  the  level  of  detail 
necessary  to  determine  the  feasibility  of 
the  proposed  land  range/grazing  land 
use. 

B.  Vegetation  Information 

Existing  §  30  CFR  779.19  (Vegetation 
information)  is  proposed  for  deletion. 
This  section  authorizes  a  regulatory 
authority  to  require  a  map  and  a 
description  of  the  plant  communities 
within  the  proposed  permit  area  and 
within  any  proposed  reference  area. 
OSM  originally  envisioned  that  this 
detailed  information  could  be  helpful  in 
completing  the  vegetative  land  use 
analysis  required  by  §  779.22  (land  use 
information).  (March  13, 1979,  44  FR 
15037). 

In  revisiting  this  issue,  OSM  has 
concluded  that  §  779.19  is  redundant. 

30  CFR  779.22(a)  (proposed  §§  780.23(a) 
(Reclamation  plan:  Land  use 
information)),  773.15(c)  (Review  of 
permit  applications),  780.16  (Fish  and 
Wildlife  information),  and  780.18(b)(5) 
(Reclamation  plan:  General 
requirements)  provide  sufficient 
authority  for  the  regulatory  authority  to 
require  the  level  of  detailed  information 
necessary  to  complete  the  vegetative 
land  use  analysis  required  by 
§  779.22(a).  The  regulatory  authority 
may,  if  needed,  craft  its  own  vegetation 


requirements  on  a  permit  by  permit 
basis.  In  addition,  no  permit  can  be 
approved  unless  the  regulatory 
authority  is  satisfied  that  the  approved 
permit  will  be  sufficient  to  comply  with 
the  revegetation  performance  standards 
of  30  CFR  816.111/817.111,  and 
816.116/817.116  of  the  rules. 

C.  Slope  Measurement 

Existing  section  30  CFR  779.25(a)(ll) 
(Cross  sections,  maps,  and  plans) 
requiring  slope  measurements  is 
proposed  to  be  deleted.  OSM  recognizes 
that  premining  slope  measurements  are 
needed  to  ensure  that  restored  contours 
meet  approximate  original  contour 
conditions.  The  present  rule  is, 
however,  redundant  as  it  provides  no 
additional  information  beyond  that 
already  available  to  the  regulatory 
authority  under  30  CFR  777.14(a)  and 
OSM’s  technical  information  processing 
system  (TIPS).  In  the  1979  preamble  to 
§  779.25,  OSM  acknowledged  that  the 
required  slope  measurements  could  be 
derived  from  existing  topographic  maps 
or  from  measurements  taken  in  the 
fields  (March  13, 1979,  44  FR  15045). 
Since  that  time,  OSM  has  found  most 
permit  applicants  would  rather  derive 
the  required  measurements  from  a 
topographic  map  rather  than  from  field 
measurements.  Existing  §  777.14(a) 
requires  a  permit  applicant  to  submit  a 
topographic  map  of  the  permit  area 
which  includes  U.S.  Geological  Survey 
topographic  features.  Therefore,  it 
makes  no  difference  as  to  whether  the 
applicant  measures  the  slope  from  a 
topographic  map  in  fulfillment  of  the 
requirements  under  §  779.25(a)(ll)  or 
the  regulatory  authority  measures  the 
slope  from  the  same  or  similar 
topographic  map  submitted  under 
§  779.14(a)  so  long  as  the  regulatory 
authority  has  adequate  information  on 
the  slope  of  the  proposed  permit  area  to 
assure  that  approximate  original  contour 
will  be  achieved.  Subsequent  to  the 
1979  promulgation  and  issuance  of 
§  779.25(a)(ll),  OSM  has  also  made 
available  to  regulatory  authorities  the 
TIPS  software  and  data  analysis 
capabilities  which  allows  both 

E remining  slopes  and  cross  sections  to 
e  computed. 

IV.  Procedural  Matters 

Federal  Paperwork  Reduction  Act 

The  reductions  to  the  information 
collection  requirements  resulting  from 
this  proposed  rule  have  been  submitted 
to  the  Office  of  Management  and  Budget 
for  approval  as  required  by  44  U.S.C. 
3501  et  seq. 


Executive  Order  12291  and  Regulatory 
Flexibility  Act 

The  DOI  has  determined  that  this 
document  is  not  a  major  rule  under  the 
criteria  of  Executive  Order  12291 
(February  17, 1981),  and  that  it  will  not 
have  a  significant  effect  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.  The  rule  does  not  distinguish 
between  small  and  large  entities.  No 
negative  incremental  economic  effects 
are  anticipated  as  a  result  of  the  rule 
whose  chief  purpose  is  to  relieve  rather 
than  impose  new  burden  on  businesses. 

National  Environmental  Policy  Act 

OSM  prepared  a  draft  environmental 
assessment  (EA),  and  has  made  a 
tentative  finding  that  the  proposed  rule 
would  not  significantly  affect  the 
quality  of  the  human  environment 
under  section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  42  U.S.C  4332(2)(C).  The  draft 
EA  is  on  file  in  the  OSM  Administrative 
Record  at  the  address  specified 
previously  (see  '‘ADDRESSES”).  An  EA  of 
the  final  rule  will  be  completed  and  a 
final  finding  made  on  the  significance  of 
any  impacts  prior  to  promulgation  of  the 
final  rule. 

Executive  Order  12778  on  Civil  Justice 
Reform 

This  proposed  rule  has  been  reviewed 
under  the  applicable  standards  of 
Section  2(b)(2)  of  Executive  Order 
12778,  Civil  Justice  Reform  (56  Fed. 

Reg.  55195).  In  general,  the 
requirements  of  Section  2(b)(2)  of 
Executive  Order  12778  are  covered  by 
the  preamble  discussion  of  this 
proposed  rule.  Additional  remarks 
follow  concerning  individual  elements 
of  the  Executive  Order: 

A.  What  is  the  preemptive  effect,  if 
any,  to  be  given  to  the  regulation? 

To  the  extent  that  the  proposed  rule 
would  relieve,  rather  than  impose, 
regulatory  requirements,  the  proposed 
rule  would  have  no  preemptive  effect. 

B.  What  is  the  effect  on  existing 
Federal  law  or  regulation,  if  any, 
including  all  provisions  repealed  or 
modified? 

This  rule  modifies  the 
implementation  of  SMCRA  as  described 
herein,  and  is  not  intended  to  modify 
the  implementation  of  any  other  Federal 
statute.  The  preceding  discussion  of  this 
rule  specifies  the  Federal  regulatory 
provisions  that  are  affected  by  tbis  rule. 

C.  Does  the  rule  provide  a  clear  and 
certain  legal  standard  for  affected 
conduct  rather  than  a  general  standard, 
while  promoting  simplification  and 
burden  reduction? 
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The  standards  established  by  this  rule 
are  as  clear  and  certain  as  practicable, 
given  the  complexity  of  the  topics 
covered  and  the  mandates  of  SMCRA. 

D.  What  is  the  retroactive  effect,  if 
any,  to  be  given  to  the  regulation? 

This  rule  is  not  intended  to  have 
retroactive  effect. 

E.  Are  administrative  proceedings 
required  before  parties  may  file  suit  in 
court?  Which  proceedings  apply?  Is  the 
exhaustion  of  administrative  remedies 
required? 

No  administrative  proceedings  are 
required  before  parties  may  file  suit  in 
court  challenging  the  provisions  of  this 
rule  under  section  526(a)  of  SMCRA,  30 
U.S.C.  1276(a). 

Prior  to  any  judicial  challenge  to  the 
application  of  die  rule,  however, 
administrative  procedures  must  be 
exhausted.  In  situations  involving  OSM 
application  of  the  rule,  applicable 
administrative  procedures  may  be  found 
at  43  CFR  part  4.  In  situations  involving 
State  regulatory  authority  application  of 
provisions  equivalent  to  those  contained 
in  this  rule,  applicable  administrative 
procedures  are  set  forth  in  the  particular 
State  program. 

F.  Does  the  rule  define  key  terms, 
either  explicitly  or  by  reference  to  other 
regulations  or  statutes  that  explicitly 
define  those  items? 

Terms  which  are  important  to  the 
understanding  of  this  rule  are  set  forth 
in  30  CFR  700.5  and  701.5. 

G.  Does  the  rule  address  other 
important  issues  affecting  clarity  and 
general  draftsmanship  of  regulations  set 
forth  by  the  Attorney  General,  with  the 
concurrence  of  the  Director  of  die  Office 
of  Management  and  Budget,  that  are 
determined  to  be  in  accordance  with  the 
purposes  of  the  Executive  Order? 

As  of  January  8, 1993,  the  Attorney 
General  and  the  Director  of  the  Office  of 
Management  and  Budget  have  not 
issued  any  guidance  on  this 
requirement. 

Author 

The  principal  author  of  this  rule  is 
Ms.  Archana  Kohli,  Civil  Engineer, 
Division  of  Technical  Services,  Office  of 
Surface  Mining,  1951  Constitution 
Avenue,  NW.,  Washington,  DC  20240. 
Ms.  Kohli ’s  telephone  number  is  (202) 
343-3871  commercial  or  FTS. 

List  of  Subjects 
30  CFR  Part  779 

Environmental  protection,  Reporting 
and  recordkeeping  requirements. 
Surface  mining. 

30  CFR  Part  780 

Reporting  and  recordkeeping 
requirements,  Surface  mining. 


30  CFR  Part  783 

Environmental  protection.  Reporting 
and  recordkeeping  requirements, 
Underground  mining. 

30  CFR  Part  784 

Reporting  and  recordkeeping 
requirements.  Underground  mining. 

Accordingly  it  is  proposed  to  amend 
30  CFR  parts  779,  780,  783,  and  784  set 
forth  below. 

Dated:  October  29, 1992. 

Richard  Roldan, 

Deputy  Assistant  Secretary,  Land  and 
Minerals  Management. 

PART  779— SURFACE  MINING  PERMIT 
APPLICATIONS— MINIMUM 
REQUIREMENTS  FOR  INFORMATION 
ON  ENVIRONMENTAL  RESOURCES 

1.  The  authority  citation  for  part  779 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  etseq.:  sec.  115 
of  Pub.  L  98-146,  (30  U.S.C.  1257),  and  16 
U.S.C.  470  et  seq. 

f  779.19  [Removed] 

2.  Section  779.19  is  removed. 

§779.22  [Removed] 

3.  Section  779.22  is  removed. 

§779.25  [Amended] 

4.  In  section  779.25,  paragraph  (a)(ll) 
is  removed. 

PART  780— SURFACE  MINING  PERMIT 
APPLICATIONS— MINIMUM 
REQUIREMENT  FOR  RECLAMATION 
AND  OPERATION  PLAN 

5.  The  authority  citation  for  part  780 
continues  to  read  as  follows: 

Authority:  Pub.  L.  95-67, 30  U.S.C  1201 
et  seq.,  as  amended;  sec.  115  of  Pub.  L.  98- 
146.  30  U.S.C.  1257;  16  U.S.G  470  et  seq.; 
and  Pub.  L.  100-34. 

6.  Section  780.23  is  revised  to  read  as 
follows: 

§780.23  Reclamation  plan:  Land  use 
Information. 

(a)  The  plan  shall  contain  a  statement 
of  the  condition,  capability,  and 
productivity  of  the  land  within  the 
proposed  permit  area,  including — 

(1)  A  map  and  supporting  narrative  of 
the  uses  of  the  land  existing  at  the  time 
of  the  filing  of  the  application.  The 
historic  use  of  the  land  shall  also  be 
described. 

(2)  A  narrative  of  land  capability  and 
productivity,  which  analyzes  the  land- 
use  description  under  paragraph  (a)  of 
this  section  in  conjunction  with  other 
environmental  resources  information. 
The  narrative  shall  provide  analyses  of: 

(i)  The  capability  of  the  land  before 
any  mining  to  support  a  variety  of  uses. 


giving  consideration  to  soil  and 
foundation  characteristics,  topography, 
vegetative  cover  and  the  hydrology  of 
the  proposed  permit  area;  and 

(ii)  The  productivity  of  the  proposed 
permit  area  before  mining,  expressed  as 
average  yield  of  food,  fiber,  forage,  or 
wood  products  from  such  lands 
obtained  under  high  levels  of 
management.  The  productivity  shall  be 
determined  by  yield  data  or  estimates 
for  similar  sites  based  on  current  data 
from  the  U.S.  Department  of 
Agriculture,  State  agricultural 
universities  or  appropriate  State  natural 
resource  or  agricultural  agencies. 

(b)  Each  plan  shall  contain  a  detailed 
description  of  the  proposed  use, 
following  reclamation,  of  the  land 
within  the  proposed  permit  area 
including  a  discussion  of  the  utility  and 
capacity  of  the  reclaimed  land  to 
support  a  variety  of  alternative  uses,  and 
the  relationship  of  the  proposed  use  to 
existing  land  use  policies  and  plans. 

This  description  shall  explain — 

(1)  How  the  proposed  postmining 
land  use  is  to  be  achieved  and  the 
necessary  support  activities  which  may 
be  needed  to  achieve  the  proposed  land 
use;  and 

(2)  Where  a  land  use  different  from 
the  premining  land  use  is  proposed,  all 
materials  needed  for  approval  of  the 
alternative  use  under  30  CFR  816.133. 

(c)  The  consideration  which  has  been 
given  to  making  all  of  the  proposed 
surface  mining  activities  consistent  with 
surface  owner  plans  and  applicable 
State  and  local  land  use  plans  and 
programs.  The  description  shall  be 
accompanied  by  a  copy  of  the  comments 
concerning  the  proposed  use  by  the 
legal  or  equitable  owner  of  record  of  the 
surface  of  the  proposed  permit  area  and 
the  State  and  local  government  agencies 
which  would  have  to  initiate, 
implement,  approve,  or  authorize  the 
proposed  use  of  the  land  following 
reclamation. 

PART  783— UNDERGROUND  MINING 
PERMIT  APPLICATIONS— MINIMUM 
REQUIREMENTS  FOR  INFORMATION 
ON  ENVIRONMENTAL  RESOURCES 

7.  The  authority  citation  for  part  783 
continues  to  read  as  follows: 

Authority:  30  U.S.C  1201  et  seq.;  sec.  115 
of  Pub.  L.  98-146,  (30  U.S.C  1257),  and  16 
U.S.C.  470  et  seq. 

§793.19  [Removed] 

8.  Section  783.19  is  removed. 

§783.22  [Removed] 

9.  Section  783.22  is  removed. 
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§  783.25  [Amended] 

10.  In  §  783.25,  paragraph  (a)(ll)  is 
removed. 

PART  784 — UNDERGROUND  MINING 
PERMIT  APPLICATIONS — MINIMUM 
REQUIREMENTS  FOR  RECLAMATION 
AND  OPERATION  PLAN 

11.  The  authority  citation  for  part  784 
continues  to  read  as  follows: 

Authority:  Pub.  L.  95-87,  30  U.S.C.  1201 
et  seq.,  as  amended;  sec  115  of  Pub.  L.  98- 
146,  30  U.S.C.  1257;  16  U.S.C  470  et  seq.-, 
and  Pub.  L.  100-34. 

12.  Section  784.15  is  revised  to  read 
as  follows: 

§784.15  Reclamation  plan:  Land  use 
information. 

(a)  The  plan  shall  contain  a  statement 
of  the  condition,  capability,  and 
productivity  of  the  land  within  the 
proposed  permit  area,  including — 

(1)  A  map  and  supporting  narrative  of 
the  uses  of  the  land  existing  at  the  time 
of  the  filing  of  the  application.  The 
historic  use  of  the  land  shall  also  be 
described. 

(2)  A  narrative  of  land  capability  and 
productivity,  which  analyzes  the  land- 


use  description  under  paragraph  (a)  of 
this  section  in  conjunction  with  other 
environmental  resources  information. 
The  narrative  shall  provide  analyses  of: 

(i)  The  capability  of  the  land  before 
any  mining  to  support  a  variety  of  uses, 
giving  consideration  to  soil  and 
foundation  characteristics,  topography, 
vegetative  cover  and  the  hydrology  of 
the  proposed  permit  area;  and 

(ii)  The  productivity  of  the  proposed 
permit  area  before  mining,  expressed  as 
average  yield  of  food,  fiber,  forage,  or 
wood  products  from  such  lands 
obtained  under  high  levels  of 
management.  The  productivity  shall  be 
determined  by  yield  data  or  estimates 
for  similar  sites  based  on  current  data 
from  the  U.S.  Department  of 
Agriculture,  State  agricultural 
universities  or  appropriate  State  natural 
resources  or  agricultural  agencies. 

(b)  Each  plan  shall  contain  a  detailed 
description  of  the  proposed  use, 
following  reclamation,  of  the  land 
within  the  proposed  permit  area 
including  a  discussion  of  the  utility  and 
capacity  of  the  reclaimed  land  to 
support  a  variety  of  alternative  uses,  and 
the  relationship  of  the  proposed  use  to 


existing  land  use  policies  and  plans. 

This  description  shall  explain — 

(1)  How  the  proposed  postmining 
land  use  is  to  be  achieved  and  the 
necessary  support  activities  which  may 
be  needed  to  achieve  the  proposed  land 
use;  and 

(2)  Where  a  land  use  different  from 
the  premining  land  use  is  proposed,  all 
materials  needed  for  approval  of  the 
alternative  use  under  30  CFR  817.133. 

(c)  The  consideration  which  has  been 
given  to  making  all  of  the  proposed 
surface  mining  activities  consistent  with 
surface  owner  plans  and  applicable 
State  and  local  land  use  plans  and 
programs.  The  description  shall  be 
accompanied  by  a  copy  of  the  comments 
concerning  the  proposed  use  by  the 
legal  or  equitable  owner  of  record  of  the 
surface  of  the  proposed  permit  area  and 
the  State  and  local  government  agencies 
which  would  have  to  initiate, 
implement,  approve,  or  authorize  the 
proposed  use  of  the  land  following 
reclamation. 

(FR  Doc.  93-389  Filed  1-7-93;  8:45  ami 
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Part  XIII 

Department  of  the 
Interior 

Office  of  Surface  Mining  Reclamation  and 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  701  and  785 

RIN  1029-AB45 

Surface  Coal  Mining  and  Reclamation 
Operations;  Permanent  Regulatory 
Program;  Definitions;  Requirements 
for  Permits  and  Permit  Processing 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  of 
the  United  States  Department  of  the 
Interior  (DOI)  is  amending  its 
permanent  program  regulations  by 
revising  the  definition  of  “previously 
mined  area”  and  by  clarifying  the 
requirements  governing  off-site  coal 
preparation  plants.  OSM  is  taking  this 
action  in  response  to  two  U.S.  District 
Court  decisions  affecting  OSM’s 
permanent  program  regulations. 
Specifically,  OSM  is  revising  the 
definition  of  “previously  mined  area”  to 
include  only  those  lands  affected  by 
surface  coal  mining  operations  prior  to 
August  3, 1977,  the  date  of  enactment  of 
the  Surface  Mining  Control  and 
Reclamation  Act  (SMCRA),  that  have 
not  been  reclaimed  to  the  performance 
standards  of  30  CFR  chapter  VII.  OSM 
is  also  clarifying  the  extent  to  which 
geographic  proximity  to  a  mine  is  an 
appropriate  factor  in  evaluating  whether 
an  off-site  coal  preparation  plant 
operates  in  connection  with  a  mine  and 
is  thus  subject  to  regulation  under 
SMCRA. 

EFFECTIVE  DATE:  February  8, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Hudak,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
U.S.  Department  of  the  Interior,  1951 
Constitution  Avenue,  NW.,  Washington, 
DC  20240;  Telephone  (202)  208-2700 
(Commercial)  or  268-2700  (FTS). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Discussion  of  Final  Rule  and  Response  to 

Public  Comments  on  Proposed  Rule 

III.  Procedural  Matters 

I.  Background 

The  Surface  Mining  Control  and 
Reclamation  Act  of  1977,  30  U.S.C.  1201 
et  seq.  (SMCRA  or  the  Act),  sets  forth 
general  regulatory  requirements 
governing  surface  coal  mining 
operations  and  the  surface  effects  of 
underground  coal  mining.  OSM  has  by 
regulation  implemented  or  clarified 
many  of  the  general  requirements  of  the 


Act  and  set  performance  standards  to  be 
achieved  by  surface  coal  mine 
operations.  See  30  CFR  chapter  VII. 

A.  Definition  of  Previously  Mined  Area 

On  September  16, 1983,  OSM 
promulgated  performance  standards  at 
30  CFR  816.106  and  817.106 
(Backfilling  and  grading:  Previously 
mined  areas)  for  remining  operations  on 
previously  mined  areas,  for  surface  and 
underground  coal  mining,  respectively 
(48  FR  41720).  These  performance 
standards  provide  for  partial  highwall 
elimination  in  situations  where  the 
previous  operator  had  not  reclaimed  the 
remined  area  to  the  standards  of  the  Act. 
Under  sections  816.106  and  817.106, 
such  pre-existing  highwalls  must  be 
eliminated  to  the  maximum  extent 
technically  practical  using  all 
reasonably  available  spoil. 

The  September  1983  rulemaking 
defined  “previously  mined  area”  at  30 
CFR  701.5  as  “land  disturbed  or  affected 
by  earlier  coal  mining  operations  that 
was  not  reclaimed  in  accordance  with 
the  requirements  of  this  chapter.”  This 
definition,  which  was  challenged  as 
being  too  broad  and  contrary  to  SMCRA. 
was  remanded  to  the  Secretary  in  In  Re: 
Permanent  Surface  Mining  Regulation 
Litigation  (II),  No.  79-1144  Slip  Op.  at 
122,  (D.D.C.  July  15,  1985). 

On  May  8, 1987,  OSM  promulgated  a 
new  definition  which  limited  the  scope 
of  “previously  mined  area”  to  those 
lands  on  which  there  were  no  surface 
coal  mining  operations  subject  to  the 
standards  of  the  Act  (52  FR  17526). 

The  National  Wildlife  Federation, 
Kentucky  Resources  Council,  and  other 
environmental  organizations 
(collectively  “NWF”)  challenged  the 
1987  definition  on  the  grounds  that  it 
improperly  expanded  the  scope  of  the 
definition  to  include  lands  mined 
subsequent  to  SMCRA’s  enactment 
[NWF  v.  Lujan,  Civil  Action  Nos.  87- 
1051,  87-1814,  and  88-2788  (D.D.C. 
1990)).  The  court  remanded  the 
definition  of  “previously  mined  area”  to 
the  Secretary  for  revision,  finding  that  a 
definition  using  a  date  other  than  the 
date  of  SMCRA’s  enactment  (August  3, 
1977)  does  not  conform  to  the  Act.  The 
court  also  ruled  that  the  definition  must 
be  rewritten  to  eliminate  the  possibility 
that  it  could  be  in  interpreted  to  allow 
a  previously  mined  area  that  had  been 
fully  and  satisfactorily  reclaimed,  to  be 
remined  and  then  reclaimed  to  the 
lesser  standards  applicable  to  remining 
operations. 

On  September  25, 1991,  pursuant  to 
the  court’s  ruling  in  NWF  v.  Lujan,  OSM 
proposed  a  new  definition  of 
“previously  mined  area”  at  30  CFR 
701.5  to  include  land  affected  by  surface 


coal  mining  operations  prior  to  August 
3, 1977,  that  has  not  been  reclaimed  to 
the  performance  standards  of  30  CFR 
chapter  VII  (56  FR  48714).  The  Federal 
Register  notice  announced  a  30  day 
comment  period  ending  on  October  25, 
1991.  On  October  16, 1991,  OSM 
published  a  notice  in  the  Federal 
Register  extending  the  comment  period 
on  the  proposed  rule  through  November 
25,  1991  (56  FR  51861). 

B.  Off-site  Coal  Preparation  Plants: 
Geographic  Proximity;  Information 
Collection  Requirements  for  30  CFR  Part 
785 

On  March  13, 1979,  OSM  orblished 
regulations  implementing  the 
permanent  regulatory  program  rcT’ired 
by  Title  V  of  SMCRA  (44  FR  14902  «jf 
seq.).  Permitting  requirements  and 
permanent  program  performance 
standards  for  coal  processing  plants  and 
support  facilities  not  within  the  permit 
area  for  a  mine,  were  codified  at  30  CFR 
785.21  and  30  CFR  Part  827, 
respectively. 

On  November  22, 1988,  OSM 
promulgated  a  final  rule  amending  the 
language  in  30  CFR  785.21  and  827.1 
concerning  the  permit  requirements  and 
the  scope  of  the  performance  standards 
for  off-site  coal  preparation  plants,  to 
clarify  that  those  sections  apply  only  to 
such  facilities  that  operate  “in 
connection  with”  a  coal  mine  (53  FR 
47384).  The  preamble  to  the  final  rule 
explained  that  “the  element  of 
geographic  proximity,  along  with  the 
element  of  functional  relationship 
described  in  this  preamble,  are  proper 
factors  to  consider  in  evaluating 
whether  an  off-site  coal  preparation 
plan  is  subject  to  regulation  under 
SMCRA.” 

NWF  challenged  the  regulation, 
particularly  the  use  of  proximity  as  a 
factor  in  determining  which  off-site  coal 
preparation  plants  would  be  subject  to 
SMCRA  regulation.  The  District  Court 
did  not  object  to  the  language  of  the 
regulation,  noting  that  “in  connection 
with”  is,  “after  all,  the  language  of  the 
statute.”  The  court  did,  however,  object 
to  “the  Secretary’s  explanation  of  his 
rule”  on  the  grounds  that  it  appeared  to 
make  proximity  to  a  mine  “the  decisive 
factor  in  determining  whether  to 
regulate  an  off-site  processing  plant” 
and  that  this  appeared  “to  mean  that  the 
Secretary  would  not  regulate  off-site 
plants,  except  in  comparatively  rare 
instances.”  The  court  reaffirmed  its 
earlier  rulings  that:  “(1)  the  Secretary 
must  regulate  off-site  processing  plants; 
and,  (2)  the  language  of  the  Act  clearly 
indicates  that  crushing,  screening,  and 
sizing  coal  are  covered  by  SMCRA  as 
processing  activities  *  *  *”  noting  that 
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“(t)he  Court  of  Appeals  has  upheld  the 
former  ruling,  and  the  latter  is  now 
settled  law”  and  that  ”(t)o  that  extent, 
the  regulation  conflicts  with  the  law.” 
The  court  remanded  the  regulation  to 
the  Se  notary  to  clarify  that  proximity 
may  n  ot  be  the  decisive  factor  in 
deciding  to  regulate  an  off-site 
processing  plant.  The  court  instructed 
the  Secretary  to  ”tailor  his  action  to  this 
Court’s  and  the  Court  of  Appeals’ 
consistent  statements  that  the  Act 
requires  regulation  of  off-site  processing 
and  preparation  plants.”  NWFv.  Lujan, 
31  E.R.C.  2034  (D.D.C.  August  30, 1990), 
hereafter,  “NWF,  Round  III.”  The 
Secretary  chose  not  to  prosecute  his 
appeal  of  that  decision. 

On  March  22, 1991,  the  U.S.  Court  of 
Appeals  considered  the  issue  of  the 
effective  date  of  regulation  of  off-site 
physical  processing  facilities, 
specifically  the  appeal  of  an  August . 
1990  district  court  ruling  in  NWF  v. 
Lujan,  733  F.Supp  419  (D.D.C.  1990).  In 
that  decision,  the  district  court  had 
ruled  that  the  Secretary  may  not  decline 
to  regulate  any  off-site  crushing, 
screening,  and  sizing  facilities  horn  the 
effective  date  of  the  Act  because  the  Act 
requires  the  Secretary  to  regulate  all  of 
those  facilities.  The  appellate  court 
disagreed  stating  that  “the  Act  permits, 
but  does  not  require  the  Secretary  to 
regulate  off-site  facilities  that  crush, 
screen,  and  size  coal.”  Thus,  the  district 
court  “erroneously  held  that  the 
Secretary  violated  the  Act  by  declining 
to  regulate  all  off-site  physical 
processing  plants  that  operated 
subsequent  to  enactment  of  the  Act.” 

The  appeals  court  noted  that  “the  fact 
that  the  Secretary  may  regulate  these 
facilities  does  not  mean  that  he  must 
regulate  them”  and  that  "(a)s  long  as  the 
Secretary  gives  valid  reasons  for 
declining  to  regulate  these  facilities,  his 
decision  must  be  upheld.”  NWFv. 

Lujan,  928  F.2d  453  (D.C.  Cir.  1991). 

On  September  25, 1991,  OSM 
proposed  to  clarify  that  geographic 
proximity  should  not  be  the  decisive 
factor  in  determining  whether  or  not  an 
off-site  coal  preparation  plant  operates 
in  connection  with  a  mine,  and  that 
absent  considerations  of  proximity,  such 
determinations  would  rely  instead  on 
other  considerations  offered  by  OSM  in 
earlier  preamble  discussions.  The  reader 
is  referred  to  the  September  25, 1991, 
Federal  Register  notice  at  56  FR  48716 
for  a  non-exhaustive  listing  of 
applicable  preamble  citations.  The 
proposed  clarification  concerned  the  < 
1988  final  rule  preamble  language  only, 
and  involved  no  changes  to  regulatory 
text.  OSM  also  requested  public 
comment  on  the  effect  that  the  appeals 
court  decision  in  NWF  v.  Lujan  had 


upon  the  basis  of  the  District  Court 
remand  in  NWF,  Round  III  and  the 
appropriateness  of  removing  geographic 
proximity  as  a  factor  in  determining 
whether  or  not  an  offsite  coal 
preparation  plant  operates  in 
connection  with  a  mine. 

OSM  also  proposed  in  the  September 

25. 1991,  Federal  Register  notice,  to 
update  and  amend  the  information 
collection  requirements  pertaining  to  30 
CFR  Part  785 — Requirements  for  Permits 
for  Special  Categories  of  Mining, 
codified  at  30  CFR  785.10. 

The  comment  period  on  the  proposed 
preamble  clarification  concerning 
proximity  and  the  proposed  amendment 
to  30  CFR  785.10  closed  on  November 

25. 1991. 

II.  Discussion  of  Final  Rule  and 
Response  to  Public  Comments  on 
Proposed  Rule 

During  the  comment  period,  OSM 
received  comments  on  die  proposed 
rule  and  clarification  from  two  coal 
industry  trade  associations,  one 
environmental  group,  and  one  State 
agency.  OSM  has  reviewed  each 
comment  carefully  and  has  considered 
the  commenters’  suggestions  and 
remarks  in  preparing  the  final  rule. 

Comments  on  the  previously  mined 
area  definition  and  on  the  clarification 
of  requirements  governing  off-site  coal 
preparation  plants  are  analyzed 
separately  in  the  two  sections  that 
follow. 

A.  Definition  of  Previously  Mined  Area 
and  Comments 

The  September  25, 1991,  rulemaking 
proposal  contained  a  revised  definition 
of  “previously  mined  area”  as  “land 
affected  by  surface  coal  mining 
operations  prior  to  August  3, 1977,  that 
has  not  been  reclaimed  to  the  standards 
of  30  CFR  chapter  VII.”  OSM  is 
adopting  the  revised  definition  in  this 
final  rule. 

OSM  received  two  comments  on  the 
proposed  definition.  One  commenter 
objected  to  the  proposed  definition  on 
the  grounds  that  it  would  discourage 
initiatives  by  the  public  and  private 
sectors  to  promote  remining  and 
reclamation  of  unbonded  or 
underbonded  areas  that  were 
inadequately  reclaimed  and/or 
abandoned  between  August  3, 1977,  and 
the  date(s)  of  State  primacy.  The 
commenter  recommended  that  OSM 
withdraw  the  proposed  definition  and 
issue  a  revised  definition  that  defines 
previously  mined  areas  as  abandoned 
mine  lands,  regardless  of  when 
abandonment  occurred,  and  that  any 
area  subject  to  bond  for  forfeiture  due  to 
inadequate  reclamation  or  abandonment 


should  also  be  “excluded”  from  the 
definition. 

OSM  recognizes  that  the  definition 
excludes  those  areas  abandoned  after 
August  3, 1977,  from  qualifying  for  the 
less  stringent  remining  provisions  of  30 
CFR  816.106  and  817.106  which  allow 
for  partial  elimination  of  pre-existing 
highwalls  under  certain  circumstances. 
However,  the  August  3, 1977,  cut-off 
date  is  consistent  with  the  district  court 
decision  in  NWFv.  Lujan,  which  held 
that  rising  a  date  other  than  SMCRA’s 
enactment  date  to  define  previously 
mined  areas  is  contrary  to  SMCRA. 

Another  commenter  supported  the 
proposed  definition  insofar  as  it 
establishes  August  3, 1977,  as  the  cut¬ 
off  date  for  defining  previously  mined 
areas,  but  maintained  that  the  proposed 
definition  is  otherwise  ambiguous  in 
that  it  could  be  construed  to  include 
areas  mined  both  before  and  after 
August  3, 1977.  The  commenter 

n tested  that  OSM  issue  a  revised 
nition  to  include  only  those  areas 
where  mining  occurred  and  terminated 
prior  to  August  3, 1977,  and  which  were 
left  in  an  unreclaimed  status. 

OSM  disagrees  that  the  definition  is 
ambiguous,  and  does  not  accept  the 
commenter’s  recommended  changes. 

The  definition  clearly  states  that  only 
those  lands  affected  by  mining  prior  to 
August  3, 1977,  qualify  as  previously 
mined  areas,  and  only  when  those  lands 
have  not  been  reclaimed  to  the 
standards  of  OSM’s  regulations  at  30 
CFR  chapter  VH.  It  is  thus  readily 
inferred  from  the  definition  that  a  parcel 
of  land  reaffected  by  mining  after 
August  3, 1977,  would  not  qualify  as  a 
previously  mined  area. 

The  definition  achieves  its  intended 
effect  in  that  it  limits  the  applicability 
of  30  CFR  816.106  and  817.106  to  those 
areas  mined  prior  to  August  3, 1977, 
that  are  either  unreclaimed  or  reclaimed 
to  lesser  standards  than  those  prescribed 
by  SMCRA,  while  also  ensuring  that 
areas  mined  prior  to  that  date  that  have 
been  fully  and  satisfactorily  reclaimed 
pursuant  to  SMCRA’s  standards  will  not 
be  redisturbed  and  then  reclaimed 
under  the  less  stringent  requirements  of 
30  CFR  816.106  and  817.106.  Under  the 
definition,  unreclaimed  or  partially 
reclaimed  areas  mined  prior  to  August 
3, 1977,  would  continue  to  qualify  for 
the  partial  highwall  elimination 
exemption  of  30  CFR  816.106  and 
817.106,  but  would  be  otherwise  held  to 
full  compliance  with  the  reclamation 
standards  of  30  CFR  chapter  VH.  In  such 
instances,  operators  would  be  required 
to  eliminate  the  highwall  to  the 
maximum  extent  technically  practical, 
and  to  demonstrate  the  stability  of  the 
remaining  highwall  remnant.  Remining 
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of  such  areas  is  consistent  with 
SMCRA’s  stated  goal  at  section  102(h)  of 
promoting  the  reclamation  of  mined 
areas  left  without  adequate  reclamation 
prior  to  SMCRA’s  enactment  and  is 
dually  beneficial  that  it  results  both  in 
generally  improved  environmental 
conditions  and  enhanced  coal  recovery. 

B.  Amendment  to  Information 
Collection  Requirements  at  30  CFR 
785.10 

Section  785.10  Information  Collection 

Section  785.10  contains  a  list  of  the 
information  collection  requirements 
included  in  30  CFR  Part  785 — 
Requirements  for  Permits  for  Special 
Categories  of  Mining,  and  the  Office  of 
Management  and  Budget  (OMB) 
clearance  number  indicating  OMB 
approval  of  the  requirements.  The  rule 
adopted  today  updates  the  data 
contained  in  section  785.10  by  listing 
the  estimated  reporting  burden  per 
respondent  for  complying  with  the 
information  collection  requirements 
contained  in  part  785  and  the  addresses 
for  OSM  and  OMB  where  comments  on 
the  information  collection  requirements 
of  part  785  may  be  sent. 

No  comments  were  received  on  the 
proposed  revisions  to  section  785.10. 

C.  Clarification  of  Preamble  to 
Regulations  Governing  Off-Site  Coal 
Preparation  Plants  and  Comments 

The  September  25,  1991,  proposed 
rule  included  a  clarification  that 
geographic  proximity  should  not  be  the 
decisive  factor  in  determining  whether 
or  not  an  off-site  coal  preparation  plant 
operates  in  connection  with  a  mine  and 
is  thus  subject  to  regulation  under 
SMCRA.  The  proposed  clarification  was 
intended  to  supersede  1988  final  rule 
preamble  language,  without  changing 
regulatory  text.  It  was  required  pursuant 
to  the  district  court’s  August  30, 1990, 
ruling  in  NWF,  Round  III  discussed 
earlier  in  this  preamble.  OSM  solicited 
public  comment  on  the  proximity  issue, 
specifically  on  the  appropriateness  of 
removing  proximity  as  a  factor  in 
regulatory  determinations  of  whether  or 
not  a  coal  preparation  plant  operates  in 
connection  with  a  mine. 

OSM’s  position  on  the  proximity 
issue,  as  clarified  today  in  this  final 
rule,  is  that  surface  mining  regulatory 
authorities  may  consider  geographic 
proximity  as  a  factor  in  determining 
whether  off-site  coal  processing 
facilities  operate  in  connection  with  a 
mine  as  long  as  proximity  is  not  the 
decisive  factor.  To  allow  proximity  to  be 
the  decisive  factor  would  render  “in 
connection  with”  equivalent  to  “at  or 
near”.  That  is  not  the  Secretary’s  intent. 


Instead,  the  Secretary’s  intent  is  to 
provide  regulatory  authorities 
appropriate  guidance  and  discretion  in 
deciding  which  off-site  coal  processing 
plants  to  regulate.  Thus,  this 
clarification  supplements  the 
interpretative  regulatory  guidance 
contained  in  the  preamble  to  the 
November  22, 1988,  final  rule  on  off-site 
coal  preparation  plants  (53  FR  47384) 
and  provides  that  guidance  while 
preserving  discretion. 

OSM  received  three  comments  on  the 
proposed  clarification,  one  of  which 
included  a  petition  for  rulemaking 
requesting  OSM  to  promulgate  rule 
changes  to  codify  proximity  language 
into  OSM’s  regulations  governing  off¬ 
site  coal  preparation  plants.  Although 
OSM  has  considered  the  petition  in 
developing  this  final  rule,  OSM  is 
separately  publishing  its  notice  of 
decision  on  the  petition. 

One  commenter  objected  to  the 
proposed  deletion  of  proximity  as  a 
factor  in  determining  the  applicability 
of  SMCRA  to  off-site  coal  preparation 
plants,  as  exceeding  the  district  court’s 
holding  in  NWF,  Round  III  that 
proximity  could  not  “serve  as  the 
decisive  factor"  in  such  decisions.  The 
commenter  argued  that  the  ruling  thus 
merely  required  OSM  to  clarify  that 
geographic  proximity  to  a  mine  is  one 
of  several  factors  to  be  weighed  by  the 
regulatory  authority  in  determining 
whether  a  processing  facility  operates  in 
connection  with  a  mine.  The  commenter 
further  maintained  that  the  district  court 
ruling  was  inconsistent  with  the  1988 
appellate  court  ruling  in  NWFv.  Hodel, 
which  the  commenter  viewed  as  an 
endorsement  of  the  use  of  proximity  as 
a  consideration  in  regulating  processing 
facilities,  and  was  also  incorrect  in  its 
premise  that  “the  Secretary  must 
regulate  off-site  processing  plants.”  The 
commenter  cited  both  the  1988  NWFv. 
Hodel  decision,  and  the  March  1991 
ruling  in  NWF  v.  Lujan,  to  support  the 
view  that  the  Secretary  has  broad 
discretion  in  matters  concerning  the 
regulation  of  off-site  coal  preparation 
plants. 

OSM  has  examined  the  various  court 
decisions  cited  by  the  commenter  in 
relation  to  the  proposed  clarification  on 
proximity  contained  in  the  September 
25, 1991,  rulemaking  proposal.  OSM 
agrees  that  the  1988  appeals  court 
decision  in  NWF  v.  Hodel  can 
reasonably  be  construed  as  an  implicit 
endorsement  of  the  Secretary’s 
discretion  in  regulating  off-site  coal 
preparation  plants,  and  that  that 
discretion  was  made  explicit  in  NWF  v. 
Lujan  wherein  the  appellate  court  said 
that  “the  Act  permits,  but  does  not 
require  the  Secretary  to  regulate  off-site 


facilities  that  crush,  screen,  and  size 
coal.”  Implicit  in  that  discretion  is  the 
power  to  use  proximity  as  a 
jurisdictional  factor  in  determining 
whether  eff-site  processing  facilities  are 
subject  to  regulation  under  SMCRA  and 
provided  “the  Secretary  gives  valid 
reasons  for  declining  to  regulate  these 
facilities.”  (NWFv.  Lujan,  No.  90-5118 
(D.C.  Cir.  1991)).  OSM  notes  that  the 
court  in  NWFv.  Hodel  acknowledged 
that,  “the  legislative  history  suggests 
that  Congress  was  specifically 
concerned  about  coal  processing 
facilities  and  stored  coal  materials,  and 
not  necessarily  only  those  within  the 
immediate  proximity  of  an  operating 
surface  coal  mine.”  Id.  at  744.  OSM 
believes  that  it  is  not  appropriate  for 
proximity  to  be  the  decisive 
jurisdictional  factor,  but  it  can  be  a 
contributing  factor  when  regulatory 
authorities  exercise  their  discretion  over 
whether  to  regulate  an  off-site  plant. 

Finally,  OSM  notes  that  in  rendering 
its  decision  in  NWF,  Round  III,  the  court 
stated  that  the  appellate  court  in  NWF 
v.  Hodel  endorsed  the  use  of  proximity 
only  in  the  context  of  support  facilities 
such  as  office  buildings,  and  held  that 
it  does  not  necessarily  follow  that 
proximity  is  an  appropriate  defining 
factor  for  processing  plants.  The  court 
remanded  the  matter  to  the  Secretary  for 
clarification  “that  proximity  may  not  be 
the  decisive  factor  in  deciding  to 
regulate  an  off-site  processing  plant.” 
The  court  based  its  decision  on  its 
earlier  rulings  that  “the  Secretary  must 
regulate  off-site  processing  plants” 
noting  that  the  “Court  of  Appeals  has 
upheld  the  former  ruling.”  NWF,  Round 
III,  31  E.R.C.  2034,  2050  (D.D.C.  August 
30, 1990).  However,  as  noted  earlier,  the 
appeals  court  subsequently  stated  in 
NWFv.  Lujan  that  this  position  was 
partially  rejected  in  NWF  v.  Hodel  “in 
which  we  held  that  the  Act  does  not 
require  the  Secretary  to  regulate  all  coal 
processing  or  preparation  facilities”  and 
that  the  District  court’s  holding  to  the 
contrary  was  erroneous.  928  F.2d  at  462. 
The  appeals  court  further  held  that 
SMCRA  permits  but  does  not  require  the 
Secretary  to  regulate  off-site  coal 
processing  plants  provided  the 
Secretary  gives  valid  reasons  for 
declining  to  regulate  such  facilities. 

This  statement  demonstrates  the 
Secretary’s  considerable  discretion  in 
this  area. 

OSM  does  not  believe  that  the  district 
court’s  ruling  in  NWF,  Round  III, 
compels  the  Secretary  to  eliminate 
geographic  proximity  to  a  mine  as  a 
factor  in  regulatory  determinations  of 
whether  an  off-site  processing  facility 
operates  in  connection  with  a  mine,  but 
merely  suggests  that  course  of  action  to 
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the  Secretary  as  an  option  for 
consideration.  The  court  was,  however, 
clearly  concerned  that  proximity  should 
not  be  decisive  or  overriding  factor  in 
such  decisions.  Accordingly,  OSM 
reiterates  that  surface  mining  regulatory 
authorities  are  not  precluded  from 
considering  the  element  of  geographic 
proximity  in  deciding-whether  an  off¬ 
site  processing  or  preparation  facility 
operates  in  connection  with  a  mine 
provided  that  proximity  is  not  the 
decisive  factor  and  that  due 
consideration  is  also  given  to  other 
relevant  factors  such  as  the  processing 
plant’s  functional  relationship  to  a 
mine. 

Two  commenters  objected  to  OSM’s 
request  for  public  comment  on  the 
appropriate  use  of  proximity  as  a 
limiting  factor  in  deciding  whether  a 
coal  preparation  plant  operates  in 
connection  with  a  mine,  maintaining 
that  the  March  1991  appeals  court 
decision  in  NWF  v.  Lujan  provided  no 
basis  for  failure  to  comply  with  the 
district  court’s  August  1990  ruling  on 
proximity  in  NWF,  Bound  III.  The 
commenters  asserted  that  the  Secretary, 
having  failed  to  prosecute  the  proximity 
issue  on  appeal,  is  bound  by  the  district 
court’s  decision  and  that  OSM  cannot 
now  reimpose  proximity  as  a  limiting 
factor  in  defining  “in  connection  with.” 

OSM  disagrees  with  these 
commenters.  The  Secretary’s  obligations 
with  regard  to  the  district  court’s 
decision  are  satisfied  by  this  rulemaking 
clarifying  that  proximity  cannot  be  the 
decisive  factor  in  determining 
jurisdiction  over  off-site  preparation 
plants.  OSM’s  failure  to  appeal  the 
district  court’s  decision  does  not 
preclude  the  Secretary  from  considering 
in  this  rulemaking  subsequent 
statements  of  the  D.C.  Circuit  Court  of 
Appeals  concerning  the  Secretary’s 
discretion  in  this  area. 

One  commenter  further  maintained 
that  OSM  had  merely  solicited  public 
comment  on,  but  not  actually  proposed 
proximity,  and  was  thus  barred  from 
incorporating  such  a  consideration  into 
this  final  rule,  but  must  instead 
reintroduce  proximity  through  a 
separate  rulemaking.  The  commenter 
also  asserted  that  sound  legal  and  policy 
reasons  to  reject  the  concept  of 
proximity  as  a  regulatory  factor  could  be 
found  in  legal  briefs  filed  by  the 
plaintiffs  in  NMF  v.  Lujan,  and  in  public 
comments  submitted  to  OSM  on  the 
1988  rulemaking  concerning  the 
regulation  of  off-site  coal  preparation 
plants,  and  incorporated  by  reference 
those  documents. 

OSM  has  reviewed  all  relevant 
material  and  agrees  to  some  extent  with 
the  commenter  that,  often,  sound  policy 


reasons  do  exist  for  exercising 
regulatory  jurisdiction,  regardless  of 
proximity,  over  off-site  coal  preparation 
plants.  However,  OSM  disagrees  that 
these  reasons  require  OSM  to  reject 
proximity  entirely  as  a  factor,  so  long  as 
other  factors  weigh  in  factor  of  declining 
jurisdiction.  The  Secretary  has 
discretion  to  consider  all  factors, 
including  proximity. 

OSM  also  disagrees  with  the 
commenters’  objections  to  OSM’s 
request  for  public  comment  concerning 
the  effect  of  the  March  1991  appellate 
court  ruling  in  NWF  v.  Lujan,  on  the 
August  1990  district  court  decision  in 
NWF,  Round  III.  In  so  doing,  OSM  was 
not  seeking  to  avoid  compliance  with 
the  district  court’s  ruling  on  proximity, 
but  merely  to  invite  meaningful 
comment  on  the  issue.  Nor  does  OSM 
agree  that  a  separate  rulemaking  on 
proximity  is  required  as  the  proposed 
clarification  and  accompanying 
preamble  discussion  contained  in  the 
September  25, 1991,  rulemaking 
proposal  provided  ample  opportunity 
for  public  comment  on  the  proximity 
issue. 

Ill  Procedural  Matters 

Effect  of  the  Rule  on  State  Programs 

-  Following  promulgation  of  the  final 
rule,  OSM  will  evaluate  permanent 
State  regulatory  programs  approved 
under  section  503  of  SMCRA  to 
determine  whether  any  changes  in  these 
programs  will  be  necessary.  If  OSM 
determines  that  certain  State  program 
provisions  should  be  amended  in  order 
to  be  made  no  less  effective  than  the 
revised  Federal  rules,  the  individual 
States  will  be  notified  in  accordance 
with  the  provisions  of  30  CFR  732.17. 

Effect  of  the  Rule  in  Federal  Program 
States  and  on  Indian  Lands 

The  rules  under  30  CFR  parts  701  and 
785  apply  through  cross-referencing  in 
the  following  States  with  Federal 
programs:  California,  Georgia,  Idaho, 
Massachusetts,  Michigan,  North 
Carolina,  Oregon,  Rhode  Island,  South 
Dakota,  Tennessee  and  Washington.  The 
Federal  programs  for  these  States  appear 
at  30  CFR  parts  905,  910,  912,  921,  922, 
933,  937,  939,  941,  942  and  947, 
respectively.  The  rules  also  apply 
through  cross-referencing  to  Indian 
lands  under  the  Federal  program  for 
Indian  lands  as  provided  in  30  CFR  part 
750. 

Federal  Paperwork  Reduction  Act 

This  final  rule  does  not  contain  any 
new  information  collection 
requirements  which  require  approval  by 


the  Office  of  Management  and  Budget 
(OMB)  under  44  U.S.C.  3501  et  seq. 

The  existing  information  collection 
requirements  contained  in  part  785  were 
previously  approved  by  OMB  and 
assigned  clearance  number  1029-0040. 

OSM  is  amending  the  information 
collection  statement  located  in  section 
785.10  by  listing  the  estimated  reporting 
burden  per  respondent  for  complying 
with  the  information  collection 
requirements  and  also  by  listing  the 
addresses  for  OSM  and  OMB  where 
comments  on  the  information  collection 
requirements  contained  in  part  785  may 
be  sent.  The  listed  burden  hours  are  for 
existing  requirements  and  should  not  be 
mistaken  for  new  requirements. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

The  U.S.  Department  of  the  Interior 
(DOI)  has  determined  that  this  rule  is 
not  a  major  rule  under  the  criteria  of 
Executive  Order  12291  (February  17, 
1981)  and  certifies  that  this  rule  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.  The  economic  effects 
of  this  rule  are  not  estimated  to  be 
significant  because  of  the  limited 
number  of  previously  mined  sites  that 
will  be  affected  and  because  the  cost  of 
obtaining  permits  for  offsite  coal 
preparation  plants  will  be  minor 
compared  to  the  overall  cost  of  ' 
operating  such  plants.  The  rule  does  not 
distinguish  between  small  and  large 
entities. 

National  Environmental  Policy  Act 
OSM  has  prepared  an  environmental 
assessment  (EA),  and  has  made  a 
finding  that  this  rule  will  not 
significantly  affect  the  quality  of  the 
human  environment  under  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969,  42  U.S.C.  4332(2)(C). 
The  environmental  assessment  and 
finding  of  no  significant  impact  are  on 
file  in  the  OSM  Administrative  Record, 
Room  660, 800  North  Capitol  Street, 
NW.,  Washington,  DC. 

Executive  Order  12778  on  Civil  Justice 
Reform 

This  rule  has  been  reviewed  under  the 
applicable  standards  of  section  2(b)(2)  of 
Executive  Order  12778,  Civil  Justice 
Reform  (56  FR  55195).  In  general,  the 
requirements  of  section  2(b)(2)  of 
Executive  Order  12778  are  covered  by 
the  preamble  discussion  of  this  rule. 
Additional  remarks  follow  concerning 
individual  elements  of  the  Executive 
Order 

A.  What  is  the  preemptive  effect,  if 
any,  to  be  given  to  the  regulation? 
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The  rule  will  have  the  same 
preemptive  effect  as  other  standards 
adopted  pursuant  to  SMCRA.  To  retain 
primacy.  States  have  to  adopt  and  apply 
standards  for  their  regulatory  programs 
that  are  no  less  effective  than  those  set 
forth  in  OSM’s  rules.  Any  State  law  that 
is  inconsistent  with  or  that  would 
preclude  implementation  of  this  rule 
would  be  subject  to  preemption  under 
SMCRA  section  505  and  implementing 
regulations  at  30  CFR  730.11.  To  the 
extent  that  the  rule  would  result  in 
preemption  of  State  law,  the  provisions 
of  SMCRA  are  intended  to  preclude 
inconsistent  State  laws  and  regulations. 
This  approach  is  established  in  SMCRA, 
and  has  been  judicially  affirmed.  See 
Hodel  v.  Virginia  Surface  Mining  and 
Reclamation  Ass'n,  452,  U.S.  264 
(1981). 

B.  What  is  the  effect  on  existing 
Federal  law  or  regulation,  if  any, 
including  all  provisions  repealed  or 
modified? 

This  rule  modifies  the 
implementation  of  SMCRA  as  described 
herein,  and  is  not  intended  to  modify 
the  implementation  of  any  other  Federal 
statute.  The  preceding  discussion  of  this 
rule  specifies  the  Federal  regulatory 
provisions  that  are  affected  by  this  rule. 

C.  Does  the  rule  provide  a  clear  and 
certain  legal  standard  for  affected 
conduct  rather  than  a  general  standard, 
while  promoting  simplification  and 
burden  reduction? 

The  standards  established  by  this  rule 
are  as  clear  and  certain  as  practicable, 
given  the  complexity  of  the  topics 
covered  and  the  mandates  of  SMCRA. 

D.  What  is  the  retroactive  effect,  if 
any,  to  be  given  to  the  regulation? 

This  rule  is  not  intended  to  have 
retroactive  effect. 

E.  Are  administrative  proceedings 
required  before  parties  may  file  suit  in 
court?  Which  proceedings  apply?  Is  the 
exhaustion  of  administrative  remedies 
required? 

No  administrative  proceedings  are 
required  before  parties  may  file  suit  in 
court  challenging  the  provisions  of  this 
rule  under  section  526(a)  of  SMCRA,  30 
U.S.C.  1276(a). 
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Prior  to  any  judicial  challenge  to  the 
application  of  the  rule,  however, 
administrative  procedures  must  be 
exhausted.  In  situations  involving  OSM 
application  of  the  rule,  applicable 
administrative  procedures  may  be  found 
at  43  CFR  part  4.  In  situations  involving 
State  regulatory  authority  application  of 
provisions  equivalent  to  those  contained 
in  this  rule,  applicable  administrative 
procedures  are  set  forth  in  the  particular 
State  programs. 

F.  Does  the  rule  define  key  terms, 
either  explicitly  or  by  reference  to  other 
regulations  or  statutes  that  explicitly 
define  those  items. 

Terms  which  are  important  to  the 
understanding  of  this  rule  are  set  forth 
in  30  CFR  700.5  and  701.5. 

G.  Does  the  rule  address  other 
important  issues  affecting  clarity  and 
general  draftsmanship  of  regulations  set 
forth  by  the  Attorney  General,  with  the 
concurrence  of  the  Director  of  the  Office 
of  Management  and  Budget,  that  are 
determined  to  be  in  accordance  with  the 
purposes  of  the  Executive  Order? 

As  of  January  8, 1993  the  Attorney 
General  and  the  Director  of  the  Office  of 
Management  and  Budget  have  not 
issued  any  guidance  on  this 
requirement. 

Author 

The  principal  author  of  this  rule  is 
Suzanne  Hudak,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
1951  Constitution  Avenue  NW., 
Washington,  DC  20240;  Telephone: 

(202)  208-2700  (Commercial)  or  (FTS). 

List  of  Subjects 

30  CFR  Part  701 

Law  enforcement,  Surface  mining, 
Underground  mining. 

30  CFR  Part  785 

Reporting  and  recordkeeping 
requirements,  Surface  mining, 
Underground  mining. 

Accordingly,  30  CFR  parts  701  and 
785  are  amended  as  set  forth  below: 


Dated:  November  5, 1992. 

Richard  Roldan, 

Deputy  Assistant  Secretary,  Land  and 
Minerals  Management. 

PART  701— PERMANENT 
REGULATORY  PROGRAM 

1.  The  authority  citation  for  part  701 
is  revised  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq.,  as 
amended;  and  Pub.  L.  100-34. 

2.  Section  701.5  is  amended  by 
revising  the  definition  of  “previously 
mined  area”  to  read  as  follows: 

§701.5  Definitions. 
***** 

Previously  mined  area  means  land 
affected  by  surface  coal  mining 
operations  prior  to  August  3, 1977,  that 
has  not  been  reclaimed  to  the  standards 
of  30  CFR  chapter  VII. 
***** 

PART  785— REQUIREMENTS  FOR 
PERMITS  FOR  SPECIAL  CATEGORIES 
OF  MINING 

3.  The  authority  citation  for  part  785 
is  revised  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq.,  as 
amended:  and  Pub.  L.  100-34. 

4.  Section  785.10  is  revised  to  read  as 
follows: 

§  785.1 0  Information  collection. 

The  collections  of  information 
contained  in  30  CFR  785.13(e),  (f),  (g). 
and  (h)  785.14,  785.15,  785.16, 

785.17(b),  785.18(c),  785.19,  785.20, 
785.21  and  785.22  have  been  approved 
by  the  Office  of  Management  and 
Budget  under  44  U.S.C.  3507  and 
assigned  clearance  number  1029-0040. 
The  information  is  being  collected  to 
meet  the  requirements  of  sections  711 
and  515  of  Pub.  L.  95-87,  which  require 
applicants  for  special  types  of  mining 
activities  to  provide  descriptions,  maps, 
plans  and  data  of  the  proposed  activity. 
This  information  will  be  used  by  the 
regulatory  authority  in  determining  if 
the  applicant  can  meet  the  applicable 
performance  standards  for  the  special 
type  of  mining  activities.  The  obligation 
to  respond  is  required  to  obtain  a  benefit 
in  accordance  with  Pub.  L.  95-87, 
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Public  reporting  burden  for  this 
information  is  estimated  to  average  29 
hours  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 


regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden  to:  Information 
Collection  Clearance  Officer,  Office  of 
Surface  Mining,  1951  Constitution 
Avenue,  NW.,  rm.  640NC,  Washington, 
DC  20240;  and  to  the  Office  of 


Management  and  Budget,  Paperwork 
Reduction  Project  1029-0040, 
Washington,  DC  20503. 

IFR  Doc.  93-388  Filed  1-7-93;  8:45  am) 
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FEDERAL  ELECTION  COMMISSION 

11  CFR  Part  110 
[Notice  1993-1] 

Transfers  of  Funds  From  State  to 
Federal  Campaigns 

AGENCY:  Federal  Election  Commission. 
ACTION:  Final  rules  and  retransmittal  of 
regulations  to  Congress. 

SUMMARY:  The  Commission  has  revised 
its  regulations  regarding  the  transfer  of 
funds  from  state  to  federal  campaigns. 
This  revision  comes  in  response  to  a 
Petition  for  Rulemaking  filed  by 
Congressman  William  Thomas.  56  FR 
66866  (Dec.  26, 1991).  Congressman 
Thomas’  Petition  alleges  that  the  current 
regulations  are  ineffective,  because  they 
fail  to  prevent  the  indirect  use  of 
impermissible  funds  in  federal 
elections.  The  new  rule  prohibits  the 
transfer  of  funds  from  state  to  federal 
campaign  committees.  The  Commission 
originally  transmitted  this  rule  to 
Congress  on  August  7, 1992.  57  FR 
36344  (August  12, 1992).  However, 
Congress  adjourned  before  the 
expiration  of  thirty  legislative  days. 
Therefore,  the  Commission  is 
retransmitting  the  rule  in  identical  form. 
Further  information  is  provided  in  the 
supplementary  information  which 
follows. 

DATES:  Further  action,  including 
announcement  of  an  effective  date,  will 
be  taken  after  these  regulations  have 
been  before  Congress  for  30  legislative 
days  pursuant  to  2  U.S.C.  438(d).  A 
document  announcing  the  effective  date 
will  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Susan  E.  Propper,  Assistant  General 
Counsel,  999  E  Street,  NW., 

Washington.  DC  20463,  (202)  219-3690 
or  (800) 424-9530. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  is  publishing  today  the  text 
of  revisions  to  its  regulations  at  11  CFR 
110.3  regarding  the  transfer  of  funds 
from  state  to  federal  campaigns. 

The  Commission  published  a  Notice 
of  Proposed  Rulemaking  ("NPRM"]  on 
April  15, 1992,  in  which  it  sought 
comments  on  proposed  revisions  to 
these  regulations.  57  FR  13054  (Apr.  15, 
1992).  The  Commission  received 
thirteen  comments  in  response  to  the 
NPRM. 

Section  438(d)  of  title  2,  United  States 
Code,  requires  that  any  rule  of 
regulation  prescribed  by  the 
Commission  to  carry  out  the  provisions 
of  title  2  of  the  United  States  Code  be 
transmitted  to  the  Speaker  of  the  House 


of  Representatives  and  the  President  of 
the  Senate  30  legislative  days  before 
they  are  finally  promulgated. 

The  Commission  originally  approved 
these  revisions  on  August  6, 1992,  and 
transmitted  them  to  Congress  on  August 
7, 1992  for  legislative  review.  57  FR 
36344  (August  12, 1992).  However, 
Congress  adjourned  before  the 
expiration  of  thirty  legislative  days.  The 
Commission  retransmitted  these 
revisions  to  Congress  in  identical  form 
on  January  5, 1993. 

After  the  thirty  legislative  days  have 
expired,  the  Commission  will  publish 
an  effective  date  for  this  rule  in  the 
Federal  Register.  The  Commission 
plans  to  include  in  its  announcement  of 
effective  date  a  statement  of  how  the 
rule  will  apply  to  transfers  made  during 
the  1994  election  cycle.  This  statement, 
and  the  Commission’s  plans  for 
announcing  an  effective  date,  are 
discussed  further  below. 

Explanation  and  Justification 

The  Federal  Election  Campaign  Act, 
as  amended,  2  U.S.C.  431  et.  seq. 
(“FECA”  or  “the  Act”],  places  certain 
limitations  and  prohibitions  on  the 
sources  and  amounts  of  contributions  to 
federal  election  campaigns.  Section 
441a  limits  the  dollar  amount  of 
contributions  by  individuals  and 
multicandidate  political  committees. 
Section  441b,  in  general,  prohibits 
contributions  by  corporations  and  labor 
organizations.  The  FEC  has  promulgated 
regulations  to  implement  these  statutory 
provisions.  See  11  CFR  parts  110  and 
114. 

In  contrast,  many  states  impose  fewer 
restrictions  on  contributions  to 
campaigns  for  state  elective  offices. 
Many  states  allow  individuals  to  make 
contributions  to  state  candidates  that 
would  exceed  FECA  limits  if  they  were 
directed  to  a  federal  candidate.  Many 
states  also  allow  corporations  and  labor 
organizations  to  make  contributions  to 
state  candidates,  in  some  cases  without 
any  dollar  limit.  Contributions  to  state 
candidates  that  would  be  impermissible 
if  given  to  a  federal  candidate  are  often 
referred  to  as  "soft  money” 
contributions. 

In  many  instances,  candidates  for 
federal  office  who  were  once  candidates 
for  state  office  have  state  campaign 
committees  with  funds  leftover  from  a 
state  campaign.  These  candidates  often 
wish  to  transfer  these  funds  to  their 
federal  campaign  committees  for  use  in 
the  federal  campaign.  Until  now,  the 
Commission  has  allowed  nonfederal 
campaign  committees  to  transfer  funds 
to  an  authorized  federal  committee  of 
the  same  candidate,  so  long  as  the  funds 
transferred  do  not  contain 


impermissible  or  "soft  money” 
contributions.  11  CFR  110.3(c)(6).  This 
policy  can  be  traced  to  a  series  of 
advisory  opinions  that  date  back  to  the 
Commission’s  inception.  Advisory 
Opinions  1975-66, 1980-117, 1982-52, 
1983-34, 1984-3, 1984-46, 1985-1, 
1987-12, 1990-16.  See  Explanation  and 
Justification  of  Final  Rule,  54  FR  34098, 
34104  (Aug.  17, 1989). 

On  December  5, 1991,  Congressman 
William  Thomas  filed  a  Petition  for 
Rulemaking  urging  the  Commission  to 
revise  its  regulations  regarding  the 
transfer  of  hinds  horn  nonfederal 
campaign  committees  to  federal 
campaign  committees.  The  Petition 
alleges  that  the  current  regulations  are 
ineffective,  because  they  allow 
nonfederal  committees  to  use  soft 
money  to  finance  the  solicitation  of 
"hard  money”  contributions  that  would 
be  permissible  under  the  Act.  These 
permissible  contributions  can  then  be 
transferred  to  a  federal  committee  for 
use  in  the  federal  campaign.  The 
petition  argues  that  this  amounts  to  an 
indirect  use  of  impermissible 
contributions  in  federal  elections. 

The  Commission  published  a  Notice 
of  Availability  on  December  26, 1991, 
which  sought  public  comments  on  the 
petition.  See  56  FR  66866  (Dec.  26, 

1991) .  The  Commission  received  three 
comments  supporting  the  petition.  An 
additional  comment  sought 
clarification. 

On  April  15, 1992,  the  Commission 
published  a  Notice  of  Proposed 
Rulemaking.  57  FR  13054  (Apr.  15, 

1992) .  The  Notice  proposed 
amendments  to  11  CFR  110.3(c)(6)  that 
would  prohibit  the  transfer  of  funds 
raised  using  contributions  that  would  be 
impermissible  under  the  Act.  The 
Notice  also  contained  an  alternative 
proposal,  which  would  reverse  the 
Commission’s  existing  policy  and  ban 
all  transfers  from  state  campaigns  to 
federal  campaigns.  The  Notice  sought 
comments  on  whether  such  a 
prohibition  would  be  preferable  to  the 
proposed  rule. 

Tne  Commission  anticipates  that 
certain  practical  problems  could  occur 
should  the  proposed  rule,  rather  than 
the  alternative,  be  implemented.  Under 
the  proposed  rule,  committees  must  be 
able  to  demonstrate  that  the  funds  they 
wish  to  transfer  were  raised  with  funds 
that  are  permissible  under  the  Act. 
Linking  specific  funds  to  be  transferred 
to  particular  fundraising  disbursements 
wili  be  difficult  for  committees  in  the 
best  of  circumstances.  This  process 
would  also  be  difficult  for  the 
Commission  to  monitor  and  enforce. 

The  difficulty  of  this  process  would 
often  be  compounded  in  several  ways. 
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For  example,  most  state  campaigns  are 
subject  to  less  stringent  recordkeeping 
and  reporting  requirements  than  those 
imposed  by  federal  law.  In  addition, 
state  campaigns  often  make  fundraising 
disbursements  from  accounts  containing 
a  constantly  varying  mixture  of 
permissible  and  impermissible  funds. 
Finally,  fundraising  activities  are  often 
paid  for  with  multiple  disbursements 
over  the  course  of  several  days. 

If  fundraising  is  paid  for  with 
multiple  disbursements  that  come  from 
accounts  containing  a  mixture  of  funds, 
linking  the  contributions  received  to 
funds  disbursed,  and  then  limiting  the 
transfer  to  those  contributions  that  can 
be  linked  to  permissible  disbursements, 
would  present  significant  practical 
difficulties.  In  addition,  the  NPRM 
noted  that  some  campaign  committees 
might  choose  to  set  up  separate 
accounts  for  permissible  and 
impermissible  funds  in  order  to  simplify 
the  recordkeeping  process  for  future 
transfers.  This  practice  could  raise 
questions  about  federal  regulation  of 
state  campaign  activity  and  about  the 
possible  onset  of  federal  candidate 
status  during  a  state  campaign. 

It  was  because  of  these  anticipated 
difficulties  that  the  Commission 
included  the  alternative  proposal  in  the 
Notice  of  Proposed  Rulemaking.  The 
alternative  proposal  would  prohibit  all 
transfers  from  state  to  federal  campaign 
committees.  The  Notice  sought 
comments  on  whether  this  would  be 
preferable  to  the  proposed  rule. 

The  Commission  received  13 
comments  in  response  to  the  Notice  of 
Proposed  Rulemaking.  Most  of  the 
commenters  endorsed  the  alternative 
proposal  in  some  form,  and  rejected  the 
more  limited  ban  on  transfers  of 
contributions  raised  with  soft  money. 
Seven  commenters  urged  the 
Commission  to  prohibit  all  transfers 
from  "commingled”  state  campaign 
accounts.  Three  commenters  spoke 
more  generally  in  support  of  a 
prohibition  on  all  transfers  from  state  to 
federal  campaigns.  All  of  the 
commenters  who  expressed  support  for 
the  promulgation  of  new  rules  in  this 
area  preferred  the  total  ban. 

Although  the  Commission  is  reluctant 
to  reverse  long-standing  policy,  it  is  also 
concerned  about  the  indirect  use  of 
impermissible  funds  in  federal 
elections.  This  is  an  area  in  which  the 
Commission  has  engaged  in  closer 
regulation  in  recent  years.  See,  e.g., 
Methods  of  Allocation  Between  Federal 
and  Non-Federal  Accounts,  55  FR  26058 
(June  26, 1990).  Consequently,  the 
Commission  has  decided  to  promulgate 
new  rules  that  would  more  effectively 
prevent  the  indirect  use  of 


impermissible  funds  in  federal 
elections. 

However,  in  light  of  the  comments 
received  and  the  difficulties  presented 
by  the  proposed  rule,  the  Commission 
believes  that  the  alternative  proposal,  a 
prohibition  on  all  transfers  from  state  to 
federal  campaigns,  is  the  best  way  to 
address  the  concerns  raised  in  the 
Petition  for  Rulemaking.  Choosing  the 
alternative  proposal  will  avoid  the 
issues  raised  by  a  rule  that  could  lead 
to  the  segregation  of  funds  in  separate 
state  campaign  accounts,  and  will  also 
obviate  the  need  for  additional 
complicated  recordkeeping. 

The  final  rule  prohibits  transfers  of 
cash  or  other  assets  from  state  campaign 
committees  to  federal  campaign 
committees.  The  rule  also  prohibits 
transfers  from  the  bank  account  of  a 
state  campaign  in  order  to  address  those 
situations  where  there  is  no  recognized 
state  campaign  committee.  However,  the 
rule  should  not  be  read  to  proscribe  the 
sale  of  assets  by  the  state  campaign 
committee  to  the  federal  campaign 
committee,  so  long  as  those  assets  are 
sold  at  fair  market  value.  Committees 
may  look  to  the  valuation  mechanism 
contained  in  11  CFR  9034.5(c)(1)  for 
guidance  in  determining  fair  market 
value. 

Nor  should  this  rule  be  read  to  limit 
the  federal  campaign  committee’s  right 
to  solicit  contributions  from  those  who 
made  contributions  to  the  state 
campaign.  The  federal  campaign  is 
permitted  to  solicit  contributions  from 
the  same  contributors.  However,  if  the 
federal  campaign  committee  intends  to 
use  a  mailing  list  compiled  by  the  state 
campaign,  the  federal  campaign  must 
purchase  the  list  at  fair  market  value. 
The  mailing  list  is  an  asset  of  the  state 
campaign,  and  any  transfer  for  less  than 
fair  market  value  would  violate  the  rule 
announced  in  this  Notice. 

Effective  Date 

When  the  Commission  first  approved 
this  new  rule  and  transmitted  it  to 
Congress  in  August  of  1992,  it  intended 
to  make  the  rule  effective  immediately 
after  the  November  3, 1992  general 
election.  The  Commission  had  hoped  to 
have  the  rule  in  place  at  the  beginning 
of  the  1994  election  cycle. 

Since  the  required  thirty  legislative 
days  did  not  elapse  before 
Congressional  adjournment,  the 
Commission  was  unable  to  make  the 
rule  effective  immediately  after  the 
election.  The  Commission  is  now 
resubmitting  the  rule  for  legislative 
review,  and  will  publish  an  effective 
date  in  the  Federal  Register  after  it  has 
been  before  Congress  for  thirty 
legislative  days.  However,  the 


Commission  is  aware  that  preparations 
for  the  1994  election  campaign  may 
already  be  underway.  In  addition,  some 
special  elections  may  be  scheduled  in 
early  1993.  Therefore,  the  Commission 
plans  to  include  in  its  announcement  of 
effective  date  a  statement  of  how  this 
rule  will  apply  to  transfer  made  during 
the  1994  election  cycle. 

Assuming  the  thirty  legislative  days 
expire  before  the  end  of  March,  1993, 
the  statement  will  indicate  that  this  rule 
prohibits  all  transfers  from  state 
campaigns  made  in  anticipation  of  any 
federal  election  held  after  April  1, 1993 
regardless  of  when  those  transfers  take 
place.  The  statement  will  also  say  that, 
if  a  committee  makes  a  transfer  of  funds 
before  the  effective  date  of  this  rule  to 
finance  an  election  held  after  April  1, 
1993,  the  committee  will  be  required  to 
return  those  funds  to  the  state  campaign 
committee  within  thirty  days  of  this 
rule’s  effective  date. 

However,  the  statement  will  also 
indicate  that  this  rule  will  not  apply  to 
transfers  of  funds  for  use  in  special 
elections  held  before  April  1, 1993. 
Transfers  for  these  elections  will  remain 
subject  to  the  current  regulations  at  11 
CFR  110.3(c)(6). 

Certification  of  No  F.ffect  Pursuant  to  5 
U.S.C.  605(b)  (Regulatory  Flexibility 
Act) 

I  certify  that  the  attached  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  basis  of  this  certification  is 
that  the  rule  would  bar  transfers  of 
funds  from  a  state  campaign  to  a  federal 
campaign  for  use  in  federal  election 
activity.  This  does  not  impose  a 
significant  economic  burden,  because 
any  small  entities  affected  are  already 
required  to  comply  with  the  Act’s 
requirements,  including  those  on 
permissible  sources  of  funds,  if  they 
engage  in  activity  designed  to  influence 
a  federal  election. 

List  of  Subjects  in  11  CFR  Part  110 

Campaign  funds,  Political  candidates. 

Note:  The  following  amendment  is  a 
republication  of  the  regulatory  text  that 
appeared  at  57  FR  36345,  August  12, 1992. 

For  the  reasons  set  out  in  the 
preamble,  subchapter  A,  chapter  I  of 
Title  11  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  110— CONTRIBUTION  AND 
EXPENDITURE  LIMITATIONS  AND 
PROHIBITIONS 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 
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Authority:  2  U.S.C  431(8),  431(9),  432(c)(2, 
437d(a)(8),  438(a)(8),  441a,  441b,  441d,  441e, 
441f,  441g  and  441h. 

2.  Section  110.3  is  amended  by 
revising  the  heading  of  paragraph  (c),  by 
removing  and  reserving  paragraph  (c)(6), 
and  by  adding  paragraph  (d),  to  read  as 
follows: 

§110.3  Contribution  limitation*  for 
affiliated  committee*  and  political  party 
committee*;  Tranafer*  (2  U.S.C.  441a(a)(5), 
441a(*K4)). 

***** 


(c)  Permissible  transfers.  *  *  • 

****** 

(d)  Transfers  from  nonfederal  to 
federal  campaigns.  Transfers  of  funds  or 
assets  horn  a  candidate’s  campaign 
committee  or  account  for  a  nonfederal 
election  to  his  or  her  principal 
campaign  committee  or  other  authorized 
committee  for  a  federal  election  are 
prohibited.  However,  at  the  option  of 
the  nonfederal  committee,  the 
nonfederal  committee  may  refund 
contributions,  and  may  coordinate 
arrangements  with  the  candidate’s 


principal  campaign  committee  or  other 
authorized  committee  for  a  solicitation 
by  such  committee(s)  to  the  same 
contributors.  The  full  cost  of  this 
solicitation  shall  be  paid  by  the  Federal 
committee. 

Dated:  January  5, 1993. 

Scott  E.  Thomas, 

Chairman,  Federal  Election  Commission. 

[FR  Doc.  93-422  Filed  1-7-93;  8:45  ami 
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Title  3— 

The  President 

Executive  Order  12829  of  January  6,  1993 

National  Industrial  Security  Program 

This  order  establishes  a  National  Industrial  Security  Program  to  safeguard 
Federal  Government  classified  information  that  is  released  to  contractors, 
licensees,  and  grantees  of  the  United  States  Government.  To  promote  our 
national  interests,  the  United  States  Government  issues  contracts,  licenses, 
and  grants  to  nongovernment  organizations.  When  these  arrangements  require 
access  to  classified  information,  the  national  security  requires  that  this  infor¬ 
mation  be  safeguarded  in  a  manner  equivalent  to  its  protection  within  the 
executive  branch  of  Government.  The  national  security  also  requires  that 
our  industrial  security  program  promote  the  economic  and  technological 
interests  of  the  United  States.  Redundant,  overlapping,  or  unnecessary  re¬ 
quirements  impede  those  interests.  Therefore,  the  National  Industrial  Security 
Program  shall  serve  as  a  single,  integrated,  cohesive  industrial  security  pro¬ 
gram  to  protect  classified  information  and  to  preserve  our  Nation’s  economic 
and  technological  interests. 

Therefore,  by  the  authority  vested  in  me  as  President  by  the  Constitution 
and  the  laws  of  the  United  States  of  America,  including  the  Atomic  Energy 
Act  of  1954,  as  amended  (42  U.S.C.  2011-2286),  the  National  Security  Act 
of  1947,  as  amended  (codified  as  amended  in  scattered  sections  of  the 
United  States  Code),  and  the  Federal  Advisory  Committee  Act,  as  amended 
(5  U.S.C.  App.  2),  it  is  hereby  ordered  as  follows: 

PART  1.  ESTABLISHMENT  AND  POLICY 

Section  101.  Establishment,  (a)  There  is  established  a  National  Industrial 
Security  Program.  The  purpose  of  this  program  is  to  safeguard  classified 
information  that  may  be  released  or  has  been  released  to  current,  prospective, 
or  former  contractors,  licensees,  or  grantees  of  United  States  agencies.  For 
the  purposes  of  this  order,  the  terms  "contractor,  licensee,  or  grantee”  means 
curront,  prospective,  or  former  contractors,  licensees,  or  grantees  of  United 
States  agencies.  The  National  Industrial  Security  Program  shall  be  applicable 
to  all  executive  branch  departments  and  agencies. 

(b)  The  National  Industrial  Security  Program  shall  provide  for  the  protec¬ 
tion  of  information  classified  pursuant  to  Executive  Order  No.  12356  of 
April  2,  1982,  or  its  successor,  and  the  Atomic  Energy  Act  of  1954,  as 
amended. 

(c)  For  the  purposes  of  this  order,  the  term  "contractor”  does  not  include 
individuals  engaged  under  personal  services  contracts. 

Sec.  102.  Policy  Direction,  (a)  The  National  Security  Council  shall  provide 
overall  policy  direction  for  the  National  Industrial  Security  Program. 

(b)  The  Director  of  the  Information  Security  Oversight  Office,  established 
under  Executive  Order  No.  12356  of  April  2,  1982,  shall  be  responsible 
for  implementing  and  monitoring  the  National  Industrial  Security  Program 
and  shall: 

(1)  develop,  in  consultation  with  the  agencies,  and  promulgate  subject 
to  the  approval  of  the  National  Security  Council,  directives  for  the  implemen¬ 
tation  of  this  order,  which  shall  be  binding  on  the  agencies; 

(2)  oversee  agency,  contractor,  licensee,  and  grantee  actions  to  ensure 
compliance  with  this  order  and  implementing  directives; 
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(3)  review  all  agency  implementing  regulations,  internal  rules,  or  guide¬ 
lines.  The  Director  shall  require  any  regulation,  rule,  or  guideline  to  be 
changed  if  it  is  not  consistent  with  this  order  or  implementing  directives. 
Any  such  decision  by  the  Director  may  be  appealed  to  the  National  Security 
Council.  The  agency  regulation,  rule,  or  guideline  shall  remain  in  effect 
pending  a  prompt  decision  on  the  appeal; 

(4)  have  the  authority,  pursuant  to  terms  of  applicable  contracts,  li¬ 
censes,  grants,  or  regulations,  to  conduct  on-site  reviews  of  the  implementa¬ 
tion  of  the  National  Industrial  Security  Program  by  each  agency,  contractor, 
licensee,  and  grantee  that  has  access  to  or  stores  classified  information 
and  to  require  of  each  agency,  contractor,  licensee,  and  grantee  those  reports, 
information,  and  other  cooperation  that  may  be  necessary  to  fulfill  the 
Director’s  responsibilities.  If  these  reports,  inspections,  or  access  to  specific 
classified  information,  or  other  forms  of  cooperation,  would  pose  an  excep¬ 
tional  national  security  risk,  the  affected  agency  head  or  the  senior  official 
designated  under  section  203(a)  of  this  order  may  request  the  National 
Security  Council  to  deny  access  to  the  Director.  The  Director  shall  not 
have  access  pending  a  prompt  decision  by  the  National  Security  Council; 

(5)  report  any  violations  of  this  order  or  its  implementing  directives 
to  the  head  of  the  agency  or  to  the  senior  official  designated  under  section 
203(a)  of  this  order  so  that  corrective  action,  if  appropriate,  may  be  taken. 
Any  such  report  pertaining  to  the  implementation  of  the  National  Industrial 
Security  Program  by  a  contractor,  licensee,  or  grantee  shall  be  directed 
to  the  agency  that  is  exercising  operational  oversight  over  the  contractor, 
licensee,  or  grantee  under  section  202  of  this  order; 

(6)  consider  and  take  action  on  complaints  and  suggestions  from  per¬ 
sons  within  or  outside  the  Government  with  respect  to  the  administration 
of  the  National  Industrial  Security  Program; 

(7)  consider,  in  consultation  with  the  advisory  committee  established 
by  this  order,  affected  agencies,  contractors,  licensees,  and  grantees,  and 
recommend  to  the  President  through  the  National  Security  Council  changes 
to  this  order;  and 

(8)  report  at  least  annually  to  the  President  through  the  National 
Security  Council  on  the  implementation  of  the  National  Industrial  Security 
Program. 

(c)  Nothing  in  this  order  shall  be  construed  to  supersede  the  authority 
of  the  Secretary  of  Energy  or  the  Nuclear  Regulatory  Commission  under 
the  Atomic  Energy  Act  of  1954,  as  amended,  or  the  authority  of  the  Director 
of  Central  Intelligence  under  the  National  Security  Act  of  1947,  as  amended, 
or  Executive  Order  No.  12333  of  December  8, 1981. 

Sec.  103.  National  Industrial  Security  Program  Policy  Advisory  Committee. 
(a)  Establishment.  There  is  established  the  National  Industrial  Security  Pro¬ 
gram  Policy  Advisory  Committee  (“Committee”).  The  Director  of  the  Informa¬ 
tion  Security  Oversight  Office  shall  serve  as  Chairman  of  the  Committee 
and  appoint  the  members  of  the  Committee.  The  members  of  the  Committee 
shall  be  the  representatives  of  those  departments  and  agencies  most  affected 
by  the  National  Industrial  Security  Program  and  nongovernment  representa¬ 
tives  of  contractors,  licensees,  or  grantees  involved  with  classified  contracts, 
licenses,  or  grants,  as  determined  by  the  Chairman. 

(b)  Functions.  (1)  The  Committee  members  shall  advise  the  Chairman 
of  the  Committee  on  all  matters  concerning  the  policies  of  the  National 
Industrial  Security  Program,  including  recommended  changes  to  those  poli¬ 
cies  as  reflected  in  this  order,  its  implementing  directives,  or  the  operating 
manual  established  under  this  order,  and  serve  as  a  forum  to  discuss  policy 
issues  in  dispute. 

(2)  The  Committee  shall  meet  at  the  request  of  the  Chairman,  but 
at  least  twice  during  the  calendar  year. 
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(c)  Administration.  (1)  Members  of  the  Committee  shall  serve  without 
compensation  for  their  work  on  the  Committee.  However,  nongovernment 
members  may  be  allowed  travel  expenses,  Including  per  diem  in  lieu  of 
subsistence,  as  authorized  by  law  for  persons  serving  intermittently  in  the 
Government  service  (5  U.S.C.  5701-5707). 

(2)  To  the  extent  permitted  by  law  and  subject  to  the  availability 
of  funds,  the  Administrator  of  General  Services  shall  provide  the  Committee 
with  administrative  services,  facilities,  staff,  and  other  support  services  nec¬ 
essary  for  the  performance  of  its  functions. 

(d)  General.  Notwithstanding  any  other  Executive  order,  the  functions 
of  the  President  under  the  Federal  Advisory  Committee  Act,  as  amended, 
except  that  of  reporting  to  the  Congress,  which  are  applicable  to  the  Commit¬ 
tee,  shall  be  performed  by  the  Administrator  of  General  Services  in  accord¬ 
ance  with  the  guidelines  and  procedures  established  by  the  General  Services 
Administration. 


PART  2.  OPERATIONS 

Sec.  201.  National  Industrial  Security  Program  Operating  Manual,  (a)  The 
Secretary  of  Defense,  in  consultation  with  all  affected  agencies  and  with 
the  concurrence  of  the  Secretary  of  Energy,  the  Nuclear  Regulatory  Commis¬ 
sion.  and  the  Director  of  Central  Intelligence,  shall  issue  and  maintain  a 
National  Industrial  Security  Program  Operating  Manual  ("Manual”)'  The 
Secretary  of  Energy  and  the  Nuclear  Regulatory  Commission  shall  prescribe 
and  issue  that  portion  of  the  Manual  that  pertains  to  information  classified 
under  the  Atomic  Energy  Act  of  1954,  as  amended.  The  Director  of  Central 
Intelligence  shall  prescribe  and  issue  that  portion  of  the  Manual  that  pertains 
to  intelligence  sources  and  methods,  including  Sensitive  Compartmented 
Information. 

(b)  The  Manual  shall  prescribe  specific  requirements,  restrictions,  and 
other  safeguards  that  are  necessary  to  preclude  unauthorized  disclosure  and 
control  authorized  disclosure  of  classified  information  to  contractors,  licens¬ 
ees,  or  grantees.  The  Manual  shall  apply  to  the  release  of  classified  informa¬ 
tion  during  all  phases  of  the  contracting  process  including  bidding,  negotia¬ 
tion,  award,  performance,  and  termination  of  contracts,  the  licensing  process, 
or  the  grant  process,  with  or  under  the  control  of  departments  or  agencies. 

(c)  The  Manual  shall  also  prescribe  requirements,  restrictions,  and  other 
safeguards  that  are  necessary  to  protect  special  classes  of  classified  informa¬ 
tion,  including  Restricted  Data,  Formerly  Restricted  Data,  intelligence  sources 
and  methods  information.  Sensitive  Compartmented  Information,  and  Special 
Access  Program  information. 

(d)  In  establishing  particular  requirements,  restrictions,  and  other  safe¬ 
guards  within  the  Manual,  the  Secretary  of  Defense,  the  Secretary  of  Energy, 
the  Nuclear  Regulatory  Commission,  and  the  Director  of  Central  Intelligence 
shall  take  into  account  these  factors:  (i)  the  damage  to  the  national  security 
that  reasonably  could  be  expected  to  result  from  an  unauthorized  disclosure; 

(ii)  the  existing  or  anticipated  threat  to  the  disclosure  of  information;  and 

(iii)  the  short-  and  long-term  costs  of  the  requirements,  restrictions,  and 
other  safeguards. 

(e)  To  the  extent  that  is  practicable  and  reasonable,  the  requirements, 
restrictions,  and  safeguards  that  the  Manual  establishes  for  the  protection 
of  classified  information  by  contractors,  licensees,  and  grantees  shall  be 
consistent  with  the  requirements,  restrictions,  and  safeguards  that  directives 
implementing  Executive  Order  No.  12356  of  April  2,  1982,  or  the  Atomic 
Energy  Act  of  1954,  as  amended,  establish  for  the  protection  of  classified 
information  by  agencies.  Upon  request  by  the  Chairman  of  the  Committee, 
the  Secretary  of  Defense  shall  provide  an  explanation  and  justification  for 
any  requirement,  restriction,  or  safeguard  that  results  in  a  standard  for 
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the  protection  of  classified  information  by  contractors,  licensees,  and  grantees 
that  differs  from  the  standard  that  applies  to  agencies. 

(f)  The  Manual  shall  be  issued  no  later  than  1  year  from  the  issuance 
of  this  order. 

Sec.  202.  Operational  Oversight,  (a)  The  Secretary  of  Defense  shall  serve 
as  Executive  Agent  for  inspecting  and  monitoring  the  contractors,  licensees, 
and  grantees  who  require  or  will  require  access  to,  or  who  store  or  will 
store  classified  information;  and  for  determining  the  eligibility  for  access 
to  classified  information  of  contractors,  licensees,  and  grantees  and  their 
respective  employees.  The  heads  of  agencies  shall  enter  into  agreements 
with  the  Secretary  of  Defense  that  establish  the  terms  of  the  Secretary’s 
responsibilities  on  behalf  of  these  agency  heads. 

(b)  The  Director  of  Central  Intelligence  retains  authority  over  access  to 
intelligence  sources  and  methods,  including  Sensitive  Compartmented  Infor¬ 
mation.  The  Director  of  Central  Intelligence  may  inspect  and  monitcr  contrac¬ 
tor,  licensee,  and  grantee  programs  and  facilities  that  involve  access  to 
such  information  or  may  enter  into  written  agreements  with  the  Secretary 
of  Defense,  as  Executive  Agent,  to  inspect  and  monitor  these  programs 
or  facilities,  in  whole  or  in  part,  on  the  Director’s  behalf. 

(c)  The  Secretary  of  Energy  and  the  Nuclear  Regulatory  Commission  retain 
authority  over  access  to  information  under  their  respective  programs  classi¬ 
fied  under  the  Atomic  Energy  Act  of  1954,  as  amended.  The  Secretary 
or  the  Commission  may  inspect  and  monitor  contractor,  licensee,  and  grantee 
programs  and  facilities  that  involve  access  to  such  information  or  may 
enter  into  written  agreements  with  the  Secretary  of  Defense,  as  Executive 
Agent,  to  inspect  and  monitor  these  programs  or  facilities,  in  whole  or 
in  part,  on  behalf  of  the  Secretary  or  the  Commission,  respectively. 

(d)  The  Executive  Agent  shall  have  the  authority  to  issue,  after  consultation 
with  affected  agencies,  standard  forms  or  other  standardization  that  will 
promote  the  implementation  of  the  National  Industrial  Security  Program. 

Sec.  203.  Implementation,  (a)  The  head  of  each  agency  that  enters  into 
classified  contracts,  licenses,  or  grants  shall  designate  a  senior  agency  official 
to  direct  and  administer  the  agency’s  implementation  and  compliance  with 
the  National  Industrial  Security  Program. 

(b)  Agency  implementing  regulations,  internal  rules,  or  guidelines  shall 
be  consistent  with  this  order,  its  implementing  directives,  and  the  Manual. 
Agencies  shall  issue  these  regulations,  rules,  or  guidelines  no  later  than 
180  days  from  the  issuance  of  the  Manual.  They  may  incorporate  all  or 
portions  of  the  Manual  by  reference. 

(c)  Each  agency  head  or  the  senior  official  designated  under  paragraph 
(a)  above  shall  take  appropriate  and  prompt  corrective  action  whenever 
a  violation  of  this  order,  its  implementing  directives,  or  the  Manual  occurs. 

(d)  The  senior  agency  official  designated  under  paragraph  (a)  above  shall 
account  each  year  for  the  costs  within  the  agency  associated  with  the  imple¬ 
mentation  of  the  National  Industrial  Security  Program.  These  costs  shall 
be  reported  to  the  Director  of  the  Information  Security  Oversight  Office, 
who  shall  include  them  in  the  reports  to  the  President  prescribed  by  this 
order. 

(e)  The  Secretary  of  Defense,  with  the  concurrence  of  the  Administrator 
of  General  Services,  the  Administrator  of  the  National  Aeronautics  and  Space 
Administration,  and  such  other  agency  heads  or  officials  who  may  be  respon¬ 
sible,  shall  amend  the  Federal  Acquisition  Regulation  to  be  consistent  with 
the  implementation  of  the  National  Industrial  Security  Program. 

(f)  All  contracts,  licenses,  or  grants  that  involve  access  to  classified  informa¬ 
tion  and  that  are  advertised  or  proposed  following  the  issuance  of  agency 
regulations,  rules,  or  guidelines  described  in  paragraph  (b)  above  shall  comply 
with  the  National  Industrial  Security  Program.  To  the  extent  that  is  feasible, 
economical,  and  permitted  by  law,  agencies  shall  amend,  modify,  or  convert 
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preexisting  contracts,  licenses,  or  grants,  or  previously  advertised  or  proposed 
contracts,  licenses,  or  grants,  that  involve  access  to  classified  information 
for  operation  under  the  National  Industrial  Security  Program.  Any  direct 
inspection  or  monitoring  of  contractors,  licensees,  or  grantees  specified  by 
this  order  shall  be  carried  out  pursuant  to  the  terms  of  a  contract,  license, 
grant,  or  regulation. 

(g)  Executive  Order  No.  10865  of  February  20,  1960,  as  amended  by 
Executive  Order  No.  10909  of  January  17,  1961,  and  Executive  Order  No. 
11382  of  November  27, 1967,  is  hereby  amended  as  follows: 

(1)  Section  1(a)  and  (b)  are  revoked  as  of  the  effective  date  of  this 

order. 

(2)  Section  1(c)  is  renumbered  as  Section  1  and  is  amended  to  read 
as  follows: 

“Section  1.  When  used  in  this  order,  the  term  ‘head  of  a  department’ 
means  the  Secretary  of  State,  the  Secretary  of  Defense,  the  Secretary 
of  Transportation,  the  Secretary  of  Energy,  the  Nuclear  Regulatory 
Commission,  the  Administrator  of  the  National  Aeronautics  and 
Space  Administration,  and,  in  section  4,  the  Attorney  General.  The 
term  ‘head  of  a  department’  also  means  the  head  of  any  department 
or  agency,  including  but  not  limited  to  those  referenced  above  with 
whom  the  Department  of  Defense  makes  an  agreement  to  extend 
regulations  prescribed  by  the  Secretary  of  Defense  concerning  author¬ 
izations  for  access  to  classified  information  pursuant  to  Executive 
Order  No.  12829.” 

(3)  Section  2  is  amended  by  inserting  the  words  "pursuant  to  Executive 
Order  No.  12829”  after  the  word  "information.” 

(4)  Section  3  is  amended  by  inserting  the  words  "pursuant  to  Executive 
Order  No.  12829”  between  the  words  “revoked”  and  “by”  in  the  second 
clause  of  that  section. 

(5)  Section  6  is  amended  by  striking  out  the  words  "The  Secretary 
of  State,  the  Secretary  of  Defense,  the  Administrator  of  the  National  Aero¬ 
nautics  and^  Space  Administration,  the  Secretary  of  Transportation,  or  his 
representative,  or  the  head  of  any  other  department  or  agency  of  the  United 
States  with  which  the  Department  of  Defense  makes  an  agreement  under 
section  (l)(b),”  at  the  beginning  of  the  first  sentence,  and  inserting  in  their 
place  “The  head  of  a  department  of  the  United  States  .  .  .  .” 

(6)  Section  8  is  amended  by  striking  out  paragraphs  (1)  through  (7) 
and  inserting  in  their  place  .  .  the  deputy  of  that  department,  or  the 
principal  assistant  to  the  head  of  that  department,  as  the  case  may  be.” 

(h)  All  delegations,  rules,  regulations,  orders,  directives,  agreements,  con¬ 
tracts,  licenses,  and  grants  issued  under  preexisting  authorities,  including 
section  1(a)  and  (b)  of  Executive  Order  No.  10865  of  February  20,  1960, 
as  amended,  by  Executive  Order  No.  10909  of  January  17, 1961,  and  Executive 
Order  No.  11382  of  November  27,  1967,  shall  remain  in  full  force  and 
effect  until  amended,  modified,  or  terminated  pursuant  to  authority  of  this 
order. 

(i)  This  order  shall  be  effective  immediately. 
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